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T may naturally be aſked—“ Why I publiſh 47 
% , «©« Why I begin from Lord Raymony's 
et death, rather than from any prior era?” «© Why, 
« I have 1 the three former parts of this work; 
te and publiſhed the fourth part, rt «© Why I 
te venture to print, without the ſanction of a licence, 
& to authenticate my reports? | | 
In anſwer to the fr/# queſtion- 
I found myſelf reduced to the neceſſity of either de- 
Atreying or publiſhing theſe papers, (which were ori- l 
ginally intended for my own private uſe, and not for 
ublic inſpection.) For, as it was become generally 
ae te that I had taken /ome account, (gocd or 
i bad,) of all the caſes which had occurred in the 3 
e Court of King's Bench for upwards of * 40 years,” * 4. 
I was ſubject to continual interruption and even perſe- 2s youre; 
cution, by inceſſant applications for ſearches into my =5 
notes, for. tranſcripts of them; ſometimes for the 
note- books themſelves, (not always returned without 
trouble and ſolicitation;) not to mention frequent 
converſations upon very dry and unentertaining ſub- 
6 Jets, which my conſulters were paid for conſidering, 
ut I had no ſort of concern in. This inconvenience 


' grew from bad to worſe, till it became quite inſupport- 
able; and from zhence ariſes the preſent publication. 


In answes to the ſecond queſtion— 


My Notes taken a? the bar, previouſly to my be- 
coming Clerk of the Crown, had no particular claim 
to the leaſt degree of auTHENTICITY :z—therefore I 
do not preſume to expoſe them to public view. But 
when I entered upon that office, I thereby came to 
have all the records and rule- books on the crown ſide 
of the court in my own power, and could inſpe& or 
_ "8 tranſcribe 
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_ tranſcribe them at pleaſure : belides which, as I never 
after that time ſtirred out of court till it roſe,” I was 
ſure to mĩſs nothing that paſſed in it. Add to this, 
that I had zow, by my ſituation, (in the very middle 
of the court, ) better convenience both of hearing and 
writing, than I had had at the bar, in the outermoſt 
rows. I then came to have alſo better opportunities 
of procuring true ſtates of the caſes on the civil ſide 
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1 Lord Raymond, and my immediate predeceſſor in 
cation, 6G. a. Office, happening both to die in the * ſame vacation, 
2733-3. viz. I was ſworn into my preſent office as ſoon as the Court 
_ Mir. Beawy at after Lord Raymonp's deceaſe; viz. on the firſt 
Tard Ray, day of Eafter Term 6 G. 2. 1733. Lord RaymonD's 
mond on the death ſeems therefore to be the fitteſt æra from whence 
March, to begin; and the rather, becauſe his Lordſhip's own 
„ Reports (ending with Trinity Term 5 & 6* G. 2. 
1732.) have been publiſhed ſince his deattm. 


* Hilary va- 


 $Fromasth + At this time alſo, the garb of common-law 
14 Geo, 3. Pleadings was entirely changed and modernized. 4 A 
. 26. ſtatute now took place for converting them from a 
| fixed dead language to a fluctuating living one; and 

por altering the ſtrong ſolid compact hand (calculated 
do laſt for ages) wherein they were uſed to be written, 
bn into a ſpecies of hand- writing ſo weak, flimſy, and dif- 
fuſe, that (in conſequence wy corruption of this ſtatute, 

though undoubtedly contrary to its intention) many 
a modern record will hardly outhve its writer, and few 


perhaps will ſurvive much above a century. 


GY 
. 


| | | | 
In answea to the ird queſtion _ „„ 


"There are many reaſons. which induced me to fol- 
| low the example ſet by the publiſher of Sir GROROR 
SeeSir QCRoKE's Reports ||. | | | 
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reface to Late caſes are more ſought-after : and therefore that 


Car. defire of being delivered from daily importunity, 
which obliged me to publiſh, is a ſtrong motive to my 
publiſhing in his order, 8 


As 


PAR ACKE . 
As my Reports can be of no authority, gentlemen 
may ſupply that defect, where the caſes are ſo recent, 
from their own notes: and my book may be of uſe as 
an index. 2 a | { | 


By beginning with this part, (where many gentle- 
men. now alive can ſet me right,) T ſhall make an ex- 
periment, Whether, my faults and miſtakes are fo 
« great, as to make it adviſable to me to ſuppreſs 
dhe ref, | bY, 


I the rather begin with this part, to prevent the 
publication of worſe and more. inaccurate Notes, 
Some encouragement to the moſt faulty might be ex- 
peed, from the impatience of the profeſſion for Re- 
ports during this period. And their impatience is not 
to be wondered at. There never was more buſineſs, 
The reaſoning and opinions of the Judges never gave 
more fatisfaftion, All the ſeats were never ſo filled 
together. And (what never happened before, during 
a like. period,) ſince the 11th day of November 1756 
to this day, there never, has appeared in court the 
| leaſt difference of opinion: every rule, order, certi- 
' ficate and judgment have been unanimous. The books 
of Reports are ſo full of frequent difference of ſenti- 
ments in the court, (both haſty and deliberate,) that 
for all to agree fo long, through ſuch an infinite va- 

riety of buſineſs; in every concluſion upon every queſ- 
tion of every kind, argues unc nag Wiboilkd „ca- 
pacity, and temper, in a//, The authority of right 
Judgments, upon right principles, given unanimouſly 
by magiſtrates who add weight and dignity to the 
. higheſt offices inſtead of deriving any from them, is 
ſo great, that the direct point determined becomes a 
RULE for ever, and eſtabliſhes certainty, the mother 
of ſecurity and peace. IH T7 


I 


The extraordinary ability with which every ſeat upon 
the bench has been filled during this period, has ſuf- 
fered nothing to hang undecided. A new plan of di/-" 
patch has brought every matter ſpeedily to a concluſion, 
in ſpite of the parties themſelves, their counſel and 
attornies; in ſpite of mutual dilatorineſs, negligence, 
and complaiſance; in ſpite of artifice by that ſide 
- os OR which 


F which finds an intereſt in protracting in ſpite of every. 
contrivance which can be ſuggeſted to a defendant who 


means only delay. 


Some hundred cauſes end, every year, at the ſit- 
tings, which are not heard of in court, (for the judg- 
ment is conſequential, and of courſe,) many of them 
within a few months after their commencement. 
. Where there is a ſpecial caſe or verdict at the fittings, 


it is dictated by the Court, and ſigned by the counſel 
before the jury is diſcharged, If, in ſettling it, any 


difference ariſes about a 44, the opinion of the jury 
is taken, and the fact is ſtated accordingly: whereas 


they u/ed to be left to future ſettling; which often oc-, 


caſioned much altercation and many attendances before 
the Judge; ſometimes a new trial to fix a fact; always 
a great delay. They muſt not be ſet down in the 


paper, for argument, within four days; they muſt be 


| argued in courſe, as they ſtand: although both ſides 
ſhould conſent, they cannot be put off, but for ſpecial 
and ſufficient reaſons appearing by affidavit, (if neceſ- 


fary,) and upon motion made a day or two before. 


Nothing ſtops on account of the a4/ence of any of the 
Judges: whereas nothing (of this kind) uſed to come 


i 


on, . unleſs. the court was Full. 


The Judges, being apprized of the caſe and queſtion 


from their paper- books, give f ee. in many 


caſes, immediately, upon the firff argument; and re- 
fuſe a ſecond, unleſs they themſelves think the queſtion 


requires more. examination. It very ſeldom happens 
that there are more than Z7wo arguments: whereas 1 


remember three or four to have been common; and 


it was not nous 1 to refuſe hearing a ſecond, 
argument, if either {ide preſſed 


third, or even fourt 
for it, though the Court themſelves had no doubt. 


All motions or rules in matters of length or canſe- 
guence are appointed for particular days, and called on 
firſt : whereas they uſed to take their chance of being 
moved by counſel in their turn; and thereby were 
often kept back till the laſt day of the term, and then 
(for want of time) neceſſarily put off to the next * 

| | an 
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\ und ſo on (with good management) from term to 
term. | | 4 


| Beſides theſe /pecial appointments , all enlarged rules F 
muſt come on, peremptorily, during the irt week of 
6. 8 


41 
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There are more 0PINIONS, of the Court, during this 
period, upon important points, than ever were given 
during the like number of years; and I do not remem- 
ber a ſingle inſtance where the determination did not 
give general ſatisfaction. Every caſe which the anxiety 
of parties has carried to the Houſe of Lords has been 
unanimouſly affirmed. VV 


. 


F 


Sir JOHN STRANGE was obliged to omit many of 
the beſt and moſt intereſting arguments; becauſe they 
were in cauſes not adjudged, and therefore of no uſe to 
the public: but, during this period, that reaſon does 
not. hold for omitting ſuch arguments cigſed. And 
among the queſtions decided, there are ſome that had | 
laſted very long indeed. | | ; 


As the public are already poſſeſſed of Sir Joun 

 STrance's Reports, comprehending all my firſt, and 
a great part of my ſecond period, THAT is another 
reaſon 3 me to publiſh mine in the order I have 
choſen: though I think the authority of Sir Harz- 
BOTLE GRIMSTON, and the reaſons he * urges are * See his pref, 
alone ſufficient to juſtify it, 1 to Ce. Care 
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In answzr to the fourth queſtion— 
This difficulty alarms me mt. 


I know it is a contempt of this Court to publiſh 
their proceedings: it is againſt a ſtanding order of 
the Houſe of Lords to publiſh proceedings there, upon 
appeals or writs of error. They ought to be publiſhed 
under authoritative care and inſpection: but sw ] n 
the year-books, no judicial proceedings have been ſo 
publiſhed, either by the Houſe of Lords, or by any 
Court in Meſtminſter- ball, except ſtate-trials. 
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Lierxoxs by the Chancellor and Judges proceed 
upon the character of the Reporter only ; without ſay- 
ing a word of the work itſelf, or that the licenſers ever 
ſaw it. Such licences (to allow and apptove of the 
the printing and publiſhing) took their ri from the 
neceſſity of a licence to print, as the law formerly 
ſtood ; and have continued in the ſame form of words 
(without any meaning) /ince the req/ou of them has 
ceaſed, | . 2 by 5 6 


I have been aſſured, that so now poſſeſſed of ju- 

dicial offices have declared, © they never would ſign 

RS, et one; becauſe it hangs out falſe colours, and miſleads 

| ee thoſe who think it gives the leaſt approbation or 

& authority to the work.” | at 

Such a licence, could it have been obtained, would 

; ſtill have left my RzyorTs to ſtand upon their ov0# 

merit: and I flatter myſelf that I am too well known 

in Weſtminſter-ball, to want a teſtimonial to my 
CHARACTRR, | 


' T had not the impudence to attempt getting an ap- 
probation of the wokk, It cannot be expected that 
the Judges ſhould find the time or take the trouble 
to reviſe it; or that they would do it, upon any appli- 

2 cation whatſoever. (Which makes it 8 more to be 
lamented that the uſage of year books hath ceaſed.) 


Upon the/e conſiderations, I have ventured to fol. 
low the example of Mr. Juſtice Fofter, and to publiſh 
my notes wir our ah leave or licence, / 


There are many inſtances where men who have 
publiſhed matter relative to a cauſe depending, or 
ſoon after it was over, have been puniſhed as guilty of 
a contempt, moſt juſtly and wiſely, for many rea- 
ſons: but a publication of Reports at a diſtance of time, 
merely as matter of /cience, has not been animadverted 
upon; though within the letter of the law. Where 
they have been publiſhed ſurreptitiouſy, without con- 
ſent of the Reporter, the printers have been proceeded 
againſt civi/ly upon the foundation of his property; 
but not criminally : and after the ſurreptitious edition 
has been ſtopped by an injunction, the book has _ 
| pub- 
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made of it. 


— . 


* F. A C E. 


ubllſhed, with conſent of the Reporter, «pjibou# 
— or licence; and O notice taken, or complaint 
I truſt my ereuſe (as Vir. Juſtice Foſter did) tomy | 
INTENTION. If I find I have done wrong, or that I 


give offence, I will certainly put a Ap to this part, 
and ſuppreſs the other three, - | 


The work muſt make its own way in the profeſſion; 
Its merit r in the correctneſs of the fates of the 
caſes, In this reſpect, it muſt be of /ome uſe; eſpe- 
cially when compared with other notes. In all ober 


reſpects, I know it is very faulty: and I beg pardon 


of the bar, and much more of the BxNcn, for innu- 
merable injuries I muſt have done them as to lan ago 
nd. 


and argument. I do not take my notes in ſhort ha 


I do not always take down the reftrifions with which 
the ſpeaker may qualify a propoſition to guard againſt 
its being underitood univerſally, or in too large a ſenſe, 
And therefore I caution the reader always to imply the 
exceptions which ug to be made, when I report 
ſuch propoſitions as falling from the _ I watch 
the /ex/e, rather than the words; and therefore may 
often uſe ſome of my own, If I chance not fully to 
underſtand the ſubject, I can then only attend to the 
words; and muſt, in./uch caſes, be liable to miſtakes, 
If I do not happen to know the authorities ſhortly al- 
luded to, I muſt be at a loſs to comprehend (fo as to 
take down with accuracy and preciſion) the #/e made 


of them. Unavoidable inattention and interruptions . 


muſt occaſion chaſms, want of connexion, and con- 
fuſion in many parts: which muſt be patched up and 


connected by memory, gueſs, or invention; or thoſe 


1 totally ſtruck out, which are ſo inexplicably 
puzzled, in the original rough note, that no glimpſe 
of their meaning remains to be ſeen. | 


I am thoroughly aware of all theſe faults. I am 
conſcious too, that, not having had the good fortune 
of acquiring that knowledge in the ſcience of the law: 
which is gotten only by a Jucrative experience at the 


bar, (from which I was very early removed,) and not 


being bleſt with the quickeſt natural parts, I may have 
| = miſ- 


>” 
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e topics and alluſions ; I may have 
made blunders in the ſenſe, by endeavouring to rectify 


thoſe of my pen. Theſe are imperfectlons which dili= 


gence could not cure, I am only concerned, leſt m 


| Whoſe diſcourſes I may happen (through my own in- 
firmities) to miſrepreſent, Ppen ( e oe 10 


Therefore let me, once for all, 0 the reader, 


eſpecially the young ſtudent: I 1 5 my oredit an 


te the outlines of the ground or reaſon of deciſion, are 
tc right.” As to the ref—lI took the notes for, my 
 ewn amuſement and uſe : where the matter or manner 
is liable to objection, it may probably have ariſen 
from my miſtake, | | 1 


I have omitted all caſes where the queſtion turned 
upon FacTs and EVIDENCE 0rly ; or where the order 


followed almoſt of courſe, in conſequence of maxima 


fully ſettled ; or was not conteſted. 


I have omitted common fentences in ordinary erimĩ- 
nal proſecutions; and, in ſhort, every thing which I 
thought could not be of general uſe. 3 


» 


Before I conclude, I muſt again entreat the in- 


dulgence and forgiveneſs of the bar, and, ſtill more, 


.of the BENCH, for the wrong I may have done them. 

If the candid and judicious ſhall give a favourable 
reception to this part, it may encourage me to finiſh 
my deſign, and publiſh the preceding periods“. 


INNER TEMPLE, JAMES | BURROW, 


89th November, 1765. 


From the above Preface it appears, that the Author's original | 


ord 


intention was to publiſh a ſeries of Reports from the death of 


Raymond, during the time of the four ſucceeding Chief Juſtices, 


to conſiſt of four parts; the laſt of which only he lived to publiſh, 
having continued that part to a later period than was firſt propoſed. 


The diſtinction of the ſeveral intended parts of theſe Reports is there- 


fore no longer. | a 11 
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errors ſhould be imputed, not to myſelf, but to thoſe - 


character oN, “ that the ca and judgment, and 
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ADVERTISEMENT, 1 


TI noby of this book is calculated for ſuch az A 4 
may be inclined to look into it at their leiſure: 

the ABRIDOMENT, for ſuch as deſire only a /ammary 
account of the determinations, 


The ron ux is therefore deſignedly copions 3 for, „ gee Mr, © 
% MpRRTzor reports of faults and circumſtances, er oak ay dy 
« eſpecially in caſes where every circumſtance weigh- the Cron 
te eth /omgthing in the ſcale of juſtice, are the bane Law, pa, ag. 
cc of all ſcience that dependeth upon the precedents 
6% and examples of former times. 


The LATTER was meant to be as conciſe as the na- 
ture of a complete abridgment would bear. 


It is hoped, that nothing very triffi-g is in/erted in 
the one; nor any thing very material omitted in the 
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_ other, 
MEMORAND U M. 


The TABLE of the principal matters, or abridgment of the 
caſes contained in this firſt volume, was very much enlarged, * 
in the ſecond edition of it. 5 | . 


In the former edition, it bore the following title — A 
* ſhort REFERENCE to the principal matters contained in it.” 
It is now a full abridgment : and therefore it would have been 
improper to continue to call it, A fbort reference.” The dif- 
ference will appear, by comparing the articles of the two edi- 
tions with each other; as * bail, bank-notes, bankrupts, baron 
& and feme, biſhops, common recovery, declaration, demurrer, de- 
« viſe,” and other titles, as far as letter L. The /ub/equent 
titles were copious enough, in the od edition. 


The abridgments of the SETTLEMENT=ca/es remain in the 
table, under title Orders of Removal but it would have 
unneceſſarily enlarged the bulk of this edition, to have repeat- 
ed them at length, in the body of it, when they (together 

with many ofhers preceding and ſucceeding them) are now 
Printed by themſelves, in a ſeparate quarts edition now con- 
tinued up to 22d Fune 1776, N | 
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Chen ir hecame 3 on 18 ſr Day of the 
Term, as below), was compoſed of | 1 


| 0 a) Lord Mansfield. 8 ; | 
(6) Sie Thomas Denifon, - . 
10 5 45 Sir Michael Foſter, wal 
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(a) Sir Jus Hy Wiliict,- 1 8 8 b 
* ad d 4 * . . . 


(a) His Lordi iii Miet In 2 the 8th of 
e 1756 Td — his ſeat upon the bench 
on the 11th- of the ſame-month, | 


( þ ) Mr. Juſtice Deniſon was frorn in upon the „ 
| olf February n de reared wa les 
_ day, wt . 15 | 


e Mr. Juſtice . was ſworn in u he and Fe 
of April 1745 ; and took; his ſeat upon the 1ſt 
of May * (being the firſt * E 
Term 1745). 45 G | 4 
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( d) Mr. Juſtice Wilms was Gn 1n upon the 2 
11th of February 1755 and took his ſeat upon- | 
the bench the next day. : itt oy 
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Friday, 12th 
' November 
1736. 
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95 wel quali- tion there were two counts. To the former * nil deber” 


fied to exerciſe 
a trade himſelf, 
by having 
ſerved an ap- 
prenticeſhip, 
entering into 
partnerſhip 


with a quali- 


fied perſon, and only ſharing the profits, and ſtanding the riſques of the partnerſhi 
without ever interfering in the 225 perſonally, is not „iin ſtat. 5 El, c. +> x . 
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Michaclmas Perm 1756, 30 Gents. 85 B. R. 


Hs Majeſty's Attor1ey General, the ME EE 


on 25th May.1756), before the Lord Chan- 
cellor (the Earl of Hardwicke ), at his houſe 
in Great Ormond-ſtreet, in the preſence of 
the three Judges and moſt of the Officers 

of the Court of King' s Bench. 


wards, the Great Seal was put to a patent, 
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Monday, 8th November 1 7 56. 


able William Murray, was "this morning 
called Serjeant; and about eight in the 
evening, was ſworn in Lord Chief Juſtice 
of this Court (in the room of the late Lord 
Chief Juſtice, Sir Dudley, Ryder, who died 


* 208 


His Lordſhip took the oaths of e 
and ſupremacy on his knee ; and the oath 
of office, ſtanding. Immediately after- 


which had before paſſed all the proper of- 
fices, creating his Lordſhip BARON of 
MANSFIELD in the county of Nottingham, 
to him and the heirs male of his body. 


Thurſday, 11th November 1756, Lord Manſ= . 
Feld took his ee as Tord Chief Jullice. | 
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c. 4. for exerciſing the trade of a BREWER, without 
having ſerved an apprenticeſhip. In the declara- 


n 


was pleaded: and there was a general verdict for the defend- 
ant; (via. That the defendant does not owe, c.“ But 
on the 2d count there was a ſpecial verdict: which was to 


the following effect, viz. that the defendant Chaſe and one 


Coxe, were, and have been during all the time charged in 
this count, partners in the trade; and that the trade was 
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Michaelmas Term 30 Geo. 2 3 
karrted on, and has been for 4 years carried on, in their 1756. 
Joint names; that Cone did ſerve an apprenticeſhip,” Qt. bu. ö 
Chaſe never did; and that Coxk is a working brewer, and RAYNAarD EY 
was paid a falary for his labour; Which ſalary was always. v. | 
deducted, and lowed to him, previous to a diviſion of e CASE. 
profits; and the entries at the Exciſe- office were in their 
joint names: but that the defendant John Chaſe NEVER ener- 
ciſed the trade H1MSELF 3 (which was wholly managed and 
carried on by Coxe ) ; but only ſhared the profits, and fload the 
riſquet of the partnerſhip. And they find it to be a trade 
within 5 Eliz. c. 4. ; 6 5 


| Queſtion, on 5 Eli. c. 4. { 31. © Whether the defendant 
. John Chaſe is within the act, upon this ſpecial finding?“ 


Mr. Morten pro quer'. | 


This attempt to evade the force of the act by the ſcheme | 
of a PARTNERSHIP with a qualified trader, would . 
fruſtrate * intention, and is directly contrary to the wordt 

of the act. e Tn TER CE 


| The ſhort of this caſe 6, Chak not being HIMSELF quali- 
Jed, takes a PARTNER ue 18. qualified 5 which qualified part- 
ner is the only acting perſon in carrying on the trade; and 
Chaſe never interfered in it. 5 
There was the like point before the Court in P. 13 G. 2. 
B. R. Rex v. Driffield. VVV 5 
But per Deniſon and Faſter Juſtices, that caſe was never- 
determined: it went off upon an objection to the 
Jjuriſdiction. * 7 ; 
Morten :=But the Lord Ch. J. Lee then ſaid, t that he 


© had never known a perſon exempted from the ſtatute, who 
* had not ſerved an apprenticeſhip.” : 
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And as to his not interfering in the trade, the caſe of 
Hobbs gui tam, c. verſ. Young, reported in 2 Salk. 619. and 
in Carthew 162. and in 3 Med. 313. is a determination in 
point, and not to be diſtinguiſhed from the; preſent caſe. _ 


Therefore he prayed judgment for the plaintiff. 


Mr. Biſhop contra, pro defend', ſaid, he would firſt conſider 
how this matter ſtood before the fatute,. with regard to the 
free and unlimited right that every man naturally and le- 
gally had, of exerciſing whatever trade he pleaſed ; 2dly, The 
confirutions that have been * made upon it, in ex- 
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law right, and was long unreftrained. The ſtatute of 37 


zylors of Jpſaich.. ondly, The before-mentioned caſe in 


_ ingly: and the Court there. call this ſtatute of the 5th of 


— 


| Now it is not found by the preſent ſpecial verdict, in the 


affirmative, ©«. 'That this man has; occupied, uſed and exer- 


c ciſed the trade: but it is found (on the contrary), ne- 


gatively, „ That he has NOT interfered in it; but it was 


« wholly carried on by Coxe.“ And Heb. 298. ſays the rule 
is, That affirmatives in | ſtatutes that introduce new laws, 
imply a negative, Wc.” However, here is an expreſs negative. 


_ Thirdly, with regard to the caſes cited 


As to Rex v. Driffield, whatever was found in the affirm... 


tive in that caſe, is found in the negative here. And as. to 


the caſe of Hobbs v. Young, there was no partner ſkilful in 
the trade; but only ſervants: whereas here is a ſkilful part- 
ner to conduct it; and the ſervants are employed and ſet to 
work BY this partner, who is ſkilfulz and are nat employed 
and ſet on work by the defendant. + e e LH 
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7's 3 


% p 
S. 


Firſt, This will affect all great undertakings; for it ſeldom 


bpppens, in Tack feat undertakings, e the Ne 


i 
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3 3 5 . 25 a | 1 + Bf 
duly qualified, in Arictiiefs. So likewiſe, it would affect oy 1556. 1 
eaſes Where Fiferts and aftect are intitled to ſhares of pro- 


r 
3 


4 Htable trades: So where creditors have ſhares in them.  Ravynand J 
* 2 . WM. o oh Ft 5 . N N J V. b 
9 And grer "'Brevveries are not in fact Cunst, } 


+ 


che reſt. | 


In anſwer to Mr. Bybeſ's argumient, he bleed. 
itt, It is of no irpottarice what Was the right before the 
ſtatute: the ſtatüte was made"expre/tly, to” RESTRAIN ſuch 
right in future, for the good vf the publ. 
A2 2dly, He ſaid, he did not wart fo extend this law : this 
eaſe is fully and completely avizhin it, without ſtraining it at 
Gl. And the conſtructions that Mr. Biſhop calls favourable, 
in the inſtances which he has cited, are no more than juſt 
and reaſonable, upon the circumſtances of the reſpective 
caſes in which they were made. 4 | 


"IF sy - a 


8 
Wy” 
1 


2dly, As to the necaTIVE-fnding in the preſent caſe, it 
amounts to no more than © that this man did not mind his 
buſineſs ;? (which the other partner did). ; 


And as to ſetting to work, it is plain that Cone is ſet to 
work by Chaſe : and, virtually, he ſets all the ſervants to 
work. Indeed,  Coxe is here both a journeyman and a part- 

ner to Chaſe: for Chaſe pays him as a journeyman ;z and 
| beſides that, gives him a ſhare of the profits. And my 
Lord Ch. J. Halt's opinion in the cafe of Hobbs and Young 
is quite applicable to the preſent caſe. ate 

4thly, He endeavoured. to ſhew that the conſtruing this 
man to be within the penalty of the ſtatute, could not be at- 
tended with any ſort of inconvenience. = 


Therefore he prayed judgment for the phaintiff 


As this was the firſt argument, it was expolicd (as of 
courſe) that it would be argued again: but Lord 2 | 
gave his opinion immediately, to the following effect: 


Lord Mansfeld. Where we have no doubt, we ought 
not to put the parties to the delay and expence of a farther 
argument; nor leave other perſons who may be intereſted in 

the determination of a point fo getieral, unneceſſarily under 
FF Eo oo 5 
By The 


a 8 
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| 1756. The defendant is to ſhare the N with . Coxe in 
—— moieties, and is liable to the debts of the partnerſhip: but 
RArNAAD it is pgſtively and enpręſiiy found, „That during all the time 
3 & charged, he NEVER ACTED in or EXERCISED the trade.” He 
Cnaszg. was not, by the terms of his agreement, to act in the trade: 
the other partner was to do the whole, and had a particular 
ſalary on that account. It is not found that either Coxe or 
any ſervant under him was ſet to work by CHasE; nor that 
' Chaſe did any act whatever of exerciſing the trade: he was 
only concerned in the profit,  _ OS DRE 


Now though this may be to sou purpoſes, exerciſing a. 
trade, in reſpect of third perſons who deal with the partner- 
'  ,_ _ ſhip as creditors, and within the meaning of the * con- 
. cerning bankrupts ; yet the preſent queſtion is, Whether it 
| « be exerciſing a trade, CONTRARY TO THIS ACT?” 


I think Mr. Bi ben has laid his foundations right, againſt 
extending the penal prohibition beyond the expreſs letter of 
the ſtatute, Moi aA Et " 


. rſt, This is a penal law z 
2dly, It is refraint of natural richt; and 


zdly, It is contrary to the general right given by the common | 
law of this kingdom: I will add. IIA 


'  Athly, The policy upon which the act was made, is from 
experience become doubtful. -Bad and unſkilful workmen 
are rarely proſecuted. 25 2 OT LIL 


This act was made early in the reign of Queen E/zaberh, 
Afterwards, when the great number of manufacturers who 

| took refuge in England from the Duke 4 Alus perſecution, 
had brought trade and commerce with them and enlarged 
our notions, the reſtraint introduced by this law was thought 

ſo unfavouruble, that in 33 Eliz. in the Exchequer (4 Leon. 

8 pl. 39.) it was conſtrued away; for it was holden clearhy 

y the Judges in that caſe (which conſtruction, however, 

I take not to be law now), that © if one hath been an ap- 

| « prentice for 7 years at any one trade mentioned within 
1 e the ſaid ſtatute, he may exerciſe any trade named in it, 

| „ though he hath not been an apprentice to r.“ 


1 ” All theſe obſervations only ſhew © That this act, as to 
Hi cc what inforces the penalty of it, ought to be taken /riftly.” 
5 . And accordingly the conſtructions made by former Judges 
vii have been / favourable to the qualifications of the perſons at- 

| tacked for exerciſing the trade, even where they have nat 


+4 
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Michaclmas Term 30 a6 3 


þ ſerved apprenticeſhips. They have, by a liberal i in- 
terpretation, 2 the 4 pleats for exerciſing the 
trade, much beyond the letter of act; and have canfined the 
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— and , to caſes ien, within the e 
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CASE. 


Let ind whether the. 2 Ss be within the 


Letter, or even the meaning of 


The, general of che 28. was to AY trades. 4 carcied 
on by we folly had „ri in them. ; 


| Now here the perſonal {ill be the A endänt makes no real 
— in the caſe. For the perſon who 17 ſkilful, afts 
and receives no direFions from this man : he 

neil 6d, nor was to interfere. | Mn MI wont © 


N 


The caſe of Hobbs and Young is not . There the 


defendant, a fing/e man, directed the whole trade; Was the 
maſter; and directed all the ſeryants. As between maſter and 


ſervant, no doubt, it is the maſter who .carries on e trade, ö 


and NOT the ſervant. But in Hobbs and Young there was no 
partnerſhip 3 nor (what is the diſtin „ character of the 
preſent caſe) a mere naked ſharing o 

a proportion of the loſs ; without his acting or IR at 
all, in any manner whatſoe ver. 


the profits, and riſquing 


In many conſiderable nn, it is 3 . | 


fary to take in perſons as partners, to ſhare the profits and 

riſque the loſs. N00 the general uſage and practice of man- 

kind ought to have weight in determinations of this ſort, af- 

— trade and PP and the manner of carrying 
em On. 


It is notorious that many nn are entered into, 


upon the foundation of one partner contributing induſtry 
and ſkill, and the other ae | 


Many great breweries and other trades have been key 
on for the benefit of infants and reſiduary apts: þ . 
the direction of the Court of Chancery. 1133 


Now if the plaintiff's conſtruction was to hold, the el 1885 


direction and decree of the Court of Chancery was contrary 
to law and to an expreſs act of Parliament. 


So it is likewiſe Kite in other great trades. The late 
_ 8 - s buſineſs of a banker, to be carried on 
or the t of his children and other ons. Man 
other inſtances hs be mentioned. 8 l 


B 4 = It 


2 N "af 12 
Or Was Ka, 25 8 8 
the fame thing is to hs trade, in everyiota, * * | 
© partner: has or has nor ſerved an 4 inn 7 80 


© Theretdte 1 wn * 
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Wr. Juſt. Dehn fd, That this was a n . 1 


For though the caſes. Yor, *. 
Gel, were © lead pelo the G *7 


yered in either of | thoſe caſes. . 
He concurred that it was * ee che vithin 
a let he. yaw . jo tlio AT 
The true + intent of that act was That 


hoſe trades, wel, h + naſe 


he tr 
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bo PT found, „ That he newer 

trade him/elf.” In the caſe of Hr. 
way the 4 8 0 of the work, 

5 without having any {kill ! in fs 
weſtion, and the principal determination in 255 e 

Hobbs v. Young z whatever elſe might drop from the Judges 


0 fir, their opinion. But here the defendant never med: 


at all, but leayes l the management to a partner w 
d Will; he himſelf never acted in carrying on the wade... 


n True: but the conſtryCtions of thoſe ach 
made for tlie benefit of the bankrupt's creditors, is very 
ferent from the conſtruction of this probibitery and _ 


z which ought to receive a ft contruction in 
Hera, the penalty, . oy * + io 891565 ho 7 


Therefore for theſe NEE: at thoſe * af. 8 
* bs Arn * Wr an ay the 9 


£ 1 W 
* 

42 + 
* „ 


} 
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5 Juſt. Egler concurred z and ſaid, Md prepare bir 
. felf to give his reaſons at large: but as the Lord Ci Ju 
had. gone through, then: ſo fully, and in forced them in ſo : 
_ clear and IT A urge = ww _W_ in n 
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REGULA® GENERALS: — 
cauſe made in 


” "HE Court dear” 11 all alk ler to new! cauſe, 

Which were made in the laſt term, pd rats de moved befo * tm mal be 

"the laſt week of the preſent term; ute leave . for po © 

them ſhould be particularly applied „ and ganited: and for = ; 
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| plicas on, and. by ' hot | v 

ee ag upon the va . AL thr 8 
I. | plea in bar to be 

long ar t for. the 3 in fppor ths "hs demand of 4 

plea, the Court, without hearing the other fi — the © (An of hs 
ear in Aflance'rs and Tos they faid; it has * deter- e nature. 7 
wincd in this Court, laſt Hilary term, in a eaſe. of v. Anoteofhand —_ 

| Lnanc, A promiſſory note cannot be pleaded in bat to an cannot be 4 
a<tion-ypon ſimple eoptradk?. though: a bor may, beetuſe fen nn. 


it extixſgyiſhes the debt. One bond cannot be * to an — — 4 


* ee 5 F 11 85 7 ant 1 r contraſty | 
+ a e „ _ thougha ona 
FT | 26 Y Por another. | A 
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1756. er an . 115 
Tree rely + Rex uit Fonſeca. | RO} 

R. Norton, on behalf of the feeutor ſhewed raule 


Pawel HCA, 
| Wedneſday againſt diſcharging the defendant's 8 recognizance. 
23thNovember 
2756, This was a recognizance entered into by the defendant and 


| Recognizane® two other perſons, upon his removing this indictment (which 
ment was for * wer Aich intent to 0510 roms 1 Halt, 
. court Where it was originally found. 

0 

Terminerat The defendant had been tried, comitd, and fined in 


1 e 1 this Court z and had paid his fine. 


mon low, nnd After which Mr. Morten had moved to diſcharge 4 de- 
* - — I fendant's recognizance it being a recognizance at common 
— ow 2 » and all the terms of it aving been * wat. 
and the ſame. For he inſiſted, 

may be diſ- - 

— with- "Rs That it is not within the ſtatute of 5 & p W. WAH. 
c. 11. f 2. being from the court of Oyer and Terminer, not 
from the Seſſions: and this ſtatute roles W to _ 


ment found at the Seſſions. 


2dly, That the principal i is here bound, as — al as the ſe- 
eurities z therefore alſo, it is not within the ſaid act; which 
requires only two manucaptors, without the principal. 


3dly, The ſum is alſo different: for it is not a — 
ance 7 201. but in 100/. _— and each ſecurity gol. 


In proof of which, he cited 2 Salk. 564. Regina v. Ewer ; 


where a ſcire facias was brought on a recognizance "taken 


-before a judge, upon ting a certiorari to remove an in- 
dictment from the lelfons of the peace, in the ſum of 4ol. 
whereas the ſum preſcribed by the ſtatute is 200. And Lord 


4 "Oh, J. Hott held this recognizance to be good at common 


25 but not to be a Ie or necording to this ſtatute. 


2d 


i | . 15 C. 2. B. R. Row v. Sidney, _ eee 
upon by 19 8 5 as in point to the preſent _ 
In anſwer to > which, Mr. Norton urged, 
ſt, That the court at Hick”r Holl is both a court of Oyer 
and T. erminer, and ALso a court tof * Seffions. And as 
to the | 
: XR 


Therefore, for this reaſon too, it is not within the ſaid act. 
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Michaelmas Term 30 Geo 11 

24 and 3d Objections. The defendant has availed himfelf 1 

of this — and has, pom it, removed the record: . 3 

and therefore he ought to be bound by it, as by a proper RAA 
| v. 


recogniaance. oh 
We F ile e Fomasca. 
And Sidneys caſe was, he ſaid, upon different eireum- 
ſtances, hs, FR ST | 7 
Here, he is not to depart the Court wrrmour Leave: 
Therefore the Court, will firſt oblige him to do us juſtice, 


d pay the %, in the ſame manner as if the recognizance 
had Lak * taken under this act. 25 mt, 


N. B. The ſeſſions at Hicks Hall fit in both capacities, 
via. of ſeſſions of the peace, and alſo of Oyer and Terminer z 
and they draw up their orders with the one title, or with the 
other, according to the DEGREE of the offence z (via. common 
aſſaults, and offences of a low nature, under the title of the 
Court of Seſſions and aſſaults with intent to raviſh, riots, 
c. and offences of a high nature, under the title of a Court 
of Oyer and Terminer : ) And the certibravic are directed ac- 
cordingly. And the preſent certiarari was directed to them 
4s a court of Oyer and Terminer, | | 


The Court looked upon the caſe of Rex v. Sidney to be in 
And accordingly Mr. Nortor's rule for diſcharging the de- 


| Ffendant's recognizance, was made abſolute © V. poſt, pa. 
OL * N | 1461. | 

PD 3 | Rex v. Lyon, 

. e ee 3 xzth February 

Macrow ver,. Hull, * 


TH defendant's counſel ſnewed cauſe againſt the Court's Verdictthough 
granting a new trial upon payment of coſts; which had gainſt evi- 
been moved for, by the plaintiff's counſel, upon the foot of _— ol — 
the verdict's being again/? evidence : (which verdict was for 8 8 
the defendant ; and, conſequently, the application to ſet it action be vexa- 
alide, had been made on the part of the plaintiff.) tious, new 


MST W eee 
Mr. Juſt. Fefer (who tried the cauſe) reported it to be an 
action of treſpaſs, extremely frivolous ; but ſufficiently proved. 

He faid that the defence was a very ſtrong one indeed, 'in 

mitigation 2 damages ; but yet was NOT a ſufficient denial of the 

treſpaſs : ſo that, in ſtrictneſs, the verdict was undoubtedly 

againſt evidence. However, he thought the action /o zrifling, 
| frivolous, and vexatious, that he ſhould have thought ſixpence 

damages to have been enough. | 


Whereupon 


— 


1 


12 Michaclrags Term 3e Gee. 
£736. ; the Court Held, that verortet abend its 
P48: e —— 2 AGAINST eh (Which in perteral ie a 
Macho reasſen fox ſetting afide à verdtet and gra ng a KEW n }, 
„ yet the action appearing, in this caſe, to be #riflive, 
Rent. and verations, and the REAL damages little or none, they 
ught to tefute, and * 9 abide" the 
verdict: And * 


. Lord Ae 
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Thurſtay Harriſon, Knt.- Chamberlain of London. wa 
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Bye- law to 1 e Pools und Mt. N Harvey been ent 
oblige a perſon nne ä in this Cauſe. | 

who has aright rr Eon al 10 37 

to be free of the 


It came into this court, upon the return of a habeas 1 
— — tum cauſa; ditected to the mayor, aldermen, and 2 
in ſome parti · London, commanding them to bring up the qi of the de» 
cularcompany, fendant, together with the cauſe, Se. 
1 bs anger r 7 LR 
bas. 2. The return was to the following ed, e 
4 a cuſtom in London, © that if any ancient cuflom hard and 
T © defeftive in any thing newly ariſing, wants amendment, the 
1 4 mayor and aldermen, with the conſent of the commonalty, 
„ have always, Wc. appointed fit reinedy, for the common 
cc vas of the citizens: ſo as ſuch their ordinances be eon- 
int to faith and reaſon, and in no Wife prefadicial to 
2 the king or his people, nor repugnant to the laws or 
& ſtatutes f England.“ And that cuſtorns of London 
are confirmed by 200 of Parfinment, 7 K. 2, * 


They then certify, chat there is within che ety Of Tintin 

a company of butchers ; and that at a common council holden 

on the 27th of ume 20 G. 2. the lord mayor, aldermen, and 
common council, made an ordinance, © That whereas man 
x: perſons who exerciſe the trade of butchers, hive obtaine 

eedoms of OTHER companies, by redemption or otherwiſe ; 

« dy reafon whereof the company of butchers is mueh dimi- 

&* mfhed and fallen into decay for remedy THEREOF, it is or- 

6 dained that every perſon, not being already free of the 
« city, occupying, uſing, or exereiſing, or who fliall occupy, 


cc c uſe, or exerciſe the art, _— or myſtery of a butcher within 
10 title 


« freedom of the : CQMBANT! butchevs. > and that no perfor; 0 2 — , 
« now uſing, or who ſhall ercafter uſe or exerciſe the trade Hanses, . 
« of a bytchey withis the ſaid city or liberties, . ſhall be admit- Chamberbafe 
« ted into the freedom of the {aid city, by the chamberlgin of London, v. 
« thereof, of or in any OTHER company than the ſaid company an 
of butchers * Provided: abwhyn, tha every; perſon. not being 
« already free of the fad city, ou are or 2 intitled ts * 

freedom of any/ OTHER company by patrimony or ſervice, fhalf 

44 —— inta. TH company of butchers, upon payment 
of a like fine and fees; as: are n 


. 


«. of a child or apprentice.” | 


_ *< company. — 
are given BOW 
—_ concerning co 


_ They then. further certify, „ That: the defendant was 
taken, on an action brought againſt him in the mayor's 
= <* court of London, for the penalty of this by-law.” 


' Upon:this.retury, Mn. Williams, on behalf of the plaintiff 
in the mayor'scourt, had moved for a.procedendo. oo © 


Mr. Serjeant Poolt and Mr. Eliab Harvey, of counſel: for- 
the defendants. objocted to this. by-law, as being a bad one: 
and they principalhy nelied: on rhe following objefion t6 ity vin. 
© That it was a by-law in; RESTRAINT. gf trade; and there- 

« fore could not be good; wrrHour ſetting forth a $pECIAL 

c and PARTICULAR ciſtom to ſupport it;“ which is vor dane 

by the preſent: return. And they argued that this by-law: is 

by no means ſupported by the authority which is ſet forth in 
the return as its foundation; viz. © A cuſtom to apply fit 

« remedy for the common good of the citizens, where any 

& ancient cuſtom, hard and defeCtive in any thing newly 

& ar:/ing, wants amendment: for neither is here any fach 

ancient cffom ſet: forth, and ſpecified, which wanted amend- 

ment; nor any, hardſhip or defect ſtated; ner is there any 

pretence to ſay that this is 6 a matter newly arg nor 

does the return ſo much as even alledge, either that there was 

any ſuch ancient cuſtom wanting amendment, or any hard- 

ſhip or defect, or that the ſubject of this by-law was a mat- 

ter newly. ariſęen. | 


levied, and alfi 


» 


The caſes zdduced by each of them in proof of their poſi- 
ons, were ag follow. ; 


2 Chamberlain 
of 


14 


A286. 


1 R 180, 


| Michainas Ter yo dn. 


rn, appears oy arcs 4 caſe, 8 Go. 125+ 8: <p ; 


Thergfore it is bad, without a cuſtom to upon. hi 


in point. 
Yet =0 go" is 5 kt for 1 of . 
trade at all: and therefore the Court cannot any rf that 


there is ariy ſuch cuſtom. 2 Strange 1187. Sir Pars Hartop 
v. Hoare & a. The Court could not / mg rar: notice 
& that every ſhop in Londen is a market overt that cuſtom 
not being found nor flated. 1 Strange 187. Argyt? v. Hunt 


(there cited) is in point, to the ſame purport. $ Med. 108. 


bn v. Greſcourt is in point with the preſent caſe. Car- 
thew 75. Watſon v. Clerke. The court —_— er officio, take 
notice of the cuſtoms of London. Salk. 125. Hedges v. Stew- 
ard, the fourth reſolution, is very ſtrong to the ſame pur- 


port. And Co. Lit. 175. —— AIR IRons” 


Now here, though the general cuſtom © to make b laws” 


is ſet out; yet, the particular cuſtom. « to make ſu a by- 


ic law as this is, eee is NOT ſet out. . 
As to the cafe of Wannel v. e Civit Sn. i 


1 Strange 675. There the particular cuſtom «was ſet forth 


as appears upon ſearching the record of that caſe: ( 

it has been called as cited from F. S. a caſe in point.) 

Sir T. Raym. 289. Player v. Vere, the by-law made for the 
better and more regular ordering of cars and mou was 


holden to be good: but in 1 Ro. Abr. 364: * 
Payne v. Hawghton ) a by-law for ele y of 
the trade of a carman, was holden bad. 


Mr. Willems and Mr. Norton; om the ether Gde; arm ee 
for the procedendo, and e for the validity 
by-law. 


This, they ſaid, is not a by-law 5 in RESTRAINT of . 
tis only in regulation of it. And the Court WILL rale No- 
TICE of the cuſtom of London, That no man can exerciſe 
« a trade in London, without being 14 of the city, and of 


« ſome company of it.” 2 Stowe, B. 4. c. 9. 


we have returned a cuſtom, That we e have power to 
tc alter and amend any ancient cuſtom, and to appoint fit 
4 remedy for the common good of the citizens, where there- 
„ is har ip or defect in it.” 


I Strange PR 5. is this very caſe, in the j oiners company: 
| there i is no return there mentioned « or hinted at, of any 


* his Sake * „„ nr ETA ** * | : * * . * * 
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icular cuſtom ; though it is indeed returned, 4 That by 1 | "I 
. cuſtom, no boar, jorge free of the city, without 756. 0 | 
« being free of one of the companies. Haas, 
| | VVV 
In 5 Co. 62. Chamberlain de Londres Caſe, the by-law about of London. v. 
bringing broad-cloths to Blackwell-hall to be ſearched, c. GG 
was hal * by-law : and yet there is no particular cuſs 
tom ſet forth on which to found the by-law. . 5 Fig 


In 2 Rol. Abr. tit. By-Laws, pu. 369. Pl. 9. % That none 
„ ſhall make or uſe a hot-preſs in London.” There is no 
particular cuſtom, on which the by-law is founded: yet it 
was holden a good by-l W. 
3 Co. 126. 4. Wagoner's Caſe, and alſo Sir T. Raym. 288. 


Player v. Vere, prove that cuſtoms in London may partially 
reſtrain trade. | | 5 


They admitted that a particular cuſtom impowering them 
to make this particular by-law, is not minutely ſet out: but 
at the ſame time they inſiſted, that they had ſet forth enough 
of a particular cuſtom, to warrant this by-law. ' For it is ſet 
forth, „That if any ancient cuſtom, hard or defective, Sc. 
« wants amendment, the mayor and aldermen, with the con- 
« ſent of the commonalty, hive by cuſtom a power of ap- 
« pointing it remedy for RG) common good of the citizens : 
« fo as, Oc.“ Which is a general power of making by- 


laws by cuſtom: and this power, confirmed too by act of 


parhament. | | 
Now the preſent by-law falls within the proviſion of this 
general power.. | | 2 


The ſubſtance of this by-law is, „ That no butcher by 
<« trade, though free of the city, ſhall exerciſe this trade in 
« the city, without being free of the butchers company.” 

And it was both a hardſhip and defe, that they might do ſo 
| previouſly to this by-law. 5 5 x 


Here is a cuſtom ſhewn, © to refrain ALL grown or grow= 
« ing evils, within the city? which is a cuſtom to reftrain 
trade. And there are hundreds of by-laws in London, founded 
upon this general power. 3 


And Mannell's Caſe is, in ſubſtance, in point: it is a ge- 

neral return of an authority to make by-laws under their 
| general power; and the ſame ſort of by-law with the preſent 
one is eſtabliſhed as a good one. i 


4 vi 


+4 
= * L . * 
4 2 2 dM; 
1 4 
2 ON „„ 


== Kon, I don't take the | bj to be, * that it is . * | 
mberlain. (c it muſt be a particular cuſtom to make a partioular 2 
efLondon, v. &« law; but, “ that there is no general power here ſſie wn, 


eee 4 under the cultom, to lay ſuch a reſtraint upon trac,” # 


= 'This by-law is a 7955 of wade; and not 2 MERE 28 
1 tion of it + the preamble dont pretend it to be made to 
n late the trade; * F for the benefit of the butchers cum- 
r founded n TE . . of making 
3 | favs m the city of Lo | : 
1 B 
i 13 . bt Nov under a GENERAL power 10 male W iti is certain, 
BE | | that a by-law cannot be made ( o RESTRAIN trade.” 
= And by the general cuſtom of London, every "Db may 
1 exerciſe any trade, without being free of a ye ey : 
3 which this by-law requires, him to be. 
__ The caſe in 1 Strange 675. WannelP's Caſe, is not a full | 
= ſtate of the pleadings, But it appears that the return ſtated 
1 « that no perſon could be a freeman of the 885 till he was 
= te a member of one of the fraternities ;” then ſtated a power 
= to 1 by ap" (but how that power was ſet out, don't 
8 appear 2) the by-law itſelf is there ſet out; which pro- 
1 | s to g * regulation of trade, and recites 4“ that ſeveral 
_ _— & perſons not free of the joiners company had exerciſed. tl 
ww cc trade of a joiner in an wn/bilful and fraudulent manner, 
__ 7 which could. not he xedrefled whilſt ſuch. perſons. were Jt | 
=. under the orders and regulations of the company; and 
8 therefore it enacts that no perſon ſhall ule that _— who is 
we 4 | ** free of the company | Fr 09 
= . The by-law for ordering and Sfpofing of carts and care, in 
me: Sir The. Rey. 288, 289. is a mere . 
5 And as this er to make by-laws to reflrain 9865 is 
i 1 Vor. {et aut, in preſent caſe, we cannot preſume it, from 
Ko - any printed bock, or any other way whatſoever. We can- 
| -_ not take judicia/-notice of any particular cuſtom. ſupporting 
* ſuch a b — as this; when no ſuch particular cuſtom is ſet 
5 out: and it certainly is. not 1 under = os power 
| 4 which i ſet o 4 * 
| 1 Mr. Juſt. Deniſon concurred, that the Court 20 take 
_ | on notice of any ſuch particular cuſtom to warrant this 
| 1 2 aw, without its * ſet aut. 
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And the cuſtom. here ſet out, of a power “ to mend any 1756. 

« hard or defective cuſtoms,” is not ſiſicient: for here 

is 0 hard or defeQive cuſtom partic wy fet out. And Haxrison, 
every man, free of the city, had a right to ſet up any trade : Chamberlain 
which original right is here taken away by this by-law. of London, v. 


GODMAN. 


Indeed they may make k 
to reftrain it, unleſs they hav 
ſuch by-laws. As to the caſe of 
of carts, cars, carters and carmen, in Raym. 288. Player v. 
Vere, that was a by-law for regulation of trade, and pre- 
vention of nuiſances in the ſtreets and Janes: but his is a by- 
law to RES TRAIN trade, not warranted by any particular 


ordering and diſpoſing 


* 


cuſtom. Therefore he held it bad. 
Mr, Juſt. Fofer concurred ; and ſpoke to the fame effect 
Mr, Juſt. Wilmot expreſſed himſelf to the ſame purport. | 


By the Court unanimouſly, the by-law, was holden a bad 
one: and the rule for ſhewing cauſe “ why a procedendo 
ce ſhould not go,” was diſcharged. | 


Rex ver/. Killinghall. 


MN Serjeant Poole and Mr. Clayton ſhewed cauſe againſt a Preſentment or 

rule which had been moved for by Mr. Norton, c to inquiſition 

« quaſh a preſentment or inquiſition found by the grand jury . — _ 
« of the county of York, at the general ſeſſions of Oyer and — get. 
« Terminer for that county :” which Mr. Norton objected fions of oyer 
to, as being coram non judice ; for, he ſaid, the b jury and terminer 

| had no authority to male ſuch a preſentment, or find ſuc GO 

an Inquiſition under their GENERAL charge from the judge of 
aſhze ; whatever might be the caſe if the judge had particu- 

—_ /-r/y directed and preſided over an inquiſition of this kind, 

upon the neglect of the coroner. | | | 


Tze fact found was, „ That the mare of Ju Killing- 
% hall Eſq; was the cauſe of the death of one William Stel. 
c ling and was of the value of 100%. „ 


It happened that the coroner had not taken any inquiſition 
at all, upon his death: ſo that the lord of the manor, finding 
himſelf likely to loſe his deodand, had made this application 
at the aſſizes z where the grand jury found this inquiſition or 

| 5 which was afterwards removed hither by cer- 
ri. 8 . 


. Mr. Serjeant Poole and Mr. Clayton endeavoured to ſupport 
Ek Mm This 


18 Michaelmas Term 30 Geb 1. 
5 ? uiſition, they faid, be jury is traver/- 
(2756. | able, end a corener's inquiſition is 778 therefore = 
Rix v. Kir- no body any injury. d as the corbner had taken vone at 


LINGHALL., All, upon the preſent occaſion, this y 
; | taken, in order to come at the deodand·- 


1H. H. P. C. 419. c. 32. Of Deodands, ſhews/moſt . 


preſsly that this may be done, before commiſſioners of gaol 
delivery, Oyer and Terminer, or of the peace, if omitted by 
the coroner. 80 does 1 H. P. C. 414. in treating of Inqui- 
ſitions z where Laughton's Caſe, H. 37 Alis. is cited ; and it 
is ſaid to be * inquiſible before the juſtices of Oyer and Ter- 
« miner; yea, or of the peace; and that it had been ad- 
« judged accordingly, M. 1656, in Greeve's Caſe,” - | 


3 Inft. 55. c. 8. note, b. in margine, makes a difference be- 
tween inquiſitions taken before the coroners, and inquiſitions 
taken before juſtices of the peace, as to having a traverſe. 


2 Ro. Abr. 96. pl. 3. proves that an indictment may be 


taken before juſtices 4 peace, and of Oyer and Terminer. 


2 Lev. 140. Rex v. Parker is in point, « that the coro- 
« ner's omiſſion may be ſupplied by commiſſion of i inquiry, 
« or the juſtices of peace, or of alſize, may er of it 
« without commiſhon.” | 75 


2 H. H. P. C. 58. cop. 8. concemlang the coroner 3 his 
court, and his authority in pleas of the crown, proves that 
grand juries have this eh aps in caſe the c coroner e 


2 H. H. p. C. 59. ad idem. 11 is there ſaid « that jallices 

« of peace, or Oyer and Terminer, or of the King's — 

« may inquire, if the coroner do not: but that THAT pre- 

c ſentment is traverſable ; which the een of the co- 
« Toner of a felo de fe ĩs not.” 


Upon theſe authorities, they ſaid, my Lord Falconbridge 
{the lord of the manor) was adviſed to take this method : 
ut the judge of aſſize (Mr. Juſt. Birch ) declined to meddle 

with it, or to have the inquiſition taken before him particu- 
larly, or to give any particular direction about * 


They added theſe caſes alſo, 1 Ventr. 352. in the note at 

bottom. Poph. 209. Anon : and 8. C. (parent. „) in Ney 

87. © It may be done before juftices of peace.” 1 Ventr. 181, 

q 182. Stanloct's Caſe, © If a coroner omits to inquire, this 


court may do it, as ſupreme coroner of England ; 3 
« make 
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t make commiſſioners to inquire : or commiſſioners of 17 56. | 
« and Terminer may inquire. But then it is not /uper viſum Ca, 
« corporis; and therefore may be traverſed.” Rx v. Kir- 


This is a preſentment ex parte and a preſentment of in- 


titling, in order to found an odigur and ſuperſtitious claim; and 
all tranſafted ix SECRET. 


The caſes cited only prove, That, in default of the co- 
« roner's having inquired, the juſtices of Qyer and Terminer, 
« and of the peace, may make the inquiry z and that it is 
« traverſable.“ 5 | 


They ſay “ That we could not have traverſed the coroner 8 
'«-inquiſition 3” (which, however, I deny } 5 but this we 
may traverſe ; and therefore can't be injured by it.?“ 


But will jt be ſaid * that the putting a man to a traverſe, 


« is no injury ? 


4 bp. 196, 197, 198. enters largely into the ſubject of 
traverſes 3 as 


and condemns ſecret inqueſts and offices. 


Now this is an office of intitling; and therefore ought to 
be publicly and openly found. | 


Lord Mansfield. By expreſs ſtatutes. 


And I remember a caſe of the late Duke of Buckingham!'s 
heirs z where, upon application to the Court of Exchequer, 
notice was directed to be given: though in general, notice is 
not neceſſary. N ' 


Therefore I think ir inquiſition can't be ſupported. 


And inquiſitions before the coroner are trarerſable Ni 


; ö H. P. C. 416. where that author declares his own opinion ac- 


Mr. Juſt. Deniſon : 1 think it cannot be ſupported. 
Mr. Juſt. Fofer : I am of the ſame opinion. 
Rule to quaſh the preſentment made abſolute, | 


> on. | Friday 


LINGHALL, 


0 Michaelmas Term 30 Geo. 2. 
8 Friday, 19th Novem. 1756. 5 0 

put into com- MEMORANDUM, On this day, the GREAT $EAL was 

miſhon, upon put into COMMISSION 3 being delivered by his Majeſty (imme- 

the reſignation diately upon the Earl of Harzpwicke's reſignation of it,) to 


of the Chan- - Sin Jon WI Es Lord Ch. J. of the Common Pleas, Sin 
Hardwicke. SrpnEy STAFFORD SMYTHE third Baron of the Exchequer, 


and SIR ror EaxDLEY W1LMOT youngeſt Judge of this 
Court: which prevented Mr. Juſtice WILMor from fitting 
much in #þis Court, during the remainder of the preſent 
term and the whole of the two ſubſequent terms. _ | 


| Oppenhein qui tam ver/. Harriſon. © 
Saturday, 2oth PHE proceedings were ſet aſide for irre alari in the 
November want of an attorney's name being duly ſet to them: it 
2756. appearing that although they had the name of a regular attor- 


— * ney, in fact {7 to them yet it was ſo ſet, WITHOUT amy a. 
1 being thority m him. : | et, | | 
et thereto 


— withouthisau- And the Court alſo granted an attachment againſt one Habin, 

| pos N 0 who acted as attorney for the 8 and had ſo put Mr. 

aide. 8˙ Granger's name (an attorney of this Court) without authority 
or leave from Mr. Granger. i ES Vee Ol Beano TW 


| 8 Black. 65. cooper, and another, Aſſignees of William Johns 


Ba a Bankrupt, wver/. Chitty and Blackiſton 

; Eſquires, Sheriffs of London. Hz. 27 G. 2. 
Ke. 869. 1 ogg 
TOs 238 21s cauſe was twice argued : it came firſt before the 
1756. — Court, on Monday gth June 17553 and again, upon 
The property Tuſday the 16th inſtant. It was an action of trover brought 


of a bankrupt's by the aſſignees of William Fohns, a bankrupt, AGAINST the 

poods is, after gHERIFFS of London, who had taken and ſold the goods of 

the aſſenez, Jobnt in execution under a fieri faciar which had iſſued 
e time againſt Johns, at the ſuit of one William Godfrey. | 


from the tim 


— - act of | 
| * On the trial, a ſpecial caſe was ſettled: | 
. Which caſe ſtates, That John was regularly declared a 


bankrupt, on the 8th of Decemb. 1753. And as to the reſt, 
the following times and facts were Rated; viz. That on the 
th of December 1753, one Godfrey obtained judgment in the 
mmon Pleas, againſt the ſaid Johns; and on the ſame 


day (5th December 1753) execution upon the ſaid judgment 
| | Was 
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the ſheriffs, under it; that Johns committed the an} 
ruptcy 4th December 1753, and on the 8th of the ſame De- Coopys,and 
cember, 'a commiſſion. of ae was taken out a another, Aſ- 
him; and on the very /ame day, the commithoners. of - ſignees of 
uptcy executed an ASSIGNMENT 3 and afterwards, viz. on the Jonuns, | 
28th of December, a bill of ſale of the goods was made by the Bankrupt, v. 
ſheriffs. The plaintiffs are the aſſignees under the commiſ- 76 ITTYand 
ſion : the defendants are the Geri of Londen, who ſeized 1 8 
the goods under the executioo. riffs of Lon. 


Ihe point was, Whether the aſſignees under the commiſ- FR 5 
ſion of — can maintain an action of trover againſt 
the $HERIFFS (who executed this proceſs, under a regular 
judgment and execution ;) for /e:zing the goods under a fier: 
| facias iſſued and executed after the act of bankruptcy was 
committed; and /e/ling them, after the aſſignment was exe- 
cuted ? | | „ „ 
The counſel, who argued. for the plaintiffs, made two Argument for 
= Queſtions, viz. | | woa plaintiffs, 
1ſt, Wross property the goods were, when ſeized by the 
ſheriffs, b Ty of this fort facias ? . F 5 
3 hoſe property they were, when sol n by the ſhe- 


A 


% 


iſt Queſtion. Aſter the act of bankruptcy, they-ceaſed to 

be the property of the bankrupt himſelf, (they ſaid;) whereſo- 
ever elſe the property might be between the act of bankruptcy 
and the aſſignment. . | ER OTE 
This relation to the act of bankruptcy is like that of admi- 
| niſtrations to the time of the death: and they cited Xiggil v. 
Player, 1 Salk. 111. as S. P. with the preſent cafe 2 þ 


The utmoſt that the bankrupt himſelf could be retended 


to have was a ſpecial property, zaſible by the aiſignment. 
It is like the caſe of a diſtreſs for 28 kt he the ſeizer ma 

ſell the diſtreſs after 5. days; but, if the money be paid 
within the 5 days, he can't ſell : ſo that, in the interim, the 
right is defeaſible. rr ro am 1 I 


{ Here the plaintiffs have declared as aſſignees under the 
commiſhon of bankruptcy : therefore their intereſt ve/ts as 
| from the time of the acT of bankruptcy. | | 
| If the bankrupt binjol had delivered the goods to 2 
; | 3 | ſtranger, 


| Mido Wh 4s denn 

Ways it kad been the ſame thing : RR 
— 3 anſ\verable to the allignees. * 4 
gos ER, an 


other, Af Sberiſs erbeute roceſs at their fril: are been 
ſignees of _ for What 50 — N. 11 7:3 1 85 N H. 4. 


ann TEIN 25. 

ks > ahkru 1 . 

5 v7 1 Fl 1 r FO Without is bn Fault; be ene of 5 
n 10 15 which Has been ſtolen: but, nevertheleſs, he is 


| 2 5 f . e civiliter, to the true owner for it. 


don. 
q : The ſheriff had no author to take any OI in execu- 
| tion, zur the goods of the lan: r 
other goods, he is 2 treſpaſſer. 


In -writs of eifcutipn, it oY at their perl if they take 
| Harb mad foods. In Carthew 381. Hallett v. oo Og 
ſo laid down by Ch. J. Holt expreſsly. 


' Now theſe were goods of the gen and 45 day 
maintain an action either a _ the plaintiff in the cauſe, or 
the /herif, ox the vendee © 3 and the ſheriff is che 


Prepergſt perſon againſt whom to bring the action. ” 


The ei of an udn er trover is the cONVERNION : we 
Lu is not the material part. 


And they cited ſeveral miſo privs caſes 15 aun. bro ht 
by afſignees of bankrupts : viz. * 


M. 11G. 1. Trover bs Fatlertigen War, eee of 
Daniel, a bankrupt, v. Rewiſe, a ſerjeant at mace of the city 
of Londen ; S. P. with the 22 Ws Lord Ch. 7 Prate Fe 
the action maintainable. | 


The re bee Loo Ch. Juſt. Lee, in a caſe of 
Bl holm, aſſignee of Mills, a bankrupt, v. Oldham & aP, at 
- the fittings after Tr. 17 — at Guildhall : in trover againſt A 
ſheriff, and the former plaintiff, and the vendee, (all of them 
together.) It was objected That the /beriff ought to be 
vc * but over-ruled;; and ver FO all three. 


O34 


: The ſeizure there was be efore. the commiſſion but AFTER th 
_ Act of bankruptcy, 


The ſecond Queſtion , «We the Wea were at the 

ce TIME OF THE SALE?” "The writ only commands the ſhe- 
Fiff « to fell the DEFExDant's goods :” and if he yo the 
hoes of maler ä it is a CONVERSION, 9 
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v1 Michaelmas Term 30 Geo. 24. 23 
nu is bcyond doubt, chat the aſſignment has'relation to the 1756. 
i; bankruptcy; and the aſſignees ſtand in the bankrupt's Min. 14 
place from that time. 1 Ventr. 193. Monk v. Morris and Coorau,nmd 
CC a ͤ I 1 - another 
3 Clayton, proves this. | | :  fignees of. 


Here then the a/iences had all the property that the bank- Jonns, _ 
rupt had, at the 2 act of bankruptcy ; conſequently Bankrupt, v. 
the abſolute dominion was in them and the ſheriff could not, oppor gay 
AFTER ſuch aſſignment, /ell them, as the defendant's.  In- 1 deny 
deed ſheriffs ſeldom do, in fast, ſell the goods without in- fe of Lon 
demnity. But the ſheriff has here committed an error in ſell- don. K 
ing them at all: for they were not the defendant's. He 
might, it is true, have ſummoned a jury toanquire ©& evhoſe 
© goods they were.” But till, even their verdict cannot 
affect the right of the true owner of the goods. 


The point about relation backwards, does not at all affect 
the queſtion, as to the saLE; for the aſſignment was prior to 
| the SALE, though not to the ſeizure. , N N 

And they affirmed that the ſheriff not only might, but 
even ought, in this caſe, to have returned Nulla bana: 
| that would have been the proper and the true return; and 
jf it had been diſputed, he then might have brought the 
into court. There is a caſe of Rex v. Brein, bailiff of the 
Savoy, 1 Keb. go1. where the goods were claimed under a. 
bill of ſale; the ſheriff returned ““ Nulla bona ;” and the 
money was ordered to be brought into court by the ſheriff ; 
| and the return to be made agreeable to the event of a trial of. 
the validity of the pretended bill of ſale, after ſuch validity 
{ſhould be tried in an action. EP 
| In the preſent caſe the defendants bzerv of the aſſignment, 
| BEFORE hey SOLD the goods ; whatever they might do when 
they /eiZed them; and they could not poſſibly be obliged to 
ſell chem: it is contrary to an expreſs act of parliament, 

WE which veſts the property in the aſſignees. So that here the ſhe- 
ritf has ſold the goods, not of the bankrupt, but of the 4½ 


: | tees. : iy 


And ſuppoſing that the plaintiffs may bring an action 
| againſt the plaintiff in the original action, OR againſt the 
vendee of the goods; yet they ſeem, both of 'em, to have 
better excuſes than the # has, and are more innocent. 
Therefore why ſhould the aſſignees be turned round to them, 
when they can undoubtedly maintain either treſpaſs or trover 
againſt the ſheriffs, who Bs fold the goods; which is a 
converſion, and will ſupport an action of trover ? That the 
Plaintiffs have this election, to bring either treſpaſs or trover, 

i; | Ca appears 
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* | For TILL the commiſſion and 8 the property was in 
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another, Aſ- Therefore they id that de $Aion- was: — 
ſignees of bwwught. by 9 | 
— Ns, | ; 1 

re e nel who at; for the abt WR Dn 
. — agreed that the matter would turn upon the folotign 19 the 
„ two Queſtions made by the other ſide 
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don. oY to the firſt Queſtion, They ſaid it wolud: be 5 hard 
1 if this action ſhould lie aGainsT the SHERIFPsS, and they be 
e put to controvert the act of N which is a matter 
not at all within their knowledge, | 


They argued * the ſheriffs ſhall not a 9 EERE a8 
WRONG-doers.: and to prove it cited 1 Lev. 95. Turner v. Fel. 

. Raym. 73. S. C. 2 Siderf. 126. S. C. and 1 Keble 822. 

. C. 1 Lev. 173. Bayly v. 5 I Siderf. 2718 C. and 
2 Keble 32, 33. 8. C. 1 | | 


The only acts of the ſheriff that can be conſidered a * 
in are the acts of /eizure and ſale. . | 


Now they were compellable by the writ of fc to 
ſrixe the goods and levy the debt. f ef 


the bankrupt : and it did nor appear that a ö EVER 
WOULD be taken out. . 


1 Salk. 1 og. Cary v. Criſp, is 1 = pray 6 hace 
1 is in the bankrupt, ill aſſignment.“ It was there 
olved that the property of the goods is not transferred out 
of the bankrupt 45 aſſignment. 2 Str. 981. Braſſey Var. 
v. 1 5 & af, accord | 


I Live 173. Bayly v. 3 Judgment was for the of- 
9 he bein obliged to execute the writ, and could nat. 
know of the a of bankruptcy, or that any commiſſion would 
ever be ſued: and the ſheriff was holden not to be liable, 
although he had notice of the aſſignment, 


1 Side, 272-8. C, The taking was holden lvl 
Comberb. 123. Lechmere v. Thorowgood. The officer ſhall 
not be made a . t by relation. 3 Mod. 236. 8. C. 
x Shower 12. 8. C. e | 


The 


— Tho comet Gl NG SOR» 3 ING 
onment : 2 AFTER Hgnment, there ſhall be a relation, — 


— —————— 
7 far as to avoid all meſne acts of the bankrupt, and even i” Coo za, and 


| ee ia, thit Judgmene-creditor. Thus far aL ay neat | 2 


te he had 


Fe bet} ſignees f 
But they inſiſted that the action ought mi in los been 2 2 
brought againſt the sHRRIrr. F FE "bankrop 
f BLACK, 


The ſheriff is to ſeize, ſell, and return bis writ. 3 Ps 
of this, they cited 2 Ld. mon. 1072, 1904," Clerk" v. Wi- — Lon- 
thers. 1 Salk. 3225 * 8 (3d point.) 6 Mod. 293, 299. don. 

8. C. 1 Siderf. 29. Harriſon v. Bowden. | Gro. Eliz. 235. | 
Mountney ” Andrews. 1 No. Abr. Execution 893. Letter 

B. pl. 2. 8, 5. and 99, a. 5 57. and the two caſes | 
thats Hed f in 3 rgin; and Cro. Elia. 597. Charter v. 
Peeter. From all which — it 1 that 0 SHERIFF 

is not 1 to be moleſted. 


1 Salk. 321. Kingſdale v. Mam, proves that the ſeiure | is 
the eſſential part of the execution: and an execution is an 
entire thing; and cannot be d, after it is once e | 
2 Show. 79. Cockram v. Welbye. YN 


Andi after the ſheriff had ſeized theſe goods, * 1 
plaintiff ( William Godfrey] could oblige ſheriff to return 
is writ: and yet upon the principles advanced, the ſheriff 
muſt be put under the greateſt hardſhips. And he had No 
METHOD to make the afſignees of the bankruptcy to. give hun 
any af/iſtance towards proving the act of dme v4 


Indeed the execution is goed, though the Writ be never re- 
turned. 5 Rep. 90, a. Hoe's Caſe: (iſt reſolution). 


The 2 the ſheriff could make, myſt be ( That 
ed the money: (which could only be by ſale.) 
Therefore he was OBLIGED to ſell. Conſequently the law 
will not make him a wrong-doer 6y ſelling. 


The following 255 they ſaid were in point for them, 
viz. 1 Lev. 73 Bayly v. Bunning. 2 Keb 32 33. i 
1 Siderf. 271. 8. C. 3 Lev. 191. Philips v. 23 
Show. 12. Lechmere & al, v. Thorowgood & af Comb. 
* 8 3 Med. 236. 8. C. and Cole v. Davies & af, IP 
+744: per Hol in point, as againſt the ſheriff moſt | 


— Yo 
And the preſent plaintiffs may have an wn and com- 
ve TE Co a 


As 


1 Term 30 Geo. 2. 
who have argued 


26 | 
— As to the caſes — the 
228 on the other ſide, put it * 


PU 4 
| — — * ee e e 


2 


fignees of Nor- the property was in the bankrupt at the Tun of the 


Bn; © exccution: it was NOT in abeyances as it is in the cafe of an 


nkrupt, v. adminiſtration. (Which is an anſwer to the caſe of Le- 


Currrtyand 

. |} Audra 

a_—_ "The ſherif is not in the cake of ue for he wa 
* hy eee e er I the writ. 11 6 5 | 


14 | | Awileod the theri® is o eee the writ at his 1 
Carthew 381. is ſo: the reaſon is, becauſe the ſheriff may 
impanel a jury, to, inquire © whoſe the goods. are,” But 
here there were nd means for the ſheriff to indemnify him- 
ſelf: the goods were undoubtedly THEN the goods of W:/- 


liam Johns; oven Gonga he nt GIA 26 act 1 


bankruptcy. | * 


The afſignees have not a right e eee. the nenne 


goods, but only damages. 


Treſpaſs will lie againſt the plaintiF*in the ori ginal aQivn 
——— he — deen, though crow indeed 


would not * AFTER. 


Ie is ot certain that an a ation will lic ee the nd. 


of the ſheriff. 


5 0 Panderhogetts Cafe, it is not aon how 


was, or why it was determined. | 8. Fe 


But as to the caſe of Blocham v. Oldham, Mr. Henley did 
not * inſiſt on the objection, cc That the action would not 


ge againſt the ſheriff;” becauſe it would act beip his 


client: for in that caſe the ſheriff and the plaintiff in the 
original action were both of them defendants. And the caſe 
of 1 Lev. 173. was not indeed, by Lord Ch. J. Lee, 
thought oppoſite to that caſe : but it was not over-ruled by 


him. And the goods were ROY the N of a . | 


rupt till af gembat. | 
| 


N. B. Mr. e eee 


that caſe of Bloxham v. Oldham, agreed, That the ob- 
1 jection againſt the ſheriff's being a defendant,” was 
= nor ed upon; becauſe the plaintiff in the original 
ackion (WhO was alſo.a co-defendant with the ſheriff 
there) had indemnified the ſheriff : ſo that 1 it was really A 

$ 
| point 


__ 
WE 


3 


: 2 . 
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events liable to he a@tion.) ) 

| They added; that this was u point of great conſequence to 
2 Meet monk er hand creditors cannot be 


injured, though ſheriffs ſhould be excuſable, and the original 
plaintiff only ſhould be liable to che dn. 


As to what has been ſaid of ſecurity taken by the ſheriff— 
the Court can take no notice of a ſheriff's taking ſecurity 
nor tan they ſuppoſe him conuſant of a privat unknown act 
of bankruptey: and it would be very hard if an innocent 


officer ſhould be hurt by retroſpeFtion and relation. 


They a that this execution may be avoided as agair, 
the original plaintiff : 2 Strange 981. Braſey & af v. Dawſon 
& a. is à p « that it may.” But they denied it, as 
to rendering the liable to an action; for he is encuſ- 
able, as appears from the caſes before cited, | 


As to the ſecond Queſtion, —The foundation of this action 


zure, and a Zortwus and illegal act of converſion; for without 
beth theſe circumſtances, this action will not lie. | 


ment: and the ſubſequent ſale cannot make the ſheriff a wrong- 
a. e relation of a teſte ſhall not juſtify a tort.” 


It is ſaid that « this relation is given by af of partiamme.* 
But there are no words in the act of Cher tos that can 
make the ſheriff a wwrong-doer. E e Dl $-ils 


Ir the ſeizure was lawful, the als was ſo too.” 2 Ld, R 


Cro. Eliz. 440. Boucher v. Wiſeman, March 13. Parkinſon 
v. Colliford & af, execittors of a ſheriff. Cro. Car. 539. 8. C. 
1 Tones 430. S. C. Hob. 206. Speake v. Nicbardt. Crv. 
Eliz. 237. Mounteney v. Andrews. The law confiders the 
hole execution as one entire act: the intermediate days are 
only allowed for the ſake of the ſheriff, Conſequently he 
may execute the whole ar once he may ſeize and ſell di- 
rectly. The execution is an entire thing, and can not be 


quite immaterial tb the plaintiFz (who was at all = 117 6H, 
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of trover, is property in the plaintiff at the time of the ſei- 


Now the prOPERTY is in the BANKRUPT, "TILL afra 


doer by a 8 relation. Raym. 161. Bilton v. Jobnſon 
cc 


1074, 1076. Clerk v.-Withers. Gro. Fac. 5 15. Siy v, Finch. 


' Nopped. Cro. Eliz. 597. Charter v. Peeter. 6 Med. 293. 


- 
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Clerk v. Withers, Therefore the officer ſhall be protected. 


* 


E 


— 
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| 2 <6. -Sunneſe. an aioi ſhould be brought e the the fer fo 
1750 | the money. He might avail himſelf perhaps 1 
PER,and ing, provided he was able to make out crng facts he thould 
another, Af. ſpecially plead: but ho could he be able to pryue the act 
of bankruptcy, 3 or aſſignment? to all hich he is an 
entire ſtranger. Therefore it would be hard to ſuffer ſuch 
an action ho" „ , again le, 
ters are in the privity f original plaintiff : againſt ꝛubom, 
therelote,. the action Mi to be brought 


- Itis faid, « the ſherif aQts at b 


Blut it is admitted that the method | of im 
| IR reno 2 | 


Reply. The counſel for the plaintifs replied; That. it is, tated 
„ "That the afſignment commiſſioners of 
1 2 « was prev i the Al ut the def, 


- The ſheriff's being always a reſponſible perſon, De thers- 
fore moſt likely to be made defendant, is the very reaſon 
why he 'cght to be Gs to. he 1 We l a 


injury. . 1. n Leek „ 


The PII or even che taking poſſe 5 ron of goods fund, 
is #0 wrong: 3 the perſon 
4 ee. bo 2 oh 8 


They admitted that the ſheriff is nt anſerable for the 
irregularity FA a judgment ; (for he is bound to execute the 
command of the writ.) But if he take the goods of ANOTHER 
PERSON, igſtead of the goods of Bs pa By. 6 is ee 


able for THAT. 5 Wy 


It has hoon faid indeed; that &« Wie were at THAT time 
10 the goods of the bankrupe himmfelf FEES 


But be the racine lavful, or not lawful, yet bow is an 
aftual CONVERSION, an act᷑ual [WAPQSITION on the goods z 
which makes him a treſpaſſer ab initio. 8 


It has likewiſe: been laid, that 4 the Court will Decca 
« the ſheriff,” But the relation goes backs yu 2 . ACT 


of bankruptcy. 


They denied that the execution. 3s fo entire that Fa ſhe- 
Tiff can not flop in it, after ſeizure and before ſale of the goods. 
Suppoſe the ſheriff had 5 ſeized another per, 
nw thould he be "__ to ſell them? Dalton ( 


"xr 4 {> F 


SY, of 
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& —— Now here he might either have 2 =O 
brought it into court, till the property of the goods had another, Aſ- 


1 LE 
. { MN ; | 


hey admitted the 
che dork of eee denied the application of them to rr rr x and 
the preſent caſe. They alſo denied the principle, „That a ef ge. 
« ſheriff ſhall never be a tort - feaſor by relation ;” for he ſhall i ,fg of Lon- 
in /ome caſes be ſo, as where he takes the goods with a bad don. 


7 


As to Bayly v. Bunning, they endeavoured to diſtinguiſh 
it. In order to which, they remarked that there is 70 find- 
ing of an ACTUAL converſion, or of what could be called ſo 
by the Court: it is only a demand and refuſal ; which is 
ONLY EVIDENCE to a jury. And the opinion of the Court 
there went upon the taking, which they held to be legal; 
whereas here is an ACTUAL converſion flated. An action 
would lie, one would think, againſt the vendee of the ſheriff — 
in point gf, reaſon, and the practice does ſtrongly ſupport a | 
it; for nine in ten of theſe actions are brought againſt the 
vendees of the ſheriff. | ; So! wet 


In the caſe of Blaxham v. Oldham, there was a very ma- 
| terial difference, whether the ſheriff ſhould have a' verdict 
| for him, or a verdict againſt him; for in the one caſe he 

would receive colts, in the other he muſt pay them. 

The plaintiffs had no right to call upon the ſheriffs TILL, 
the RETURN of the writ z and they might then have returned 
« Nulla bona.” Therefore this is not ſuch a hard caſe upon 
the ſheriffs as is ſuggeſted. And this is not the only caſe 
where the ſheriff is to act at his peri/; for in taking of bail, 
Dc. he muſt” do ſo, as well as here. | 

If the ſheriff had returned Nulla bona,” the onus pro- 
bandi would have lain upon the original plaintiff. 


| In the caſe of Turner v. Felgate, the ſheriff was certainly 


” 


excuſable, by virtue of his writ. 


In the caſe of Cole v. Davies & al), in 1 Ld. Raym. 724. 
the goods were ſold before the commiſſion and aſſignment. 
For the caſe is there put of a commiſſion and affignment, 
both of them $UBSEQUENT to the ſale of the goods. The 
words are, “ If he ſeizes av ſells,” and THEN a commiſ- 
Tons prot, af te alter ary 


& maintain 


30 
1756. 


i another, Aſ- being 
1 | 
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Fare r and 
BLaex:- 
3TON, She- 


riffs of Lon- 


Coorss, and our or along inte pr preſent caſe is founded _ 2 de 


(they ſaid ) becauſe he has dane wrong. 


be; yet here it was irregularly executed. 


pends upon the preſent Queſtion, 


ties about their returns. Here Eg: ns Pric 


cc 
= pages of the law, Thich in the preſent caſe is for 


* FIELD delivered the opinion of the court, and ſaid they were 
all agreed, as well his two brethren then preſent in court, 


Inches 3 Tem 8 2. 


« main wore ol MD 
; becauſe he obeyed the writ.” Bur 


In the caſe of Braſſey S af v. Down & af there was no 
allignment previous to the ſeizure, : 


2 deny that the Tr had in he — 
e a 0 9 property in him, at 

time of taking th x os. Pur in fe ce of Ciel v. We 
thers (reported in 0 I 290. and in 1 Salk, 323, and in 
2 Ld. Raym. 1702.) the defendant in the action had the 


whole indefeaſible. property in him; and the ſheriff ought to b 
| have gone on: but that cafe is not applicable to the —_ bw 


caſe, where the property ras 9 defeaſuble, 
As to the caſes cited from Hob 206, and March 13, 


They agreed to them. £2 ; 
The time allowed to che — 90 diffenr, 
And however entire a thing an e in n mop 
"The truth of the returi of « Null oo? in un cats de. 


It is very frequent for ſheriffo to be entangled in difficul- 


4 : Res 
Bayley 1 Ve  Bunning turned „ 


9 Ras & of v. Thorowgood onl proves © that the 
were in cuſtodia legis.” And ſo they were; but to 


benefit ” the creditors * mas bankrupt. 
| Cura ADVISARE VULT\ 


And now (Tueſday, 23d Novem. 17 56) Lord, Mans- 


as his brother Wi/mot os e Mgt ano» 
ther place,) in their opinion. 


There are frw fat il to thiscaſe; and it lis in 8 
x 8 . 
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nun then ſtated the caſe, (which ſee in 5. 20. ner and 17566. 
_ was very particular in ſpecifying the dates of the eral 756. 
6. The general Queſtion is, © Whether or no the action is fignees of 
. maintainable by che aſſignees, — the r. the — 
2 ac ſheriffs, who have _— AND SOLD zoods ?!? 2 2 
uten aQtion of TRovER. 15 1 
Y The bare defining the nature of this kind of action, and gon. 
= the grounds upon which a plaintiff is intitled to recover in 
it, will go a great way towards the underſtanding, and 
_ conſequently towards the ſolution of the Queſtion in this par- 
_ ticular caſe. SYS 1 e 4 
0 In form it is a fiction: in ſubflance, a remedy to recover 1 
the value of perſonal chattels zurongfully converted by ano- 
| ther to his own uſe. i a 
I be form ſuppoſes the defendant may have come lawfully 
by the poſſeſſion of the goods. Pie | | 


This action lies, and has been brought in many caſes 
where, in truth, the defendant has got the poſſeſſion /awfiully. 


Where the defendant takes them wrongfully, and by 
treſpaſs, the plaintiff, if he thinks fit to bring hir action, 
waves the treſpaſs, and admits the poſſeſſion to have been 


lawfully gotten. 9s 


Hence, if the defendant delivers the thing upon demand, 
no damages can be recpvered in this action, for having taken it. 
This is an action of tort: and the whole tort conſiſts in 


Two things are neceſſary to be , to intitle the Plain» 
tiff to recover in this kind of action: 1ſt, Pr in the 
plaintiff; and 2dly, a wrongful converfion by the defendant. 


As to the firſt, it is admitted ir? the preſent caſe, that the 
was in the plaintiffs, as on and from the 4th of De- 
cember, (which was before the ſeizure,) by relation. Iv 


This relation the ſtatutes concerning bankrupts intro» 
duced, to avoid frauds. They veſt in To aſſignees all the 
property that the bankrupt had at the time of what 1 may 
call the crime committed, (for the old ſtatutes conſider him 

| 2 80 


* 
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176. 2 2 criminal:) they make the ſale by the commiſſioners good 
A 250. , againſt all perſons who claim by, from, or under the bank- 
vorn, and rupt, after the act of bankruptcy, and againſt all execu- 
'another, Af- tions not ſerved and executed before the act of bankruptcy. 
Jon NS, Diſpoſitions by proceſs of law are put upon the ſame foot 
ankrupt, v. with diſpoſitions by the party: toe be valid, they muſt be 
CnriTTYand pleted before the act of bankruptcy. 4 | 


BLAcki- 8 
ron, She- ie e £ | 1 5 5 1 FO 

ifs of Lon. ill the making of 19 G. 2. c. 32. if the bankrupt had 
1 vbꝛona fide bought goods, or negotiated a bill of exchange; 


. and thereupon, or otherwiſe, in the courſe of trade, paid 
money to a fair creditor, after he himſelf had committed a 
| fecret act of bankruptcy: ſuch bona fide creditor was liable to 
refund the money to the aſſignees, after a commiſſion and 
aſſignment; and the payment, though really and bona fide 
made to the creditor, was avoided and defeated by the ſecret 

act of bankruptcy. | e 


This is remedied by that act, in caſe mo notice was had by 
the creditor, (prior to his receiving the debt,) “ That his 
« debtor was me a bankrupt, or was in inſolvent cir. 
c cumſtances.” N „ 15 


Therefore as to the ##/ point, it is moſt elear that the 
property was in the plaintiffs, as ON and from the 4th of De- 
cember, when the act of bankruptcy was committed, 


2dly, The only Queſtion then is, * Whether the defend- 
« ants are guilty of a wrongful converSoN ?“ TT 


That the converſion itſelf. was wrongful is manifeſt. _ 


The ſheriffs had no authority to 8RLL the goods of the 
Plaintiffe,, but of William Johns only 3 they egi to have de- 
ti theſe you to the plaintiffs the aſſignees. Upon the 
foundation of the legal right, the Chancellor, even in a ſum- 
mary way, would have ordered them to be delivered to the 
aſſignees. : | | 


It is admitted on the part of the defendants, that the in- 
nocent vendee of the goods ſo ſeized can have no title under 
the fale, but is liable to an actionz and that Godfrey the 

laintiff would have no title to the money ariſing from ſuch 
> = if he received it would be liable to an action to 


If the thing be clearly wrong, tlie only Queſtion that re- 
mains is „ Whether the defendants are excuſable, though the 
act of converſion be wrongful?” _ = 
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tracts and executions not completed before the act of bank- 7 y 
ruptcy, and veſt the property of the bankrupt in the aſſignees Coor za, ant 

| by — in order to àn equal diviſion of his eſtate among another, Aſ- 
his creditors, yet they do at make men ty r criminal ſignees of 

| by relation, who have —— e 8 . him, or wa = gy 

executed legal proceſs, not knowing vf an act of bankrupt- 8 

| Cy 3 that war ij neceſſary, and would have been unjuſt | CntirTr and 


| |  Buacki- 
2008 . 2 | 5 3 EE * . *. 3 3 s ron She - 
—_ The e of by;this action, for which da- zig of Lon- 


| converſion. 


| "The affgnment was made upon the 8r3 of Denzer; the 
ie not will the 28th of December ; the return not till the oc- 
tave of Saint Hilary, (which is the 20th of January. 


The ſheriff acts at his peril, and is anſwerable for any wf 
Weak: > infinite inconveniencies would ariſe if it were not ſo. 


At the rime of the ſale and return, it was mote nototious 
chat theſe goods belonged to the plaintiffs,” than it could 
; — have been in the caſe of any third perſon ; becauſe 

commiſſions of wine, or. ep the proceedings under them 
are public in the neighbourhood, and indeed all over the king» 
dom. | | 


This converſion is 20 days aſter the aſſignmend. 


The defendants have here made a direct faſſe return > they 
have returned “ That they took the prrExDAnT's goods, 
« We,” whereas they were (at the time of the return} 
notoriouſly the good of the A881GNEE8 when they were taken. 
They certainly might, and owght to have returned « Nul/a 
ST hor,” which was the truth for the goods taken, were 
eepond all manner of doubt the goods of the afignees, at the 

en the ſheriffs took them z and the bankrupt could have 
goods after the 47h of December, when he had committed 
nac of bankruptcy. They would have been juſtified by 
be truth of the fact, if they had made this return; for the 
eue neither had nor could have any goods of his eqn, 
jt chat time. It is arguing in a circle to ſay * That they 
* A = 2 _ _ wy they w_ obliged to 
« return Nulla bona.” * L * 
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The ſcixure is here out of the caſe} For the point of hir 
action turns upon the injurious CONVERSION. 
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\\CniTTyand « debt is Ae by a ſeinure in Jr fo fa. That being entire, 
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e Lon. | > a en by &. fo. Ul be fold y the repeentatin the 
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een are all of enn 
51 to retovet in this action. 


neee mlemen wh 
have argued this caſe on behalf of the —— 5 


e That they ſhall be fold, though the plaintif ales z and 
et the money ariſing by the ſale ſhall not be recovered back 

« by the detendant:” which is the caſe of Clerk v. Withers, 
2 4 gag. 2 £4, Raym. 1072. 8. C. and 6 Mod, 290 


« That a writ of ervar is no y · Muse 


eu That the ſale by the ſheriff (hull. not be avoided againſ 
dhe vendee, by a ſubſequent writ.of error and reverſal !” 
. op the third 0 in Matthew r oy in 8 


Anfver. All this is true, (and upon the plaineſt reaſon,) 
as between the plaintiff and defendant, parties to the Judgment 
in conſequence of which the execution iſſues ; but 15 * 
applicable to the caſe of a third perſon. | 


| None of theſe caſes authoriſe the foeriff to fl * ds of 
a THIRD pern and it is admitted that the — 4s not 

roteQed here; becauſe, at the time * the ny wh ſheriff 
bb no authority to ſell, | tk 


[He then went minutely through the 4 bert the 
grounds upon which the determinations proceeded, a 
/ againſt the parties to the judgment, who are * by it and 
— thing done i in conſequence of it.] 


But the ar argument from theſe p — 

_ caſe is this: ( Here the taking was lawful, and therefore the 

* ſheriff was: bound to complete the execution by a ſale,” 

_ Anſwer. The premiſſes are not true; and if exon 3 the 
concluſion would not follow. 


The taking was ne awful becauſe they » were then the 
perſon. 
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| Natutes binds the property : but men Who act innocently. a 


| the time, are not made criminals by relation ; and therefore 


| tion referred by the ſpecial verdict was upon the TAKIN 


| the court excuſe the 
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To ptove the taking Jawful, and that therefore che mie. 
riffs ſhall not be Hable to an action, were cited the caſes of 
Baylty v. Bunning, reported in 1 Zion 173, 174: 1 Siderf, 
252 and 2 Keble za, 33. C. ante a4, f, Lerkmere v. 

weed, in Ga, 1 Shower 12. and 3 Med. 236, 
924. L ante 5. 1 Ped | 

The fallacy of the argument from the N of theſe 

caſes, turns upon uling the word “ /awfi,” equivocally in 


0 


7 


To. /uppert the wh It is not lawful 1 but to ce the miſ- 
riff through unavoidable nord it is 
other words, the relation introduced by 


lawful. 


they are excuſable from being puniſhable by action or in- 


| dictment as treſpaſſers. What they did was innocent, and 


in that ſenſe lawful : but as a ground to aA a wrongful 


converſion by ſale, after a commiſſion publicly taken out 


| and an actual aſſignment made, it was ner lawful, _ 


In the cite of Both |, W the 886 6s oh: 
Bound by the tele, Tt bed reported in Levinz. The Gael. 
viz. © Whether the party was guilty in the rains?“ an: 

ailiff for his innocent executing his writ. 


The caſe of Philips v. Thompſon, in 3 Levinz 192. exprelly 


_— ys „ that this reſolution in the caſe of Bayley. and Bunting 
_ was oy in excue of the bail for executing the writ,” 


Siderfin, does not ſeem to know what the court was going 


upon; for the court tied it up to the rating ; whereas he 
does. not ſeem. to diſtinguiſh between the zrover and the tref- 
| paſt. LV. 1 Siderf. 272. | | 


| The caſe of Lecbmere v. Thorowgoed is beſt reported in t 
Show. 12. And this report (which is the only clear ſtate 


of it in any of the reports) puts it ſingly upon the making 


the officers, who had god authority and took the goods Jaw- 


Full, treſpaſers by RELATION. | 
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another, Aſ⸗ | 
. caſe,) agrees with Shower; and ſays that * the Court were 


. ACE 
nkrupt, v. 
CnirTy and 
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$8TON, She- 
riffs of Lon- 
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b comes too late.” No inception-of an execution can bar the 
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the determination in Bayley and Bunning,; and it might not be 


Court of Exchequer in the caſe of the King and Cotton. 
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 Comberbach, in giving the zuponunt of the Court, whick 
is the only a at s whole report, (for it is plain 
to me, that he did not underſtand the former report on 


TI 


the former day, which is the firſt part of his of the 


ee of opinion that a conſtruction ſhould not be made, to 
« make the officer a trepaſer by relation : for the taking was 
uc lawful, at the time.” But he muſt be miſtaken in the firſt 
part of this report: for Lord Ch. Juſt. Holt could never ſay 
ie That the property of the goods is veſted by the delivery 
te of the fier: facias;| and the extent for the King afterwards 
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Crown. This matter was lately very fully diſcuſſed in the 


As to the caſe of Cole v. Davies & aP, reported in 1 Ld. 
Naym. 724. That na action will lie againſt the n 
& who, after the bankruptcy, ſeizes and ſells the goods, 
« under a fieri Fray to him direQed;” (which is there ſaid, 
to be ruled by-Lord Ch. Juſt. Ho/t at Nif Prius, in Hil. 10 
Will. 3.) Theſe notes were taken in 10 W. 3. when 
Lord Raymond was young, as ſhort hints for his own uſe: 
but they are too incorrect and inaccurate, to be relied on 
as authorities. The note ſtates four general reſolutions upon 
evidence, in a trial at N/% Pris ; but does not ſtate the caſe 
or queſtion to which the reſolutions were applied: (though, 
by the particularity of the fourth reſolution, I conjecture 

to have been moſt immediately adapted to the caſe then 
in judgment.) The firſt reſolution is an obiter reference to 


at all material, to attend to the diſtinction between trover 
and treſpaſs. Beſides, the caſe there put is of a ſale by the 
ſheriff, before the commiſſion ; and the converſion might be as 
excuſable as the taking, becauſe he obeyed the writ : whereas 
here, the goods were me till AFTER both commiſſion and 
aſſignment. It is a looſe note of what was ſaid obiter : it 
manifeſtly refers to the caſe of Bayley and Bunning; but is no 
authority applicable to the preſent caſe. : | 


There are, in the courſe of trade, numberleſs acts of 
bankruptcy in fact committed, where no. commiſſion is ever 
taken out. Therefore it would be very hard, to make the 
ſheriff a TRES?AS8ER for TAKING the goods of a perſon who 
might privately and ſecretly have committed an act of bank- 
ruptcy, and perhaps many years before too, and on which [5 
no commiſſion might ever afterwards iſſue; and which the 5 
ſneriff could not poſſibly know. But none of theſe reaſons Tn 
hold, to juſtify the making a Ffal/e return, and ſelling the Wn 
goods, after a commiſſion and an aſſignment. = = 
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Arguments have been urged from inconvenience, if the 
ſhould be made liable z becauſe he is od/iged to ſell, 
| +] ee | | "$483 Pratt Coornn and 
But the ſheriff may take an indemnity from the Here. in another, * 
caſe there be a doubt concerning the property of the goods. fignees of 
Poſſibly, this Court might interfere, if the ſheriff was reaſon» Jouns, | 
| ably doubtful about the property: at leaſt, they would have nkrupt, v, 
given him time to make his return: or he might have put it on 3 1 

| a arties concerned in intereſt to * * their right, by filin > 1 
2 bil in cery againſt them, to oblige them to interplead, ride 41 
| in order to aſcertain to whom the property belonged. Or he on. 
| might oblige the aſlignees to prove the act of bankruptcy, and 5 


And notwithſtanding what has been urged. as to the har. 
ſhips that ſheriffs will be under, there can hardly a caſe exiſt _ _ 

| where there will be any hardſhip upon the ſheriff, where the | 
| taking and ſale, or even the ſale only, are SUBSEQUENT fo the. + 247 to! 
aſſignment ; but in the preſent caſe, the ſheriffa Inexp new of the © © 
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[bankruptcy before they fold the goods. 10 
1 There are much greater hardſhips upon hv third perſons ; 
concerned in pecuniary tranſactions with bankrupts; which 
WE hardſhips they are nevertheleſs left ſubject to, becauſe it was » 
neceſſary that they ſhould be ſo, in order to ſecure the end and ; 


intention of the acts relating to bankrupts; namely, the ſe- 
curing their effects for the equal ſatisfaQion of their cre-- 
ditors, „ 2 ee i ior tes] + 
| The commiſſion and aſſignment are both notorious. tranſ -.. 
actions; ſo that a ſheriff cannot well be hurt by being left 
liable to this action: whereas there would be danger, if it „ 

| were otherwiſe, of great colluſion being practiſed by ſheriff s,, 
on theſe occaſions ; which might be encouraged by a con- 

| trary reſolution, The ſeizure here is after the act of bank- 455 
ruptey committed, and therefore after the property by rela- 1 
tion is veſted in the aſſignees: but that was innocent and. em- eee 
cuſable, and the ſheriff ſhall not be Halle by relation, s a2 

| WRONG-doer. The giſt of this action is the wrongful conveR-= 

| 8ION by the ſale and falſe return, long after the commiſſion and 

| affignment, . SS T 5 9 wy ne OG 


Therefore, per. Cur, unanimouſly, The action is maintain. » 
able, in hig caſe, againſt the defendants ; and there muſt be 
Judgment for the plaintiffs. f 
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his life, and no 
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vided that be 


bf the teſtator, 
and live at his 
2 at 1 | 
c 3 
after hi his de- 
ceaſe, to ſuch 
ſon as he mall 
have lawfully 
begotten, tak» 
the name 
of Robinſon ; 
and for default 
of ſuch iſſue, 
then to W. R. 
in fee; is, up- 
on the true 
conſtruction of 
tzis will, an 
eſtate in tail 
male i in L. H. 
. (he and the 
| heirs of his 
body takin "E 
the name ofR.) 
by neceſſary 
implication, to 
effect uate the 
manifeſt gene · 
ral intent of 
the teſtator, 
notwithſtand- 
ing the expreſy 
eſtate deviſed 
to the ſaid L. 
H. for his life, 
and no longer, 
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This was 6 caſe our of Chapcery, on con, 


| \ rin his wi e one guinea, and his father-in-law a 
t; he deviſed as follows: —4 I bequeath arr. my real 


ce von, gentleman, for and duri ng the term of his natura life, 


«<- AND" NO LONGER}; provided 

4. tele that F N and lite at my. houſe of, Bi 2550 and 
ave, lawfully to 

cc. s begotten, taking the name of Robinſon : and for de- 

feu of vert ir, then I bequeath the fame to my couſin 

« [the defendant] — rector of bag 


-«  apd. his heirs. for ever.” | 


Nom: ſy will and dos Bat Bin — 
6. RN 2, roy Landewedneck] have liberty to p Sent whom 
4 5 10 any acaney thr ll app * 3 
ce-pretentations, during bus life; and in cafe anyof his children 
eenſhall take or be Jetted. for holy orders, then it is my deſire 
« thatincaſe of anyvacancy in either of my preſentations, that 
cc bonds of reſi e be a to 2 child or children, if 
6 the ne de Ren e e attain fuch orders: 
e fame * 5 Loſes 48 
& the prRPETUITY 86 2 pres ont, to the ſaid 
Lanctlr Hicks in e ſame uſer 


2 after W ae ane ies, f | 
his goods and chartels, tog apr his efta eat dellyon, to 
ark id Ebifman Willow alien, and Hae, Hint by CY 
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Mn his heir at law. 


: end took the name of Re- 


_ had two ſons; —_ 


Lancelot Hick 
binſon ; and; 4 "heh cles 
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ks elſt and ch pl if Sdn froth of From Torn gies orn after 
| and lived at the . work at ＋ 1 aa, bs on 
| George, was called name 0 ; DIED in 
| Mare _ uy ALE the liſe· time of the ſaid Lancelat 
Hicks, hi father, and'of the plaintiff, his younger brother. 


| . [Lancelot Hiabe, alias þ 5 died. in Jug 17481 leaving 
| the plaintiff Edmund Hicks,. alias Robinſon, his only sURvVIV- 
1 on, an infant; e * Hill 133 
een Ne ; 
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to be ſtated thus That Lancelot Hicks took the eſtate, and 
e and then had two ſons born; 
the « _ ſon died an infant, in his life-time. Then Lancelot 
died: on whoſe; death Millan R claims the 
| GED deviſe (t to the ſon.of the body of. Laricelet,” 
| being already, SATISFIED by the BIRTH-and DEATH of Agr 
| PRE . a4 the claimant ſuppoſes.” 4 
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a veſted in the plaintiff Edmund Robin i 
= * celet s ſecond ſon,) by virtue of the 


luis caſe was thrice ra 1ſt, in P. ee on > 
Mey 1753, by Mr. Pratt for theplaintif, and Mr. —.— n 
defendant; again, in P. ag G. a. on 14th May 1756, by 

Norton for the plaintiff, and Sir Antony Abdy wy e 144. 
ant; and laſtly, in M. 20 G. 2. on ad Mens 1756, by 
. and Me, Pore or the de. 


| For the plaintiff ( Edmund Sinks bis wha . 
teſtator certainly meant to give an eſtate- tail to r. Lancelot 
= Hicks and all his iſſue: and the inTENTION ſhall — where 
it may. Ow: 29. Coſtrt'sCaſe,' Cro. Fac. 448. King v. Rum- 
hall. Dot ex dimiſſ, Barnard v. Reaſon, - Tr. 28 G. 2. B. R. 
That 3 * ot — intended to be an, eſtate 
ral; but, at le is either an eſtate in fee, . hi 

in his sor, the plaintiff. e Tad 


eſtate muſt fir/f VEST, before the condition. cap be perionmed, | 


* a condition fubfequent ; as appears. by | Plowd. 23. 

Calthirſ v. Bei bins ar abies to-do with the 

Ve ging of the e Cafes in Ghancery in Lord Talbet's Time, 

166. Sir John Rebinſen v. Comyns. © No particular tech- 

* nical words pion precedent ot ſubſe- 
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as a word of purchaſe. 


= in the caſe of Trafford & Us" v. Sir Ralph 4 


| the teſtator's couſin William Robinſon in fee, is the im- 
0 — N 1 the condition aut, of the 


Lancelot Hicks himſelf for hir 1 5, « and NO longer :” and 


extended to the whole family of the Hickſer. 80 do the words 


et ende And it was holden by the Lord Chan- 


2, 2 Vern; 661. that is clauſe in a will, '* ing on 
40 him the name and arms of Fougfor,” was a condition fub- 
fequent, to defeat the eſtate; and Nor Pon} * 
they ſhould lay this condition out of the caſe.” 


And then the fim] ple limitation will ſand thus: it will be 
to 5 pres Hiths for life ; remainder to 8UCH so. as be ſhall 
have, lawfully, &'c. ; remainder (for default of uch ifſue) to 
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 Andthis is intended to be an eſtate ein Lone Hits. 


11 may be objecded, that this debe an Kate tail Na 
celet, becauſe here are no "words of limitation: for, that the 
word ſon is a word of purchaſe, not of limitation, even if it was 
in the plural; and that here « fon” is in the fngular num- 
ber, (“ and to ſuch $0N as he ſhall have, lawfully begotten;”) 
which, it may be urged, cannot be conſidered otherwiſe _ 


: 


Another objection may be raiſed, becouls it is [limited to 


therefore it may be urged that the court ere my an 
eſtate tail by implication, Ty to theſe n | 


© But iſt, the word « fon” muſt here be taken . 
of LIMITATION : becauſe otherwiſe it would not be agreeable 

to the teſtator's manifeſt intention, © that the iſue of ſuck ſon 
« ſhould have it afterwards, and that William Robinſon 
« ſhould: not take, zi// the iſſue of Lancelot ner ſhould be 
« © all of them extinct. een 


The ahange of name ſhews that the- Intention of te ester | 


« lawfully to be begotten which words pro ta 
2 So, e for default of Kb; 2 e ? 


The words will bear this conſtruftion. They are, « To 
« ſuch ſon-as he ſhall have, ws xp to be betonen 6 i. e. 
lawfully * from his body. 


. Sor” is here nomen col Lx VI. King v. Malling is 
in point: and ſo is Byfield's caſe, there cited (1 Ventr,"231- ) 
and many other caſes there Cited. 


4. that William Robinſon was not. W . 
Hicks ſhould be dead Without ANY i ue. 


2dly, 
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| -  2dly, AJ to the words" for life, and wo finger >" 
| words 4 and no fonger” had not been added. 1 Ld. 
303. Luddington y. Lime. 1 Peere Mt. 605. B Z 
v. Hewer Bgely. "9 Co. 127: 6: Swiday's cal. 
And yet they have really no force at all in them, beyond 
| the former words: they are certainly tautologous, and have 
no additional effect. An eſtate for life was given by the 
former words: and ſuch an eſtate can laſt no longer than 
nnn Ke af oe a 
| In Archer's caſe, 1 Rep. 66. B. it was ruled to be an eſtate 
for life in Robert Archer ; becauſe it was an expreſs eſtate 
for life, deviſed to him. But tautology does not make it 
| MORE expreſs, | 1 e 
1 Ro. Abr. 837. is in point, contrary to what my Lord 
ch. J. Hale is reported in 1 Ventrit 231. in the caſe of King 
== v. Me/ling, to have ſaid. He there cites from Ralle 839. (as 
chat report ſays) the caſe of a deviſe © to the teſtator's eldeſt 
ſon for life, & non aliter ;” (for ſo, ſays he, were the 
words, though not printed in the book ;) * and after his 
ec deceaſe, to the ſons of his body.” This, ſays my Ld. Ch. 
J. Hale, was but an eſtate for life, by reaſon of the words 
„ NON ALTE | 
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* 


But the true reaſon of the determination of that caſe in 
F Rolle's Abridgment, appears from what Levinz ſays in his 
own argument of King v. Melling. [V. 2 Leu. 58, 59.4 
For Foo ave 

4 life,” had cited that caſe from Rolle as an authority on his 
ſide. Levinaz, contra, argued that Bernard took an eſtate 
tail. And in anſwering the caſes cited againſt him, he ſays, 


tec intent was, that the father ſhould be only tenant for life, 
5 the eſtate tail to the ſon: for that the clauſe to reſtrain alien» 
sc ation is added as to the eſtate of the /n. So that if 


ee And as to the caſe 1 Rol. it there appeared, the deviſor's 


Note; this 
caſe is cited 
in 1 Ventr. 
231. as from 
Rolle 839. 
but that is a 
miſtake of 
the page ; for 
it is really in 
1 Ro. Abr. ti- 
tle Eſtate, 
letter P. page 


837. pl. 13. 


, who argued ©« that Bernard took only for 


this was not a miſtake: of the reporter, it is, at the moſt, 


WT but an extrajudicial opinion of a ſingle judge, and not the 
point of the caſe then under conſideration. Therefore that 


determined: it muſt have been a regard to the intintion of 
the teſtator; and the particular words muſt have been oon- 
"ſidered as a'bey to that intention. And the ſame obſervation 
will hold with regard to the caſes of Laddington v. Kime, 
| Backhouſe v. 4 ells, Lomax v. Homeden, P lunket V. Holmes, 
and Shaw v. Weigb; and will ferve to reconcile them. 

The true rule is, that where the ifſue cannot take an 
eſtate tail, without taking it through the father, the Saber” 


could not be the principle of law upon which that caſe was 


*. 
* 


— eſtate/tail-4; otherwiſe, 
Where the, eſt iven: 2 5 


E 66. Wher eſtate is g 
— T- ay. 11 Re. Ale. 189. 


— allet v. Well, in Equity dg ffs as oh 29: fn 


2 11 Ann. B. R. « bre to 7 Bir 7 | ONT, 


: Lua, 1550 8. 85 
; 5 Li v. . Baldwin is is in / Sa 
to have n certified to a life ut 


to 5 7D 825 8 
as 0 y 7 
. s ul. N * 015 


u However, the 1 of that determination | _ 
$1 ap fs the teſtator's nincipl of which was « « ot Sr. 
a che children of ee e, 


. 8 Kime, 1 432 n ö 
mn eſtate rad eng: Ko Ah ils deu 2 5 
ns 21 inn own. the Jem rolling 3h the fr eſtar 

, | 6am ave for:like. b c e tr eohn0 


zu v. Weigh, Þ. 1 C. a. l. K. e 
sdqnd determined to be · an eſtate tail (See: Modern Cqſet in Lau 
5 and Equity 252, 38. Fitz-Gibboris 7. and Parliament 210 of 

| ih and . 59. o i age 


He the cireumſtanoes a8 n plainly 
: means; nov merely an eſtate” | le to Dances Hial/ ; but 
he ah means to give an eftate tail 10 ther Hicks: FAMILY. 
Therefore let the intention of a life-eftate be never ſo ſtrong, 
yet the Court will conſtrue his plain e 
the bengfs of e ralf, to een 


gecond point. 2dly, But 11 it r nr Fra « 0 or 
| be conſider a9 x word of E. Bei? chſe que 
will ariſe: 1ſt; 3 Wi r 
rn 3dly, War: ESTATE } (atini% | 


mh The preſent waße cen. es 
though dead - cortais, by: che event; 1 
Gould take, TE from | e 
take. 


: 


adiy, But fappoling + it to hs A contigs eee be 
the _ uncertainty was removed within ſufficient time. 


"The limit auon- eres confine it. to 3 the 
* 2 a 


ben fo 


| 2dly, Rb ex ha 
Eulen; which alone e the W 

Fog D of. water v. Duke of. Bolton. 1 Salk, 
23 . | 


ac 3377 349- 2 5 
by, Beckwith, ates by Ji. Fer ne his Caſes. in 
Equity, Pt. 157 


e en 
go to his heir at law, | | 


_— The teſtator plainly meant it to be a fee he would never 
oblige the deviſee to part with his family w_ and take * 
„„, only for an eſtate for N. | 
= Then he gives the perpetui perponit of all prfertations in th 
rc manner as he had given His eſtate : which muſt mean 
rsa rurrr in both; and conſequently, proves, him We 
„ a FEE in the land, g 


hs outs r * 8 bl ae 1 4 83 8 - 5 
's n n 2 = 4-0 ka 
GL . —_— = 7 


1 #5 
* 


William Robinſon was Never to take, but on L. Hick/'s 
© dying WITHOUT 188UE.” However, if this was not a de- 
yviſe 55 a fee, it muſt then be an eſtate tail. 1 Vente. 22 


o 232. King v. Mellin 7h 307. Pl. 15. 1 Aue. 
53 · No. 110. 8. C. "Bendbe 0. Pl. 124. S. C. 


But it is at leaſt an "RR life ; otherwiſe, 
of the will muſt be _ 2 : a this por. 


Th counſel for the defendant William Rubinſe mate. 


And the limitatton over proves the flake vis... That. 


=_ 1 Term 30 Gee 2 422 
are 2 te Hartge gt wor he eh 7 — | 
4 : it ve - 3: F 


I 1 eſtions — Firſt, What eſtate is deviſed to -Lancelat for the 4. 
* 6 e father of the plaintiff; viz, Whey for Ae, fendant. 


in tail? 


| Secon If for then whether the boatin 
wainder! dy, veſt Fn the birth of a ſon, during 51 of 
eneelht Hicks the father; (which, if it be ſo, has been 
aid by the birth of George Hicks the ſon ;) or whether it 
veſted ox he DbRATR of- the. father, in his THEN. ac 
| (which-zhep eldeſt ſon is the now plaintiff, ), 


They laid out of the cafe oil 


0? 


| the father; conceding they were conditions 
7 the char un "at pron, ate 
2 


% 
£ 7 
0 wv 


1ſt, The words. of e 8 o ithe oftaca. of 


- 7 
2 | 
—— 


— 
— 


Wenn 


\/2ly; The e, taking the name: for they allowed that 


| the conſtructien of the words, ar to the fon, mult be the 
: - ſame as of thoſe relating to the father. . | 


But they conſidered as material— 


iſt, Whether Ss RRC We 
24 or in zail? Which * ſubdivided into 1 * 


N Firſt, "6 Whether the Court can 12 an Ws dail 
<« by IMPLICATION, at all, in this caſe ; this being an Ex- 
« press eſtate for life, and even ene 2 e. 


. tive words "uf 4 


* Secondly, © Whether the Court cn it an eſtate tail 
« by implication, upon EITHER of the, + expreſſions ; viz. After 
ac his deceaſe, to ſuch sox as he s or, © * for 
default of ſuch iſſue? 


Firſt-— In the caſe of King v. Melling, Lord Ch. Juſt. 
Hale was the firſt great Judge who put the caſes together 
to raiſe an eſtate tail by implication. ,But ſucceeding 7 —.— 
differed from him: and in the caſe of Loddington v. a 
in 1 Ld. Raym. 1 8 Mr. Juſt. Powell argued againſt, Lord 
Hales o os ; wal uſt, "OY: agreccing with Lord. Ch. 


Juſt. Ha 


In 1 Peere 2 bo: Blackborn v. . Edgeh, oe 
contra, Lord Chancellor Parker explodes that opinion, 
« That words of implication ſhould not. turn an expreſs 
4 eſtate for life into an eſtate tail?“ and ſays “ That a de- 

« viſe to A. for life; and after his * without iſſue; 
« then to B. will give an eſtate tail to A. Ye this 
conſtruction would be directiy contrary to the W of 
the teſtator. 


But the pre reſent caſe is ; within Lord Ch, jut. E Hales diſ- 
tinctions. He ſays that Nen aliter” is ſufficient to make 
it an eſtate for life only ; vis. where the deviſe i is, « to A. 

00 for life, & non aliter. 1 Ventr. 231. 


In Back hne v. Welle, Forteſcue differs from Lord | Raymond 
in the account of itz and lays ſtreſs upon the word © only,” 
as being explanatory and reſtrictive in à doubtful cafe. 
[See\Backhouſe v. Wells reported by Lucas, fo. 181. and For. 
reſcue 18 1. and eited in 5 Ld. Raym. 1439, 40.] And 
in Bag ſhaw v. Spencer, Lord Chancellor ſaid it was deter- 


mined upon the word "OE" in that 1321 of Becks | 
| "ny 


houſe v. Wells. 
19 


Fr FY 


© kl. 


Juſt. Trevor. reaſons againſt Lord Ch. Juſt. Yi 80 alſo. #756. 

does Mr. Juſt. Powell, in the ſame caſe, fo. 57. And ſurely Ronzuwsom 

nothing can be ſtronger than expreſs words, with NEGATIVE v. 

ones ADDED to: them. And they ſhall not be rejected; ac- RonixsOH. 
| cording to 2 Bulftr. 176.. Mirrill Ve Nicholls ; and 2 Peere 

Vm. 282. Barker v. Giles. Plowden 523. a : 


"ir he ee 
the Court of Chancery hel ere truſts to be rebutted 
by negative words. | | „ y 


Fi" 


 Goodtitle ex dimiſſ. Croſs v. Padbald, Mich. 19 G. 2. C. B. 
was a deviſe to the teftator's eldeſt ſon, onLY for liſa, and 
in the caſe of failure iſue, c. it ſhall. deſcend and come 
to his (the teftator's) male children, & c. And they held 
this to be an eſtate for LIFE ONLY ; becauſe, being expreſſed 
to be given for life only, with negative words, it could not 
be enlarged by implication : and Lord Hole's opinion, in the 
caſe of King v. Melling, and the determination in Backhouſe 
v. Wells, were there relied on by the Court of Common Pleas. 


2d Subdiviſion of the firſt point, vis. Whether the Court 
can raiſe an eſtate tail by implication, i upon either of theſe ex- 
preſſions, viz. After his deceaſe, to ſuch % as he ſhall 
* have,” or, * and for default of /uch ifſue ?” 


And they argued that they could not. For, 


Firſt, the word ©« fon” muſt be taken as a word of 
PURCHASE : „and from and after his deceaſe, to ſuch yen 
e as he ſhall have, lawfully to be begotten.” “ Soy” is 
here a word of purchaſe ; whether it be taken ſingularly 
or collectively. 2 | 


If ons fon ONLY be meant, then the words © for default 
« of ſuch iſſue,” refer ro sven ſon, taking an eſtate for life. 
And the word © fon is ſingular ; not collective, here. He 
might have uſed, the terms © heir,” © heir male,” Qs. 
1 Ventr. 230. Burleys caſe, there cited; where the remain- 
der is limited to next heir male. Miller v. Segrave, 
M. 10 G. 1. B. R. cited in Robinſon's Treatiſe of Gavelkind, 
96. The remainder was © to the next heir male? (which 
caſe was cited to ſhew the conſtruction of the word © heir, 
in the ſingular number.) 1 


In Trellep v. Trollep in C. B. Cv. Robinſon on Gavelkind 852 | 

Eyre argued againſt the opinion of Lord Coke in the cafe of 

Clerk v. Day, Moe 593. (the beſt report of that caſe.) 
| | | 7 


noten 


Rebinien: | 


cited 2 Pur. ZI. Bercher v. Durlthit, billy is 
e Epi 3 and x 


the preſent. 


A Branch of tis e fab, c. As ts hk 


Word e fue.” 


This word, taken technicalh, is. Idee a word of 3 
2 v. Mel , was the firſt caſe where it wa holder to 


operate as a word of limitation in a WILL. 


The word © children” is leſs operative than the word 


t iſue. Each of theſe 3 a 3 collectiuum : . 10 45 
is defegnatio perſone ; unleſs IWR t. 1 Ro, 
Abr. 837. letter P. pl. 12, Ie 


BY, to Byfeld's oh, er only in 10 Uh: Juſt. 
ment in 1 J. 231- and in no other book— 


- 24 comes the neareſt to * —— caſe, of any other cited 


Un thee part of the pilaintif? The word ©. fo” was there 
holden o be nomen 9 But there was no EXPRESS 
deviſe to the ſon: it is a deviſe to 4. : k and if he dies, not 
ec Having a fon, then to remain, c.“ Whereas here the 
words are, * to ſuch ſon as he ſhall have lawfully iſſuing 

« from his body.” ; 


But if © ſon” be taken as a word of de- b k aſked 
WHAT ſon is meant? and what gftate ? 


| Atiftver. It can mean bur one ſon : the ſons of Lancet 
Hicks could not all take as tenant in tail, or as joint-tenants. 
In the cafe of Loddingron v. Kime, 1 2 Raym. 206, Lord 
Ch. Juſt. Trey is very expreſs on this head, * that if it had 
4 been the word /on, it had been without e 5 


2 8275. 35 5. La Loves caſe, [Cre. Eke. 40. 8. C. 
C.] and Moore 371. S. C. cited, is very ſtrong 


5 
do the l effect. Deviſe to A. and to his eldeft iſſue male 
de corpore ſip exeunti 5 (or * ſeniori exitui_maſculo ſus, ac- 
' cording to Moore :) tis only an eſtate for r life in h rerfiainder 


do his 000 ſon, Cc. for life. 


In Cane in 8 part of this roy þ preſent) caſe, on 
this very will, 17th April 1733, Sir Foſeph Fekyll held Lance- 
bot Hicks to be entitled to an cBate for life 3. remainder to his 
eldeſt (and but one) ſon, for life ; remainder to William Robin- 
fon, the deviſee over. This cauſe was between the widow of 


the aner, and Lancelot the firſt deviſee. And the deeds 
were 


* 


2 . " | 47 
Michaelmas Term 30 Geo. 4. 


— a Court : whereas they muſt Rave been deli- 
— —— if he had bern tenant in tail. In 1734, 
Toa Cater, om a'ircheating, was of the ſume opinion. 


And we cite it bor dheir opinions only: wy not ir that 
the preſent plaintiff is bound by this deoree. 


Then if om fon andy could ttc FORTY 
'chat the wonſs „ aur] necks vghog 
* 60TH . e ee 1 


- And as to the eſtate, i is only ale for fe, in tha 
"ane fon: wo rn an rg pines rg 


As to the toni Son ee dere a md the 
obligation to take the name of the teſtator. —'The advowſons 
are given for the benefit of any of Lancet children that 
ſhould go into orders: and then the teſtator gives the perpe- 
ruity of them to Lam Hicks for bis life and — on 
to ſuch ſon as he ſhall have, — iffuing from luis body. 
Now it can never be ſappoſed that the teſtator meant to give 
Lancelot à fee in the land, #*#ayſe he gives him the perpe- 
tuity of che wings. And the later deviſe ſhall be conſtrued 


by and agreeable to the conſequently, neither did 
Re * 


the perpetuity ef the livings. 


As to taking the name—no caſe has been ame on 
ne. n the 
name of Robinſon legt 
him « for iſe and | 


By Mir. Shopheard of Combridgehire's will the name bf 
r Bea ern Ne Rene The eaſe of 
v. Beckwith, reported in Mr. Forre 7, PA. 157. 
was a deviſe to teſtator's mother for li mg on No 
his nephew The. Dodſon, Ir he will take "His name of 


with ; if not, only 20 J. Lord Talbot thought that alone to 


be too flight a FE 6 rer be 
< a fee to The. Dodſon. 75 


* order to make it an eftate tail, thi copia voghit 40 
be /uch as will put it BEYOND all poſſibilit of doubt: accord- 
ing to the caſes of Langley v. Baldwin, _ Weigh, and 


Bamfield v. Popham. 


The caſe of Coulſon v. Gele- 2 Ber. YR was by 

cls nd; of A not by givi on 4 the father an eſtate 

8 * thoſe chat haye been 
2 | 3 


The 


188. 


— 
v. 0 
Nonix ot. 3 


5. 


1756. 
—— 


 Ropinson 
v. 
Ronrnson. 
Second Queſ- 
tion (made 


dy the defend - 


ant's coun- 
ſel.) 


Hlialt had uo ſon; nay, nor even at the time of the te/ta- 


Reply, 


ders. Chancery Caſet 3. nen D ok 


tc relate to the time of the zeffator's DEATH , but to the 


vnxs TED by the BIRTH of a 


and ceaſed with him on his death; and then went over to 


 Canc. A ſon was born and died in the 


( TOI Tn as Eee” * 1 4 * J , TE 
* 
” - 
- ; . 8 
if * 
9 „ 
4 


3 ges it © Wen rage ll el 


1 „ 
apon. the Ab of & fon, during the life of Lancelot Hicks; 
or not till n N 


or - after the 
father?) . ant ante, p. 43] 


n After the deceaſe of Laute Hicks,” * Es are 


the words of the will. Which can fi it no longer than 
till the birth of his rinsr /on for eee 
AYRES CUE] dee | 


Tt muſt veſt either before the immediate 2 . or 
en inflante that it does ceaſe. Hutton 119. Napper v. * 


8 11. proves ado wwe 
time of MAKING the will.” And at that time Loncele 


tert death. A contingent remainder muſt take effect, as 
ſoon as any perſon is born, who comes within the — 


tion: it can remain no longer contingent. Therefore it here 
fon on ; and was THEN and THEREBY 


SATISFIED : the eſtate for life veſted in him on his birth ; 
the defendant William a the deviſee over. 


Wia e e le barn den 00 che making 
the will, r. of the teſtator; and have died be- 
fore the teſtator. Thru . Peak & al, 1 Strange 12. 
And ſo in the caſe of v. Holmden, 2 1 


teſtator. But here the teſtator died 6; either of Lantelct 
Hickr's ſons was born. Here the elder brother (Oe) 
tf the firſt who could take after the death of 

tor. | 


And as to the intention of the teſtator—It is out of ch 
preſent caſe : for the 1nTENTION of the ＋ CANNOT be 
purſued by any en _ this will, without ſtraining 


Therefore the SlaintiF can take nothing by it. 


The phintif's counſel lied, that the word « ſon” is 
here a word of limitation. uy | Fa 


fone wards dee words: if archaſe ; und may, by ar- 
cumſtances, be turned into — of limitation: others — 
* 


[ 


as Term 30 Geo. 2. 


primi — was circumflances, 
e ins words of purchaſe. he Coed, «ſons chil- 
« dren, iſſue, and heir,” in e will, where no ſon, is in 
being at the time of the deviſe; are nomina 

ſufficient (in a will) to create an eſtate of inheritance. / 


Now here ang ſuch circumſtances as ſhall determine 
the word * fo” . rt end of 
limitation. N 1 


The caſe of Lyle v. by rey is_not law: Lord 


Ch. Juſtice Hale ſays, 5 it is too rank.“ L Ventr, n 


They 2 vel) to de, 6g . Trallp ; 2s the 
words ſtand fingly there: but alledged the rule to bez 
« That the INTENTION of the teſtator ſhall fix the comſtruc- 
« tion of ſuch words, as May be e N 0 


Ku of limitation or of purchaſe,” » * 


. 
what hinders this from being an fate tail ? and they in- 
ſiſted that this was ſo. And they ſaid that though here 
was a neceſſary implication, thy needed not to rely 


1756. 
in Robinson 


V. N 
Rosso. 


| fingly on its being an eſtate tail by 1MPLICaT1ON : for here 


is even an EXPRESS effate tail deviſed. 


In the caſe of Shaw v. Weigh, the intention was plain: : 


but the apparent intention * to give an fate tail to the iſſue, 


over-ruled it. And this is the laſt caſe in point of time. 


In the caſe of Backhouſe v. Wells, it is not agreed wobich 
of the two expreſſions the Court went upon, viz. © without 
6 ee, of waſte z” or, «& for his natural life only.” 


| Therefore they coneluded that the plaintiff is med to 
an eſtate tail, in the preſent 8 


. 2dly, The ſon muſt be ſuch a ſon as could tale. 1 


They ſaid, they never contended that the ſons ſhould take 
as joint-tenants, or tenants in common: they were to 
take in /; receſſion. 


The word « for may be here enlarged into ax fee. Ps 
does not at all appear that the teſtator meant Lancelot s eldeſt 
ſon, and his elde ft ſon only: on the contrary, his intention 
appears to be the 188UE 111 of Lancelot, e 


And the caſes cited by the other fide do not prove their 


point. For in 2 Leon. 35. Leonard Levelace s caſe, the 
Vol. I. E word 


50. 
— 
Leer. 


| ds, 


= ” 


_ remainder, that the Court will keep open till there is a neceſ- 
for there is no need that the remainder ſhould veſt,) Tit. 


took firſt: a poſthumous fon certainly could N -- 


veſted co * that the particular eſtate determined. 


and 1734, of this point, upon this ſame will, 
Fa and Lord Chancellor Talbot ; the widow of 


| to eſtabliſh her jointure : and there was indeed a eroſs- cauſe. 


| contingent remainder veſts. 


both the former and the latter words are to be taken zogether, 


+ << " » 2. 
30 U e =. 73 


word bh digt* was expreſely added to the words « 
(the deviſe being “ to the father, and to 1 _ 
ic male?) ſo that it was the ſame. as * eldeſt” n: and it 
better anſwered the teſtator's purpoſe * the pu R of 
this deviſee ſhould take as purchaſers, } 36% 


As to the determination ſaid to have been made in 1733 
Sir 55 


teftator there claimed paramount the will; ſhe brought a bill 


But nen cinflat, what Lancelot claimed, nor does it appear 
how it was defended. However, it is plain that the preſent 
Lord Chancellor does not reſt: ſatisfied with theſe opinions; 
becauſe he has ſent it hither for the opinion of this urt. 


The ods; 
exclude ALL 


ee ſuch ſon” uſt let i in'all W a cannot 
BUT the eldeſt. It was a contingent 


to determine it. And there is no need to determine it, 


ae) = eee ee EIN pally 
es inflante. a 


In Hutton 119. and in c Caſes 33. it at an eldeft 
ſon : whereas here it is not neceflarily an originally 7 ſon j 
but may be any other ſon, who BECOMES of 25 


1 x 


ALL the ſons of Lancelot could not 15 uk} the father 


As to the contingent remainder veſting—it is ee if if it 


And as to the deviſe of the perpetuity of the {tous 
the latter deviſe is not to be conſtrued by the former : but 


and a reaſonable conſtruction made upon them, . 
to the general intention of the teſtator. | 


Upon the EL this is an eſtate eicher in fe. or rin tail ; 
or at loweſt, fer * 1 


The ie or Hrs Covnx, on the iſt. of December 
1756, unanimouſly CERTIFIED to the Court of Chan- 
cery, in the words following : | 


ee We are of opinion, that upon the true conſtruction of 
ct the ſaid will of the teſtator George Robinſon, the ſaid Lan- 


4 | celet Hicks muſt, by necefary implication, to gffettuate | the 


mani 


Michaelmas Term 3e Geo. a. . 
« manifeſt: intent of the ſaid teſtator, be conſtrued to 1776. 

e tail male, he and the heirs of his body . mY 
er taking, the name of Robinſon ; NOTWITHSTANDING he Roningon 
« EXPRESS eſtate deviſed to the ſaid Lancelot Hicks e for his wv 


* 


'« LIE and NO LONGER.” : [\Rog1n80N»-+ 


Note, The courſe has always been for the Judges not to 


4 ive any reaſons in Court upon a caſe ſent out of Chan- 
0 — — their opinion. But the above certificate ſeems 


= | carefully penned, to mark the grounds upon which it 
WM was founded. | „ 
3 The eſtate tail is ſaid to veſt in Lancelot Hicks the father. 


The manifeſt intent of the teſtator expreſſed by his will, 
"i was, that the eftate ſhould net go over to his heir at 
law, till failure of iſſue male of Lancelot Hicks. 


Ihe difficulty was, how to mould an eſtate agreeable to the 
rules of law, to effectuate the teſtator's intent; and 
to conſtrue his ſenſe and meaning into ap? words 


Tr the father could have taken an eſtate for life, and the 
ſons ſucceſſively an eſtate in tail male, the whole inten- 
tion of the teſtator would have been better anſwered : 
for, by ſuch conſtruction, a the words in the will 
would have received their natural ſenſe and meaning, 
without rejecting any words; and none ſhould be re- 
jected, wnleſs to teſtator's intent cannot be otherwiſe. 

_ attained, But THAT could not be by law. An eſtate 
to the heirs male of the body of Lancelot Hicks is im- 
re though an eſtate for life only is given to him; 

cauſe the teſtator's heir was not to take 10 failure of 
ſuch heirs male. But by law the teſtator could by no 
words have made the father tenant for life, and the 
heirs male of his body purchaſers. r 


If he had deviſed © to the father for life, remainder to 
&« the ſon for life, remainder to the heirs male of the 
% body of the father z” or * to the father for life, re- 
c mainder to the ſon, and the heirs male of the bod 
<« of the father; in either of theſe caſes, the father m 
have taken an eſtate in fail male. The caſe put in Lit. 
SeF. 30. and the determination mentioned in Lord 

Cooles comment upon that ſection, (in pa. 26. b.) on 
the gift to Roberge and to the heirs of John de Mane : 
5 deville, her late huſband, on her body begotten,” are 
no exception to this rule : for, in both caſes, the father 
. creating the entail + 1 
| » i 


ty Ege ane nn, 'by nebbliaty' Wiplication, eb | 

nate'the manifeſt geneval intent of the teſtator, be 
. conſtrued to take an eſtate in tail male; NoTwrrTH- 
e TAD the expreſs eſtate Nevited © to him, 1 


- Thoſe words: tas intended: to expreſs the governing pln 

in this caſe; to have been the- manifeſt. main intent of the 

-+-teftator, collected from 3 — of rn hr <a 

3. 246 ther? without 1 authority of Backhowſe v. 

„„ Walls, and other 3 which have 214 ſtreſs = 
our the words &« only,” < not otherawiſe,” or like expreſſions, 
aſter an eſtate for life together with other clauſes and 
cCircumſtances in favour of the manifeſt. intent of a 
teſtator, to make the iſſue or heir take as a yer 


* x 


deſigned by a perſonal deſcription. 
This certificate was enen in ann Th and b decree 
made accordingly... 0 Me | 


oy avyxat. to the Houſe 1 Lords fk that N the 
opinion of all the Judges was aſked. It was delivered by 
1 Lord Ch. Baron Parker, with the reaſons at large: and they 


unanimouſly agreed with the above wangen, en above 
grounds ſuggeſted thereby. _ 5 


. yo the decree was affirmed wy the Lords on the 
Pet mes 173% 


- 7 ³˙ . n 


= REGULA GENERALS. 
ts Court declared a new order concerni cial cauſes 
1 2 1 the paper: which was in e hos 
2756. +,./, ſhould come on to be argued, in the /ame order that 
All cauſes they were entered; 3 and that they ſhould continue to 
— 59 = ſtand in the paper in the fame order, till they ſhould 
the ſpecial pa- be argued, (without being entered anew :) and that no 
per, to come . cauſe ſhould be put off, without a ſpecial application to 


on in the ſame the Court, upon ſome ſufficient ground, before the 
rw 3 day upon which it ſtood in the paper for argument. 
entered, and ſo continue to ſtand till e and none to 2 _ without 


previous application to 2 Court, 


r Nere, 


General rule « It may not bein UE A eee role for intitling 
for intitling all caſes arifing upon oxDERSG OF REMOVAL : the want of 
| = — pc". knowing, or the want of attending to which general rule, 
moves. has been the occaſion of infinite confuſion in tabling and 

| «ing caſes of | this ſort. > "If 


Michaelmas Term 30 Geo. % $3 3 
Ihe conſtant method of entering them in the rule-book, is 17 56. | 
to name the King as proſecutor and the pariſh 4% charged go nn, 

| as defendants. For inſtance—Two juſtices remove a pauper 44 
from A. to B. And B. appeals to the ſeſſions. ' If the fe © 
| fions confirm the order, and BB. brings the certiorari, tie 
rule thereupon is intitled “ Rex verſus Inhabitantes de B. % re 
but if the ſeſſions diſcharge the original order, and conſe- 
quently A. remains charged with the pauper, and brings A cer- 
tiorari to remove the orders, then the rule bears for its title, 
« Rex verſus Inhabitantes de A.” Sg 
| ———— xx De” 


Rex beg Inhab. de Aythrop'Rooding: =» Monday, «gt 


[Mr. Juſtice Vilmot was abſent ; fitting in Chancery as one : 
of the commiſſioners of the great ſeal.]) "it 


See this caſe abridged, in the Table; and at large in the 
quarto edition of my SETTLEMENT Cass, No: 131. 
Pa 412, 5 To TL 


: 


| _ ' 


* * 
o 

* 

* 
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147566. e ee e e e eee 

—— 3 CV 1 55 
Monday, t Farewell Eſq; ver/. Chaffey and others. 


Novem 

Though the THIS cauſe was tried 9 the weſtern circuit, the laſt 
verdict be a- , = ſummer aſſizes, before Mr. Serjeant Willes ; who certi- 
— 8 fied © that the weight of the evidence was againſt the verdict. 
rule of law, yet But a new trial was denied, upon the nature of the action 
a new trial the value of the matter in diſpute, and other Slade? of | 

I m/ ̃ͤ¾ (f et way was 

| ted merely F wits, Hero 1 , e 
— . — Lord Mangfeld ſaid, a NEw. TRIAL ought to be gone, to 
upon every attain REAL figſtice; but not to gratify litigious paſſions; . upon 
point of ſum- every point of ſummum jus: and cited Smith v. Bramfton, and 
1 Smith v. Frampton in 2 Salk. 644; and an anonymous caſe 
den or after there alſo mentioned, of P. 8 V. 3. B. R. and likewiſe 
unconſcionable Smith v. Page, M. 8 V. 3. B. R. ibidem ; alſo Deeri v. the 
defencess Dutcheſs of Magazine, H. 8 V. z. B. R. 2 Salk. 646. and 
+ V- ante, Pa- Sparks v. Spicer, H. 10 V. 3. B. R. in the ſame hook, po. 
Tor v. Hull ©48- To which may be added, what is ſaid by the Court, 
8. 5 os; in the caſe of Dunkly v. Wade, | of 5 Ann. 2 Sall. 653. 

» 664. Dr. | Ma | | 10 
Burn 2 * In theſe caſes the verdifts were againſt evidence and the 
1758. 8. P. ſtrict rule of law, or obtained through ſurprize: but the 
at Court would not give a ſecond chance of ſucceſs to a hard 


action, or an unconſcotonable defence. 


. 


- 


Therefore the Couxr, upon the /ame principles, refuſed to 
grant a new trial in the preſent caſe, and diſcharged the rule 
to ſhew cauſe why there ſhould not be one. 85 


( 


Rex ver/. Joſeph Smith, 


Recognizance A N indictment for a nuiſance had been removed, by cer- 
ys gre tiorari, from the quarter ſeſſions in Devonſhire, into this 
quarter ſeſſions court, by the defendant : which inditment was afterwards 
upon 6 W.and tried, and the defendant was found guilty. He then moved 

. Cc, 11. . a, in arreſt of judgment: but his objections were over-ruled. 
þ Frome be- After which the proſecutor moved for his coſts ; and obtain- 
fore payment ed a rule to ſhew cauſe. And now Mr. Serjeant Hewitt, on 
of cofts to pro- behalf of the defendant, ſhewed cauſe Why the proſecutor 
| fecutor after «© ſhould not have his cos; before the recognizance ſhould 
— ena if « be diſcharged; and why it ſhould not be referred to me 

proved by .. ſuch coſts.” T | | 
affidavit io have to tax ſuch Colts. | 
been a civil of- | | | | 
ficer, &c. tho His cauſe was this, That no name of any perſon, as being 
his name be not either the party grieved or injured, or a public civil Meer, is 
indorſed as Se 2 5 
ſuch upon the INDORSED upon the indictment, according to the * 
ent. ; | | 


* 


a a A - 
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of g, s N. & M.c. 11. 52 & 3; And he argued that without 1766. 
a no coſts were payable to the proſeeutors. 75 d 
T Loo eo ot 


Mr. Huſſey contra, for the proſecutor, acknowledged that ggynSurru. - 
there was no name indorſed ; but at the ſame time inſiſted 
that an INDORSEMENT of the name of the proſecutor, as be- 
ing the party grieved or injured, or a civil officer, is nur ar all 
neceſſary, in order to the Court's giving him coſts ; though 
the 2d ſection does indeed direct the recognizance to be cer- 
tified into this Court, with the certiorari and indictment, 
and the name of the proſecutor (if he be' the party grieved or 
injured) or ſome public officer to be indorſed on the back of 
the indictment, uy e 


He ſaid he had an Arripavrr 4 That the proſecutor was 
CC à civil officer, c.“ and the words of the 3d ſection of the 
act are, * that zf he BR ſo, the recognizance ſhall not be dif. . 
c charged, till the coſts ſhall be paid.” But the act does not 
ſay “ That the proſecutor ſhall nat have his coſts, wnleſ7 his 
« name be INDORSED.” 15 0 5 05 


Lord MANSFIELD ; It is enough if it be pRovꝝp © That 
ce the proſecutor was a civil 3 Sc.“ And here it ir 
proved by affidavit ; which is ſufficient. 

Rule made abſolute for the proſecutor's having his coſts (to 
be taxed by me ut ſupra, ) before the recognizance ſhould 
be diſcharged. £493 


Shadwell Eſq; ver. Angel Eſq. 

Is was a long litigation concerning the regularity ity of a Declaration de 
T judgment; which, — Mr. Narers motion ( ex parte 425 dend efſe may, 
had been referred to the Maſter, who thought it irregular : Rd a 4 

and now Mr. Norton (ex parte quer) appealed to the Court the return of 

from the Maſter's opinion. ! the proceſs, 


23 
The queſtion depended upon the meaning of a rule of this Be. un 
Court, made M. 10 Geo. 2. 1736, and upon the practice of 2 
the Court, purſuant to that rule. dall not ap- 


| ; pear and p 
The import of this rule was, that upon proceſs returnable Within that 
the iſt or ad return of a term, a plaintiff may (in certain caſes) — | 
deliver a declaration de ben? eſſe, at the return of the proceſs 3 ment for want , 
with NOTICE © for the defendant to plead within eight days of a plea. 
u after delivery of the declaration: and if the defendant ſhall 
not file common bail, and plead within ſuch eight days after, 
e. the plaintiff (having firſt filed common bail for ſuch de- 
35 | E 4 fendant 


Ve ANGEL. 


Llewellin v. Styrm, as in point. 


S 


IS. . 
. : 
” " 
. 


fendant according to the A hs 0 FOG nai frivolous 
and vexatious arreſts,) may ſign judgment for want of a * 


85 HADWELL. a rule to \ plead being oF — 


"The 3 fact was, that the W 5 was 3 on 
Saturday 15th November (the ad return of the term). The de- 
claration with notice © to plead in 8 days,” was LEFT in the 
office on Monday the 24th of November : and upon the de- 
fendant's not pleading within the 8 days, nor even before the 
time of ſigning the judgment; the plaintiff on the 3d of Ja- 
nuary (6 weeks afterwards) filed common bail for the defend- 
ant, and (a rule to plead having been r entered) 9 10 
judgment pon the SAME day. . 


The Maſter, Mr. Clarke, thought this to be r for 
that when the defendant was once in Court, the plaintiff 
ought to proceed againſt him as being in Court: by which 
expreſſion he ſeemed to mean, either that the plaintiff ſhould 
deliver a declaration e * or that he ſhould give a_freſb 
rule to plead. 


And Mr. Nares (in 8 of the Maſter's 8 . | 
that when the,8 days (the time for pleading) are out, the de 
| bend efſe declaration is at an end: and he mentioned a caſe of 


— 


But Mr. Norton denied this; and ſaid that the 8 days were 


not out; but the declaration de ben? efſe was delivered 


within time (though not indeed till the gth day ;) becauſe 
there were vo Sundays included, viz. 16th and 23d of Nov. 
And that the plaintiff might have n his nt, on 
Tueſday the 25th. 


_ Maſter Clarke was at firſt inclined to think that the Sunday 
was no excuſe; and that this was not a ſufhcient reaſon to 
.; ay the plaintiff time till the gth day, for delivering the de- 

as tl de bene eſſe. But all the of cers thought otherwiſe ; 
and the Court ſeemed to think Ay too. Whereupon, Maſter 


FR. ſeemed to _ that pour up. 
be Counrrx were of opinion that the judgment v was regular | 


Lord Mansfield was clear, that no further notice (beſides 


that Bren on en the declaration oh bene FO" eve 


e | 
#4 00S 20 


—4 = 2 Juit ; Donn ſaid the 8 hai 8 ge = 1 
ien eclaration dle ** Who e it may Cs. 
ers (her KOgeOr Er.) 5 x : 
— 3 Fl #35 0 2 3 1 : yy Jer fern 5 ? > | 


aba Fs 8 | 
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delivery,) on the 


complied 


charged. | 
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1 inthe Ace, (which he held to be 3 good. 
ee 


fendant did not plead within 8 day 


1756. 


3. whereupon the plaintiff SnabpwzLL 


| . for him u | | zd of January 3 and guns V. ANGEL, 
files COMO AF — 42 N. | 


; day :  Tegular 3 for the rule is 
5 8 is not at all hurt; on the 


contrary, he has had Jonger time than he was intitled to-. 
Mr. Juſt. Fofter . 
for he might have ſigned his judgment on the 

hy th 4 The defendant might have filed common 


bail for himſelf; if he had thought proper : and then he might 
have had a freſh rule to plead. % b. L 


By the CourT unanimouſly, the rule of reference to 
Maſter Clarke, for irregularity in this judgment, was diſ- 


MEMORAND UM. 


e new Lord Chief Juſtice, at his firſt ſetting out, inſti- 
_—_ different method 00 going through the MoTIONs at the 
bar, from that which had been uſually (and indeed almoſt 
univerſally) practiſed heretofore: which new method was not 
only advantageous to the younger part of the barriſters, but 
alſo exceedingly convenient to the ſuitors, as it took away that 
delay to buſineſs which aroſe from the unreaſonable 138 
hitherto given to gentlemen within the bar. For the repeated 


pre- audience, hitherto allowed them, had thrown almoſt the 
| whole buſineſs into their hands: which, as the barriſters 


were intitled to move only once in a day, could not always be 
ſufficiently diſpatched in one day. | 


The courſe had been, ever ſince I remember, and was in 
Lord Ch. Juſt. Helt's time, (as the late Mr. Juſtice Page has 


The whole, obje&tion is, 4 That che 
« 2 has not proceeded with ſo much ſpeed as he might 


Lord Manſ- 


field, at his 
firſt coming 
uponthebench, 
ordered all mo- 
tionsreallyand 
fairly ready at 
the bar, to be 
made rema- 
nets, and to be 
heard before 
the dignitaries 
at the bar 
ſhould be again 
called upon to 
move. 


often told me,) 1 BEGIN, EVERY DAY, with the ſenior 
« counſel within the bar, and then. to call to the next ſenior, 


&« in order, and ſo on, as long as it was convenient to the 
“Court to ſit; and to proceed again in the ſame manner, 


upon the next, and EVERY ſubſequent day; although the bar 


© had not been half, or perhaps a quarter gone through, 


« upon any one of the former days: ſo that the juniors were 


very often obliged to attend in vain, evithout being able to 
« bring on their motions, for many ſucceſſive days. 


This was the /ettled and general rule: though perhaps the 


Judges, out of mere compaſſion to che juniors, would 2 or 3 


af 


5 aclmas Term 30 Geo. 2. 
1786. times in 2 term, give them leave to more, upon the next 


practiſed the going QuiTE THROUGH the bar, even to the 
ungeſt counſel, before he would begin again with the 

' ſeniors; even wy it ſhould happen to take up two or 
three or more days, fore all the motions which were ready 
at the bar upon the firſt day could be heard. b ee 


# 
4 
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day, ſuch motions as were real remanets of the former day, . 
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30 Geo. 2. B. R. 1757. 


(Lord Commiſſioner Wilmet abſent in Chancery.) 


. nz _— 


Kilwick verſ, Maidman. 


IME was given by a judge's order to plead; { viz. un- Monday, 24th 
til 2 days before the Nun of this preſent term: ney 1 
on the uſual terms, © of pleading 1 ly, Ec.“ This Pre Fu. oh 
order was not obtained till after the four-days. rule for p 
ing was expired. BEFORE Zhe term, and vithin the time ment) is an 
allowed by the judge's order, the defendant pleaded a plea of iſſuable plea 


\ 


* ba . 2 x — i hin a 
tender; which plea was intitled (as it was agreed that it re- * l 
gularly might, ) as of the preceding term. 2 to 
plead upon che 


Mr. Apinal / moved, ex parte quer, to ſet afide-this plea, vſualterms, 
with coſts, as irregular : and for leave to ſign judgment: and 
he cited 1 Barnes 246. Daevenhill v. Barrit, in point. 


Mr. Winn pro def. ſhewed cauſe : viz. That it was a fair 
honeft plea, in its own nature; and that it was within time, 
not being after imparlance, but as of the LasT term ; and al- 
ſo that it was an 1SSUABLE plea, within the meaning of the 
Judge's order : though he acknowledged that a plea in abate- 
ment, (though in ſtrictneſs indeed iſſuable, ) would not be ſo; 
| becauſe it tended to delay the plaintiff. | 


The Cour concurred entirely in what Mr. Winn had 
urged in ſupport of the regularity of the plea ; and the 
motion was denied, | PHE: 


lead- plea in abate» + 
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1757. 


Tueſday, 25 


an. 1757. 

he limitation 
and modifying 
of eſtates by 


virtue of pow- 
ers, came from 


equity into 
the common 
law, with the 
ſtatute of uſes ; 
the intent of 
the parties who 
gave the pow- 
ers ought to 
overn eve 
Saftrottion of 
them ; they 
ſhall not be 
exceeded, nor- 
their condition 
evaded, but 
ſhall be ſtrictly 
rſued in 
orm and ſub- 
ſtance z and all 
acts ye un- 
der a ſpecial 
e not 
agreeable to it, 


nor warranted 
| by it, are yoid, 
af Ag. 
A 


» Atkyns and Dame Mary his wife, and of her releaſing am 
quitting a former jainture to her made before marriage, and of 


Hilary Term 30 Geo. 2. | 


Taylor, ex dimiſſ. Atkyns Eſq; ver. Horde 


N ejectment brought in Michaelmas term 1752, by John a 
 Atkyns Eſq; (in the name of Cyprian Taylor againff Ro- 
bert Atkyns Eſq; the heir at law, and others; upon the gene- 
ral iſſue 
bar of this Court, the jury find a ſpecial verdict: which was, 


/ 


in ſubſtance, as follows: 


That Sir Robert Athyns the elder, Knight of the Bath, on 
8th June 1669, was (amongſt divers other meſſuages, lands, 
tenements, &'c. in Gloucgſtenſbire, ) ſeiſed in fee of the manor 


of Lower Sell and the other premiſes in queſtion ; and, be- 


ing ſo ſeiſed, made and executed three ſeveral indentures, 
(which are ſet out in the ſpecial verdict :) one of which is 


dated on the 11th and the two athers on the 12th of June 


By one of theſe indentures, which was dated on. the 12th 


of June 1669, (which the counfel on both fides, for diſtinc- 
tion's ſake, called the Jer deed,) made between Sir Edward 


Attynt Knt. one of the Barons of the Exchequer, Sir Robert 
Atkyns Knight of the Bath, Solicitor General to the Queen, 
and ſon and heir apparent of the ſaid Sir Edward, and Dante 
ws (wife of the ſaid Sir Robert ) Artkyns, of the one part; 
and 

the other part; it is witneſſed, that in conſideration of 's m 
riage thentofore had and ſolemnized between the ſaid Sir R 


+ 


a new proviſion to be had and made for her the faid Dame 


Mary, for and in the nature of a jointure, in bar and recom- 


penſe of her dower and thirds at the common law, in caſe 
ſhe ſhould happen to ſurvive and over-live the ſaid Sir Robert 
Athyir, her huſband, he the faid Sir Robert Atiyns did there- 
by covenant” and grant to and with the faid Sir Edward Car- 
tertt and John Lowe, that lie the ſaid Sir Edward Athyns, and 
the ' faid Sir Robert Arbjns and Dame Mary his wife, ſhould 
and would, before the end of Afichaelmas term then next en- 
ſaing, levy and acknowledge before the Juſtices of the Court 
of Common Pleas at Weftmnfter, one or more fine or fines ſur 
canufance de droit come ceo, Wc. unto the ſaid Sir Edward Car- 
teret and John owe, with proclamations, of the ſaid manor of 
Lower Swell and the other premiſes in queſtion: which ſaid 


| fine or fines ſo as aforeſaid or in any other fort to be had, le- 


vied and executed, of the ſaid manor and premiſes alone, or 


together with any other lands, tenements or hereditaments, 


by or between the parties to the ſaid indenture or any of ns 
| alone 
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pleaded, and iſſue joined thereon and tried at the 


ir Edward Carteret Knt. and John Lowe Gentleman, of 


. . . . UCSC II 
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_ gon dr together with any other perſon or perſons, were to be [7% 
1 and enure, and were thereby declared to be and enure, as to 
the ſaid manor and all other the premiſes, to the uſe of the Tax.ios, en 
ſaid Sir | Robert Athyns for "life, without impeachment of dimiſſ. 1 
waſte z and from and after his deceaſe, to the uſe of the Ar EN, . 
| ſaid Dame Mary for life for her jointure and in bar of her Hozos& 

' dower; and from and after the deceaſe of the ſaid Sir Robert EE 
and Dame Mary, to the uſe of Sir Robert Attyns Knt. fon 0 
and heir apparent of the ſaid Sir Robert, and the heirs male of 

the body of the ſaid Sir Robert the ſon, on the- body of Lovis 

Carteret his intended wife lawfully to be begotten'; and for 

default of ſuch iſſue, to the uſe of the right \beirs of the ſaid 

Sir Robert the father for ever. tne i robe 


And the ſaid Sir Edward Atkyns and Sir Robert the father 
did by this deed covenant with the ſaid Sir Zdward Carteret 
and John Lowe and their heirs, that in cafe any defect ſhould 
| happen in the ſaid fine and that aflurance, or in caſe there 
ſhould not be ſome good conveyance in the law made ac- 
cording to the intent of that indenture, ſo that by reaſon of 
ſuch defect or failure of ſuch conveyance and aſſurance in 
law, the ſaid manor and premiſes or any part or parcel of 
them ſhould not, before the thirtieth day of Nyvember then 
next enſuing, be ſufficiently conveyed according to the intent 
of the ſaid indenture, then they the ſaid Sir Edtuard Car- | 
teret and John Lowe and their heirs, and all and every other 7 
perſon and perſons, and their heirs, ſtanding or being ſeiſed, 
or which ſhould ſtand or be ſeiſed of and in the ſaid manor 
and premiſes, ſhould and would from time to time and at all 
| times from thenceforth for ever ſtand and be ſeiſed of and in 
the ſaid manor and premiſes, or fo much and ſuch part 
and parts thereof, whereof or concerning which any ſuch 
defect ſhould happen to be, to the uſes, behoofs, intents, 
and purpoſes therein before declared, limited, and con- 
tained, according to the true intent and meaning of the ſaid 
denture; and to nene other igſe, intent, or purpoſe whatſo- 
ever. i b einn 8 717 11 x. 15 
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One other of theſe three indentures was a leaſe dated 11th - 
une 1669 : and the remaining one was a releaſe, dated 12th. 
une 1669. This releaſe bore the very ſame date with the 
eed already recited (called the lefler deed :) and the counſel - 
on both ſides agreed in calling zhis deed of releaſe (for diſtine- 
yon's fake) the greater deed, as this contained the ſettlement! 


of the whole cltate, 


By theſe indentures of leaſe and releaſe, dated 11th and 
ry ergy the releaſe being tripartite, and made between 
the ſaid Sir Edward Atkyns, the ſaid Sir Nobert the father- 
and Dame Mary his wife, Philip Sheppard Eſq; Sir Clement 

Ws VVV 


Y : 
>} 


ä Hilary Term 36 Geo. 2. 
1757 Farnhim Knt. and Edward Athyns Eſq; (ſecond ſon of the 
— rnmmnnesd 


| ſaid Sir Edward Arlynt, ) of the firſt part; the Right Ho- 
Tarox, ex nourable Sir ed hare Knt. and Bart. Vice-Chamber. | 


dimil, lain of his Majeſty's Houſehold, and one of his. Majeſty's 
ArTxyns, v. moſt Honourable Privy Council, the ſaid Sir Edward Car- 
Honpz&al. feret and the ſaid hn Lowe, the Right Honourable: Edward 
8 Montagu, commonly called Lord Hinrhinbrooke ou and heir 
apparent of the Right Honourable the Earl of Sandwich, 

Sir Philip Carteret Knt. (fon and heir apparent of the ſaid 

„ Sir George Carteret,) and Edward Swi Eſa. of the ſecond 
15 part; and the ſaid Sir Robert Athyns Knt. (the ſon and heir 
5 apparent of the ſaid Sir Robert Atkyns, ] and Loui, Carteret 
(one of the daughters of the ſaid Sir George Carteret and of 

ame Elizabeth his wife,) of the third part; it is witneſſed 

that in conſideration of a marriage thentofore had and ſo- 

lemnized between the ſaid Sir Robert Athyns the father and 

Dame Mary his wife, and alſo of a marriage then ſhortly to 

be had and ſolemnized between the ſaid Sir Robert Atkyns 


the fon and the ſaid Lovis Carteret, and of the ſum of 6500). 


paid to Sir Robert the father by the ſaid Sir George Carteret, 
for the marriage portion of the ſaid Lovis Carteret, and of 
FF. a-piece to the ſaid Sir Edward Atkyns; Sir Robert Atkynt 
the father, Philip Sheppard, Sir Clement Farnham, and 2 
ward Athyns, paid by the ſaid Sir Edward Carteret and Jobn 
Lowe, and for a proviſion to be had and made to and for the 
faid Dame Mary (wife of the ſaid Sir Robert Attynt the fa- 
ther, ) for and in the nature of a jointure, in bar and recom- 


of her dower and thirds at the common law; and alſo 


pur 
ra proviſion for the ſaid Lovis Carteret, for and in nature 
of a jointure, in bar and recompenſe of her dower and thirds 


at the common law; and for ſettling all the manors, lands, 


tenements, and hereditaments therein after mentioned, to 
the ſeveral and reſpective uſes, upon the truſts, to the in- 

' tents and purpoſes, and with, under, and ſubject to the pro- 
viſoes, declarations, limitations and agreements therein after 
declared; the ſaid Sir Edward Athyns and Sir Robert the fa- 
ther did grant, releaſe and confirm unto the ſaid Sir Edward 
Carteret and John Lowe and their heirs, the ſaid manor of 


Swell and other the premiſes in queſtion (as deſcribed in the 


lefler deed,) and ſeveral other manors, lands and heredita- 
ments therein mentioned, to hold the ſaid manor of Swell 
and other the premiſes in queſtion, to the ſaid Sir Edward 
Carteret and Fohn Lowe and their heirs, to the ſeveral uſes 
therein mentioned, which uſes, (as to the ſaid manor of 
Swell and other the premiſes in queſtion,) are the ſame as 
' thoſe before ſet forth in the leſſer deed, viz. . 


J the uſe of Sir Robert the father, for life, without im- 


peachment of waſte ; | ap” 6 Hoy 
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ectairides; as to the ſaid premiſes (except timber trees.) 17 0 
„ Dame Mary for life, for her jeinture, and in ber f dowery 2 


123 0 
I | Remainder to Sir ele, the fon, and the wo 
b the ſaid Louis Carteretʒ — v. 
5 75 | | HonwaGal, | 
| Remainder o th right heirs of Str kuss the biber. f a 21, 


And ſeveral other parts of the eſtates were limited 
to Sir Robert the ſon for life; remainder to the wallbes ts. 
preſerve contingent remainders; remainder to the ſaid Lovis 
| Carteret for life, for her jointure and in bar of dower z and 
upon FC ene 
ment. 


* which indenture of releaſe is contained a n in 
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: the following“ words 
| . de lawfel 0 
« and for the ſaid Sir Nobert Ati father, the 


x ſaid Sir Robert Atkyns the ſon, the ſaid Lovis na 
« teret, reſpectively, when they are or ſhall be 
« tively ſeiſed in poſſeſſion of the freehold of ſuch of the 
* premiſes. as by virtue of and according to the limitations 
« aforeſaid are reſpectively limited to them for their reſpec- 
« tive lives, by their reſpective deed or deeds in writing 
« ſealed and * in the preſence of two or more cre- 
« dible witneſſes, 1 make any leaſe or demiſe, leaſes or de- 
« miſes, of all or any of the fad iſes whereof 
« ſhall be ſo reſpetn eitel | in poſſeſſion for life as 
&« aforeſaid, (excep wrap capital meſſuage of 
« aforeſaid, — | the a lodge in Pinbury park aforeſaid,) 
& unto any perſon or perſons, for one, two or three lives in 
« poſſeſſion, reverſion or remainder, to end or determine 
upon the death of one, two or three perſons, or for the 
& 3 of 21 years abſolute; ſo as there be not, in the re- 
| ive premiſes or any part thereof, any eſtate pg 
| 24 e term or time of three liter or 21 years, in bei 
_ X= the fame time; and fo as ſuch reſpective leaſes — 
« made without impeachment of waſte; and so as the usul. 
& RENTS of ſuch jy the premiſes reſpeCtively as ſhall be ſo 
0 — demiſed * 2 _ the BEST rents that CAN 
BE reaſonably gotten for ſuch of remiſes reſpectively 
« as ſhall ws ſo leaſed or demiſed 3 fines, BE re- 
i ſpeftively RESERVED upon every ſuch reſpective leaſe: or 
« leaſes, demiſe or demiſes, to be PAYABLE DURING the re- 
« ſpetive terms in the ſaid reſpective leaſes or demiſes to — 
4. Oontained; any thing herein before contained to the con 
< trary elde: 5 | 
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4 ER 
Aan 1 — allo that, i ſhall and be Inwfiil/to und 
Arve, w © for the ſaid Sir Robert Attynt the father, at any time or 
363 « times during his natural life, after the deceaſe of the ſaid 
. « Dame'Mory 'his:Wite,' by any writing or writings indent- 
4 ed, under his hand 9 ſeal, eeſtifed by two or more 
A << witneſſes; to to grant; aſlign, limit-or appoitit the ſaid manor 
| of gl igferivn alias Nether Buell, and the lands, tene- 
| 7 c ments and premiſes in Swell inferior otherwiſe Nether 
=_ | 4 Gebel, Upper Swell, and Stow in the Would, and in either 
= - ec or any of them, or ſuch parts and parcels thereof as he 
| « ſhall think fit, unto or to the*uſe of /uch woman or women 
« as he the ſaid Sir Robert Atkyns the father ſhall marry or 
1 0 fate to 20 _ alter die deceale of the fame Dame Aary his 
4 « now wife; for and during the term of the natural hf or 
« lives of ſuch wife or wives only, for her or their jointure 
64 or jointures: any thing herein ee Cong! 
& thereaf:in any wit novwitſtanding” Mgt vn 7 
| J pr bieten bin aa y 
n by another proviſo in . is 
gen to Bir Nobart the ſon, 4 to make a joiriture of all or 
any of the lands thereby limited to Lover Carteret for her 
* jointure, on any fturd wife or wives whom he ſhould 
4 marry, after the deadly of the-faid Luis Garteret ur 
4 ue, 2 ** 10 291 1— NA < 3 N N i niir | 
b 10 291; 8 I 5 W A ron 1 4 ev. avttenrg FA | 
15 „And by. "the 9 Robert che father covenants 
with Sir George Carterat; that Sir Edward Atkyns, he, and 
Dame: Mary his wife, would, before the end of Michoelmas 
term then next, one or more ſine or fines ur conuſance 
e drum, We. wi Proclamotions, of the contained 
in this indenture, unto. the aid Sir Edward: Carteret and 
Jabn Lowe : which, it was thereby declared, ſhould be and 
enure to the ſeveral and reſpectiye uſes, upon the truſts, and 
to the intents and purpoſes, and with, under and ſubject to 
the proviſoes, declarations and agreements therein before de- 
clared, limited and expnttied concerning the ſame. And 
reciting d that Sir Clement Farnhane and: Zdward 4 
werd poſleſſed of the premiſes in queſtion, or 
| «. purts thereof, for ſeveral terms of yearb then in being, in 
15 4 truſt for Sir Robert the father.” It was thereby declared 
| and agreed by Sir Nobert the father, that Sit Charles Farn- 
ham and Edward Athyns ſhould ſtand poſſeſſed of the pre- 
miſes comprized in the faid terms, during the reſidue 
thereof, upon truſt and to the uſe and benefit of the per- 
ſon and perſons to whom the e l rr; outer 


ations therein) ſhould belong. | | 
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Nobert the father, 1 30 
. Ries Rnbertthe: Farkery-Dii ns 2 
| ; „Dame 
. his wife, Sir Qlmem Runbam, Bauart «Arbyns_ Eſq 
George Carteret, Sir Philip: Gumteret, Edward Swift, fiir" 28 
bert Atkyns| TREE and chat the [leaſe 
Porn par Fate before the releaſe, n. 
| 19 291 f e 20 I watt at. 4 M13 Vern rand 
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che laid Sir Hdxward Carteren and Fohin Lowes were plain- 
riffs, and-the-faid Sir Sdwoard Athyrs, Sir Robert the father and 
Dame Mary his wife, deſorciants of the premiſes in queſ- 
tion, (amongſt the ſaid: other lands contained int the greater 
nnen e et r 5 08 in 
tte dhe ar \ 4 4 et ect ene 
eee een 9197” I N 2476 10 YON 
Afterwards; on, che Gi: eh 16g, Sir Ke 0 Ale 
a e ee teret. | 10 ere "Tt 
nous Yo 27 Hy 127111 to flug 

Dane May (che viſt; of Bin Nen thi! father) 4 o on 
TY OE TINY hea: 33 ME 7 213 bf « di. 943 19 1 


„ LIN 2 
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| After-which, ie anacth Aptil 16845 Sit: Robert the fas 
her, being ſeiſed of then premiſes in queſtion, as of free | 
zold, for the term of his natural life, without impeachment 
pt waſte, (and being tken en the point of marrying a ſecond 
viſe, Mts. Anm Dacres s): duly executed an indenture 8 
is hand and, el, atteſied-by three witneſſes, 8 
ame 20th of April 168 1, and made between hi elf of 4 
ne! part, and Sir Robert Dacrer Knt. Jahn e e 
Dacres ſpinſter (iter of Sir Robert. Dacret and Fohm: „„ 

the other part: by which indenture, (after retiting the 
povementioned indenture of releaſe. tripartite of the 12th 
Py: 1669, and the power thereby reſerved © for the 

id Sit; Robert, Athyns the father, after the death of Dame 

Mary, to limit all or any part of the manor and premiſes 
in queſtion, to any future wife. or wives he ſhould happen 
| to marry, for the term of the natural life or lives of ſuch 
wife or wives: only, fox her or their jointure or jointures, * 
is witnefled that in conſideration of the then intended mar- 
ge between the ſaid gir Robert Athynj the father and the 
d Ann Dacret and of ber marriage; portion, the ſaid Sir 

bert Athyns, the Fare IN! PURSUANCE f tb ſai potuer o 
reſerved, and of all and every power and authority 
atſoeyer, did grant, aſfign, limit and appoint the ſaid 
mon Sæuell, and other the premiſes in W 

ka he fad 1 the dm of ber 
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ture tripartite of releaſe of che 12th” of n 
whereb y Sir. Edward Athyns and Bir Robert Age the 
did. other lands) grant, releaſe; ee 
ſaid Sir Edward Carteret and Jobn Lou and their: heirs) 
the ſaid manor of kan Sd: „ otherwiſe Nether Swell, 
with the Arten a) choke vitro affize of the 
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ner as tlie late Abbot of che ſaid -diffolved monate 
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profits' a! commodies to the fame 


portions. of 


| and Dacrer, and the life of the LonGtn I. En of them ; 

YIELDING AND PAYING THEREFORE, during the fad term, 
unto the ſaid Sir Robert Athyns party thereto, and after his 
deceaſe, to ſueh perſon or perſons reſpectively to whom the 
ſaid manor and premiſes were limited, according to their 
reſpective eſtates and tithes, the yearly. rent of TEASE, Hun- 
DRED AND TH RE ponds, at Michaelmos and he 
Day, by even and s.. 1 
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. mentioned | _ of! 12 — LED a ver 1 
ax re, 1 his hand and, ſeal, reciting the ſaid laſt in- 


denture; of leaſe, and empowering and aurhoriſing Thomas 
Barke ent as bis atjorney, tn take leren ſen of of the 


the, father, for HIMSELF: (che ſaid Jobs Dacrer and 


kyns 
| 781 "the. aid. Thomas, and Robert Deere, [ws a xy of + 


Thin names and 12 their, uſe,, according to e 
true meaning of of. the ſaid; recitetl indenture leaſe; 


| 25 to e id take poſſeſſion of the ſaid. manor; and pre- 


es in th denture contained, 10 the uſe f THEN 
BRY. Fe Hom: he the ſaid. Jeb Daorgs allowing of 

: gh: $5 and acts ſo done by the ſaid attorney, 

10 be 8 n and ſufficient in law, des 2th had been 


ws preſent, Anda, HO eee 8 nt 


| ” 15 38 LR 1608, Sir Robert dee _ 1 — 
; o 0 


reſaid, and then in the actual Le 
laid manor and e e did; in his own — 


arker, o THE usk f the ſaid.” aner dare. AND Jon 
Dacxes, and of EVERY of them! and of the ſuxviyor.of them, 
accor t the purport and true meaning of the ſaid inden- 
ture; he the ſaid T homas, Barter being authoriſed. and a 4 

pre, by; a letter of attorney under hand and ſeabof 
acres, and' by him duly. e for him, 

to bis uſe, and in his name, ap yer the ſnid I 

6 Me AND. Ronzar Dagreg and to THEIR 4% 

10 EVERY," OF, THEIR names, to take and receive. che ſaid 
cc ' livery 244 8 of the i949: capital meſſuage, manor, 
«and. 1 fe ſes, . accordingly?? by an indorſement on 
the * letter of attorney (hich, is. fer; ant in ze vir 
bY RPO. 1 44 * 4 1111 4 Way r : Den "kai? 1 $915 


But the ju 7 found, that 1 faid Thani Baer Robert 


Dacres, and an Dacres, . the leſſees named in, the laſt- 
mentioned indenture, or either of them, NEvER WERE IN 


| we ION, of the. premiſes. in queſtion, otherwiſe than by 


122 livery = ſeiſin ſo given by the ſaid Sir Robert Ai. 
2 as aforcſai I; and that they, 2 1 
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te ſaid manor and other the premiſes in queſtion ancthat r 
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e upon the ſaid ſettlement: after which recital; he dif- 
poſed of his ſaid remainder or reverſion in fee tc the leſſor 
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« give and confirm 'unto"my"faid wife Dame Hun Artynt, 
4 all thoſe lands, tenements and hereditaments, in Zotber 

t« Swell aforeſaid,” which were ſettled upon her for · her 

« jointure before our martinge and T hereby furkher give = 
« and deyiſe to her for term of her life, my manet of | 
« Lower Swell, and all the reſt of my lands tenements, 

« and hereditaments whatſoever, in Lower” Soe. aforeſuid, 

« for term of her” life, as an addition to her jointuref An 
ec whereas I am ſeiſed of the remainder and reverſion in fee 
« of the faid manor of Lower Swell, aud of the reſt of the. 

© ſaid lands, tenements, and hereditaments in Lower Sewell, 
* ſo ſettled, and w this my will given and confirmed to 
“ my ſaid wife for her life; which remainder or reverſion,” 
© after the death of my wife, is alſo further expectant upon 
e an eſtate 2 ſaid manor and lands in ſpeeial tail ſettled 
* upon my ſon Sir Robert Aibhnt upon his marriage, b 
„ deal} Gef the 12th of Jun, 1669, and upon Ks on 
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to my grande . Tracy (the now younger and ſecond 
ſon living of my ſon-in-aw Jahn Tracy, of Stanway,”in 
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Tracy his wife; ) and to the heirs male of the body of my 
faid grandion hy him to be begotten. And if my ſuid 
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and DR Ar, remainder or teverſion, tothe next 
younger; ſom of the ſaid. ah Nucy my ſon- inala y, chlled 
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His heirs and + aſſigns for ever to tlie intent and 
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rpoſe Hatſoever. And by this ſame deed, Sir Robert 
00 (the ſon) conſtituted Xdward Caster and John Lang- 
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ſaid Famer Earle, and his heirs and aſſigns for ever, accord- 
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premiſes, againſt Robert Atkyns Eſq. and his tenants of the 
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he 1{ point, in order of time, is the validity of the tus 16 Point. 


But there is no ground, either for the ſuppoſition oi a ſhct, 
That the lefler deed muſt have been executed , or 
for any inference in point of law, © That it. aperates to the 
« extinFion of theſe powers.” | 5 
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tinct deed, to ſecure 
| > @ deed" of eovehant was the moſt-pr 
ArxKyns, v. 


hogs to ſu 


ſame as if. it had been ORIGINALLY i 


raiſcd by it Dame Mar iy ad exchingi g her 
former jointure:: and th refore He 2 defire wag” dif. 
— — For which pur 
and there was no 
need to incumber this leſſer deed, with the Power -inſrmd 
in che greater deed; which powers did not concern her, 
JR in order to ſupport a contrary argument, it is ne- 
poſe a new agreement (without, and even againſt 
Bl ke for it,) to alter and deſtroy the former/apreement. 
t if the parte had meant ſo, they n ſo 
n MAR 5/11 07 iter br on bipoY ANA. 
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and the other le, ror 27 5 reafoniof the thing 
and che intent of the parties. "Digg ſe, Cos Rep. 173. 
Albany's Caſe, 1 A reh. ind 2 K. "go. the Lord 
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Thetetore the exiſtencs-6f the powers 'being: eſtabliſhed, 


r next queſtion 1 is, „ Whether they had been owl exe- 
« cuted?” Dame Mary's jointure has not been objected to: but 


the leaſe made to the Dacres has; (1ſt) As being without 2 


power in Sir R. A. the elder," the leſſor, to- ma 
Kea As being FRAUDULENT, even 'ſuppdling: him to 
have had power to make it; (3dly) As the rey 5 ſeiſm 
was made to the attorney of oN only of the three leſſees, 64nd 
not to all 3, or their joint-attorney.” #13 yo DISD Tres 
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But the original donor may interpoſe as many Mates for 
as he pleaſes, before” and prior to the tenancy 2 
nd this leaſe to the Dacret, under _ power; buſt 
And the'gdecla- 
ration of the intention will NOT vitiate the e — limited to theſe 
Dacres : if it had been even a condition annexed, in reſtraint 
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2 De Counteſs of Sufſex's. Caſe does not affect this 
the jointreſs ſuffered. Nor is the renant in 
3 E eee wir to his rent - fon | 
pofiponing r a recovery, it was legal, 
might . done by a real actual demiſe for life or 
lives. And the eyes of this Court do not pierce further than 
the /bell of the conveyance ; not to the-defigh of it. As in 
caſes of terms to preſerve contingent remainders, this A | 
cannot hinder the truſtee. from deſtroying them: ſo, of 
terms to attend inheritances; which this — cannot hin- 
der the mortgagee from getting in. Crs. Car. 190. The caſe 
7 2 v. Preflon, is a ſtrong caſe to ſhew that ee ee 
will not meddle with the equity of the caſe. Ds 
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any 11 — — — 
be e if he cannot do it by a rightful method, will the 
law permit him to do it by a wrongful one ? gutely not. 
| The poſſeſſion of a tenant at /ufferance is not ſufficient to 
build 2 3 * C. Fac. 169. Cre, 
an nn dT en am en ben 
| 8. CFF 
8 are eee a 
ance t. and the recoveror is a mere tnffirument and creature of 
the —_— in tail. 2 Rep. 77 {Croniwell's Penh. 23. 
The # Crocker and York v. Dormer. Cre. Fac. 643. 
Sir un Sir; John Curfon v. Sir Rithovd Betinor 
* others.".; 2. Ro. Rep: er, C. (at the end of it) 
Wadde C 107. e, So the known aides 2 
day 4 Co., 28. 4. vm 4, hung Epe 175 e 
in 1 K. n, Herbert v. Biniam 41 [s; * 1500 hab The 
#& $3 81 Ne 4 AS SY SSA ons - "Ar 1 2 
. "Frons.all which e dee tated rthat the 
whole tranſaction is one common afſurance; that the recoveror 
is a crenture and infirumint-ofthe-tenant-in tail; ant that it 
ſhall not be conſidered as a m, in 4 
aſſurance. 7 | 
COONS 6-171; £4204 rr N 1 Bog he 11 Tg 
— ee chis may be made by an — 4 
effion : and if this ſhould he eſtabliſhed, it may ay 
miſchievous conſequence; and will introduce . e Wy 
_ contrary to all former rules and doctrines. ( Wl 


be Stat. 14 G. a. c 20. „ 

a commini-afſurance; and has a proviſo, 5 That the perſon 
ic Bud a ri n And here is not 
the leaſt ground to preſume that the tenants. for life either 
ans or ſurrend | their eſtates. 


* 


o i hid n as NA od bogbai Mm H 
| - Now. if — "TY conſiders: that ſome perſons this 
power and others have nat, the law will never — 4 * ta 
be done byguν, which. can not be done fairly and -regrlathy 
And this whale tranſaction is fruudulent anct culliſiue, and 
done en animo to bar the ſubſequent eſtates 3 and is therefore 
vom ar rfüaüun, within the rule and reaſon of -Zermer's 
Caſey; 3. C. 7 b. whi confiders an eſtate made. by collue 
* eee x ate. | 
f : Þ i198 24, 3000 aids gui * 4 
* Laſtly=Admitt the facts of a A. che ſan's 
tenant in tail in t auch alſo that there was a, god 
tenant to the præcipe; yet THE RE-ENTRY of The jointreſe ac- 
| 188 n it, and revgſſed all the ä eſtates. oY 


. 


A 
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1 the recovery was not abſolutely void, but good a8 % 1757. 
[COMMON conveyance, yet it was VOIDABLE : and if it was 

oidable, then it was actualiy AvoiDED by the entry of Dame Tayion, ex 
Ann, upon demiles laid as far back as the 14th of February dimiſſ. 


1709. Arx rs, v. 


%%ͤͤö? ale + ie | Horps& al, 
To prove this they applied the caſes in 11 Co. 51. b. Lf 
ars Caſe; Cro. Eliz. 540. Holcomb, v. Rawlyns ; 1 Ander- 
bn 352. Butler v. Baker ; Fitz-Gibbon 22 5. Bunker v. Cooke; | 
Holt Caſes 748; 1 Co. 14. b. Sir William Pelham's Caſe ; | 
and a Caſe in C. B. in H. 12 Ann. Goodtitle v. Riſden. 


It is like the regreſs of a diſeiſte, which avoids all interme- 
diate acts by relation. a . 


Mr. Knowler, who twice argued this Caſe for the defend- Argument 
ants, included in his laſt argument all that had been or could ex parte def. 
be urged on that fide of the queſtion: and it was to the fol | 
lowing effect. V 9 7 
The main Quęſtion upon this Caſe is, © Whether the re- 

* covery ſuffered by Sir R. A. the ſon, be a coop recovery?” 


For it is inſiſted by the leflor of the plaintiff, © That the = 
te recovery is void, as being ſuffered by a perſon who had 

* only a BARE poſſeſſion, and had no power to make a tenant 

© to the precipe.” , _ | 

But if the recovery is good, the leflor of the plaintiff can 

have no title: becauſe he claims under a limitation in fee, ex- 
pectant on the determination of an eſtate tail, which is barred 

by the recovery. | „ ˙5 51; 


| The imitationt under which all the parties derive their 
title, are contained in two deeds, dated 12th June 1669: 
which, from their bulk, and for diſtinction's ſake, have been 
alled the great deed and the little deed, „ 


The great deed is a releaſe, grounded on 2 bargain and 
ale for a year: the little deed is a covenant to levy a fine, 
nd a declaration of the uſes of the fine. | 
| In ſpeaking to the Queſtion, | 


Four matters muſt be taken into conſideration, via. 


Firſt, The order in which the two deeds were executed; and 
what manner they influence each other. And from this con- 
ideration it will appear, whether the leaſing and jointuring 

Vor, I, 6 powers» 
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— Nobert Atkyns the father. 
Taro, ex 3 155 


dimiſt. Sccondly, Suppofing the leafing and jointuring powers did 
Arkrxs, v. then exiſt, then whether thoſe powers were WELL EXECUTED 


Hon pz &al, by the ſaid Sir Robert the fat er. , © 
© Thirdly, Suppoſing they were well executed, then whether | 
the leaſe or the jointure, made purſuant to theſe powers, were 
| NO IMPEDIMENT 0 Sir Robert Athyns the SON's ſuffering the 
RECOVERY. JJ RE OO ER 


* i [4 ; 


PFourthly, If the recovery was , then whether the k- 
ENTRY of Dame Aun, under the ' ſecond ejectment, did 
| AvoID 1. 5 | pus 


P | . . 1 . | . | ; | i 
8 Firſt, as to the order in which the two deeds were exe- 
cuted; and in what manner they influence each other. 


It is found by the verdict, that Sir R. A. the father, be- 
ing ſeiſed of the eſtate in queſtion and of ſeveral other 
eſtates, on 12 June 1669, made and executed 3 indentures, 
By the firſt, he, in conſideration of a marriage before that 
time had with Dame Mary his then wife, and of her releal- 

ah ing a former jointure made to her before thejr marriage, co- 

veenanted that he and the ſaid Dame Mary his wife and Sir 

WH Edward Atlynt (his father) would levy a fine to Edward Car- 

teret and. John Lowe, of the eſtate in queſtion only ; to the 
uſe of Sir R. A. the father for life, /ans waſte 3 remainder to 
the ſaid Dame Mary, for life, for her jointure; remainder 


ED = to Sir R. A. the ſon and the heirs male of his body by Lovi: 
Carteret his intended wife; remainder to the right heirs of | 


dir Robert the father. 5 


By the 2d indenture (taken in the order as they ſtand in 
the verdict) the eſtate in queſtion is bargained and fold by Sir 
Edward A. and Sir R, A. the father, to Sir Edward Carter 
and Fohn Lowe, for a year. 


By the 3d indenture, Sir Edward A. and Sir Robert A. the * 
father, in conſideration of a marriage before that time had 8 
between Sir R. A. the father and Dame Mary his then wife, : 
and of a marriage to be had between Sir R. A. the ſon and cu 
Lovis Carteret, and of her marriage portion, and for a pro- | 
viſion to be made for Dame Mary, of a jointure, releaſe the 805 
eſtate in queſtion ¶ inter alia ) to Carteret and Lowe and their "mg 
heirs, to the uſe of Sir R. A. the father for life, /ans waſte; hay 
remainder (except timber) to Dame Mary for life, for her "be 
jointure; remainder to Sir R. A. the fon and the heirs _ 
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dl his body on the/body of Lovis Carteret ; remiitider to he 175% 
right heirs of Sir R. A. the father. (Theſe are all che limit , 2 
ations in this indenture, eee eſtate in queſtion.) Tu ron, et 
Sir R. A. the father covenanted : wi Sir George Carteret (the dimiſlſ. 1 74 "HS WO 
father of Lovis C.) that for the better ſecuring the eſtate in ATKYNS; v. 4 
queſtion to Sir £, C. _—_— Lowe and their heirs; he Hon &al; "A 

and Dame Mary his wife and Sir Edward Atkyns would levy | 

a a fine to Carteret and Lowe and their heirs, to the uſes before 

In Trinity Term 1669, a fine with proclamations was levied 
of the eſtate in queſtion (together with other eſtates) by Sir 
Edward A. Sir R. A. the father, and Dame Mary his then 
wife, to Sir Edward Carteret and John Lowe. 


It is Nor found which of the two deeds was executed ff; 
(though it was a matter __ 10 ſo that the priority of exe- 
cution muſt be determined by the Court, from circum/lancee 
and preſumptions. | ee 


The order in which the two deeds ſtand in the verdi, 
concludes nothing one way or the other: ſince they are 
placed there, as 43 were given in evidence. 

Then he proceeded to compare the two deeds, and to rea- 
ſon upon them; and argued very elaborately, that either thg 
little deed was executed AFTER the great deed ; or that. the 

little deed was made with a view to control or correct the great 
deed z or that the great deed, and the /ittle deed, and the fine, 
muſt be conſidered as one ASSURANCE, .(though not as incor- 
porated, and as one ſingle act : ) and in either caſe there is 
an end of the leaſing power, and alſo of the jointuring power. 


And he argued very ſtrenuouſly, that the ine would extin- 
zuiſb both thoſe powers; becauſe they were powers appendant 
and annexed to Sir R. A. the father's eſtate for life, and Nor 
collateral to his eſtate. 5 | . 


Second point or head—Suppoſing the great deed was loft ad Point. 
executed, or that it controls or corrects the little deed, then 
8 | Fr ITO | 
Whether the leaſing and Jointuring powers were well xxx 
cuTED by Sir R. A. the father. | | | 


= 


He choſe to ſay nothing as to the execution of the jointur- 
ing power; no circumſtances attending the execution of it, 
having been laid before the jury : but confined himſelf to the, 3 
uber (* the leafing power. ) | | & at the emd of 
; | 5 the reply, pa. 
ons W On for curtailing this part of the argument, 
| | ow 


5 
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| 17 1 / Now this leaſe is'woid, as againſt law; being made for no 

RI on hl ether purpoſe than to rain Sir R. A. the fon from ſuffering | 

Tartok, er 4 recovery, For that refiraint is againſt law.  ' 1 
ATkYns, v. The power to /uffer a common „is a privilege in- 

Hon b & al'. ſeparably incident to an eſtate tail: it is a potgſtas alienandi, 

which is not reſfrained by the ſtatute de donis; and has been 

- ſo conſidered ever ſince Taltaram's Caſe. [12 E. 4. 14. 

b. pl. 16.) And this power © to ſuffer a common recovery” 

cannot be reſtrained by condition, limitation, cuſtom, recegmauce, 


Aatute, or' covenant. | 31 


wer f That it cannot be reſtrained by condition, appears by Co, 
Tit. 223. b. 224. a. and Senday's Caſe, 9 Rep. 128. 


That it cannot be reſtrained by limitation, appears by Cre. 
| F ac. 696. Fey v. Hinde; and by Sonday's Caſe, and other 


That it cannot be reſtrained by cuſtom, appears by the 
| Caſe of Taylor and Shaw, in Carter 6 22. 


That it cannot be reſtrained by recognizance, or by fatute, 
appears by Poole's Caſe cited in Moore 810. | 


* 


That it cannot be reſtrained by e appears by the 
Caſe of Collins v. Plummer, 1 Peere Wms. 199. 
That-an ATTEMPT to ſuffer a common recovery cannot be re- 
ſtrained, appears by Corber's Caſe, in the 1 Rep. 83. Mild- 
mays Caſe, in the 6 Rep. 40. and the Caſe of Pierce v. Win, 

in 1 Ventr. 321. 8 l 
And that a coNCLUs10N 40 ſuffer a recovery cannot be re- 

- ſtrained, appears by Mary Portington's Caſe, in the 10 Rep. 


_ $0 that the Queſtion is reduced to this, © Whether hat 
et can be effected by a LEasE made purſuant to a power, 
c which. can net be attained by a condition, limitation, cuſ- 
- © tom, ſtatute, recognizance, or covenant ?” 


Since the law has been thus careful to preſerve this inci- | 
dental privilege of fuffering a common recovery, to a tenant 
in tail, ſurely it will not permit this ne experiment, equally 
deftrufive. to that privilege, to take place. This is __ 
attempt of the kind: and it is a ſound rule of law, „ That 

hat never has been, ought not to be permitted. | 
4 i | The 


\ 
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The LEASE is alſo wid, as audulmnt de it was | | 
mis to deprive Sir R. A. 2 5 the profits of the eſ - NI 
tate, and of an incidental power over it. And the fraud TAYLOR, ex 

| which made it void was apparent. And as the eſtate af- dimidl, 
feed by the leaſe, ſubſiſted before the leaſe was noe the ATE 3 
leaſe WIE HINT at common law. Hon ps PR 


To prove the leaſe to be fraudutent, he relied on Nuit 
126. The Caſe of White v. Bacon, H. 32 Elia. In a forme= 
dba, the tenant 1. non-tenure; on which the parties 
were at iſſue, The jury found „ That the tenant made a 
« feoffment to ſeveral perſons, to their own proper uſe, 
« before the writ purchaſed; and that the feoffees never took 
« the profits of the land; but that the feoffor took them, 
« until the day of puxchafing the writ.” And the doubt was, 
Whether the feoffment was fraudulent ag againſt the de- 
mandant. And the judgment of the Court was, 44 That it 
« vat fraudulent and void.“ Now if the feoffec's not taking 
the profits, but the rFEorFOR's faking them, was a reaſon for 
adjudging the feoffment to be fraudulent againſt the de- 
mandant in that caſe; the leſſee's nor taking the 2 
poying the reſerved rent, nor having the leaſe in his cuſtody ; 
t the LEsSOR's CONTINUING in pofſeſſeon and taking the pro- 
fits to the day of his death, ſeem in the preſent caſe, to be full 
as cogent reaſons for determining this leaſe to the Dacres 
to be fraudulent againſt Dame Ann and Sir * A. the: ſon. - 


If this Caſe ſhould he eee by 4 « The feoff. 
te ment therein mentioned was made — by 13 Zliz. c. 5. 
4 made againſt fraudulent grants; the reply would be, 
That that ſtatute was made in affirmance of the common 
« law;” as appears by Twines Caſe in the 3 Rob. 82. 6. 
But he argued that the x ſe was fraudulent not only at nr, 
mon law, but _ by the ſtatute. For the 
Dame Mary ir K. A. the father, and Dame rye 
releaſing hes — 8 were a valuable r 
the eſtate limited to Dame Mary for life: and the marriage - 
portion of Lovis Carteret was a valuable conſideratian, which 
extended to the limitation to Sir N. A. the ſon and the heirs 


male of his l by . Carteret. ; Oily 


Here it hath been obſerved, 44 That H the leaſe had been 
called in > we ueſtion 40hil/ff it fbfifted, it could not have been 
ut 


« ayoided ; but would — been adjudged * for the be 
« nefit of the leflees :” and 2 Leon. 132. Moore, and Sovill, 


and other books, were cited 28 n to n the 
obſervation, © 


Anſwer— The obiection to tlie leaſe is, ** That it NEVER 
dim. fahl, for the reaſons which have been mentioned; . 
| G 3 il 


dimil. © 


1757+ 
— 


Tartor; ex eited are, 5 & 1 woke 
at the ſame time with the condition. In which caſes, there 


1 


=_ 
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if the leaſe was void from the beginning, tis a cortradifton, 


to ſay * it ſhall be 8 abſolute,” And the authorities 
all, of conditions ſubſequent to the eſtate, created 


Arxyn, v. was no objection to the eſtate; (for the eſtate Was allowed 
Hon ds Gal', to be well created :) but the F 
| to the ; (EE 


The inden- 
ture tripar- 
tite dated 18 
May 1710. 
V. Pa. 70. 


tions, which were /ub/equent eſtate, 


It has been obſerved farther, . That the eyes of the Court 
40 do not pierce further than the ſhell of a conveyance ; nat 
te to the gefign of the maker of it. Here indeed one muſt 


be at a loſs for an 1 for want of e what the 
ſhell of a conveyance is. But there is one thing that appears 
* this ſpecial verdict, which very much favours, if it 


does not directly eſtabliſh what we have been contending 


for: and that is the werdi#\ which is found to have been 
| obfitivied r Sir R. A. the fon, again Dame Ann the ſecond - 


wife of Sir R. A. the father, which verdict is a diſafirmanct 
of the leaſing and jointuring powers; and could not have been 
obtained, if thoſe powers had. /ubh/ted. *Tis true, there is a 
deed found alſo in the ſpecial verdict, which was made be- 


 ween: che death of Sir E. &. the father and che bringing 


the ejectment, and to which Sir R. A. che ſon is a. party; 
in * which Need there is a recital 60 that Sir X. . _ ſon 


te then elaimed the eſtate in queſtion, BY and UNDER the 


cc. GREAT dad; which: deed was not given in evidence on 
the trial of the ejectment. But this finding is a matter of 
no moment; for the little deed was executed either before 
or at the time, or elſe ſubſequent to the time of executing 


the great deed; If it was executed ſubſequent to the exe- 


cution of the great deed, then the little deed and fine control 
the great deed, by extinguiſding the powers. If it was exe- 


cuted b fore or at the time of executing the, great deed, then 


the bo deeds and the fine may be taken ar one aſſurance: 
V untecbg. ] and in that calc," the little deed corrects the 
tke father, ſabarged of the powers. And in eirber caſe it 


may be ſaid, with great truth, ( that Sir N. A. the ſon 


© glaimiii under the GREAT deed.” However, ſuppoſing the 
rſon who drew the deed had miſtaken the law; and made a 


falſe recital, ſurely a miſcrecital of matter of Jaw will ut 


cone lude Gurt 9. ee And what Sir N. A. the ſon's 
6407 opinion upon 'the matter. was, will appear hy the recent 
purſuit of his title againſt Dame Ann, for Sir R. A. the fa- 
ther died in February Lyog: and in Trinity Term following Sir 
N. A. dſe ſon brought his ejectment againſt Dame Ann, who 
was then in poſſeſhon of the eſtate under the jointuring power. 


But it Having been foxind;: « That afterwards Dame Ann 
6: broughr: an 'ejeinent; and recovered the eſtate upon 
5 | | 


tc two 


* 


— 


| 2 | | 
| Hilary Term 30 Geo. 2. 27 
« two demiſes, one made by herſelf, and the other y the 1757. 


„ 
« ſurviving leſſee. for life ;” it hath been inſiſted that , 
4 Ann — NOT have obtained that uerdict, UNLESS the two TayLong ex 
e powers, aan had cher an. act's 1 OO RA | dim, Pr 
| 1 3 K TNS, v. 
. To which it may be anſwered, that it does not t appear Hogps a 
| that the little deed was PRODUCED in evidence, upon the trial 
of that ejectment. Or perhaps the jointuring power only 
rt might then be in queſtion : or there might have been other 
of reaſons for the difference in opinion. But howerer i it NN 
ſt happen, ſtill that verdiCt is not Ne ng a 
Ce 
rs Here Mr. Knowler argued that the leaſe to the Bure 
it muſt have determined in 1711, upon the death of Sir R. A. 
8 the ſon, without iſſue male: and that the leſſor of the plain- 
en tif was barrad of his remedy by this action of ejectment, 
d being an action grounded on an entry ʒ) becauſe it was not 
c brought within 20 years after his title accrued; and conſe- 
en renne was not lawful, ” 21 Fac. I. c. 16. 
0 But theſe parts of his argument are omitted, for the'n rea- 
g * t = _— gk 104, 10. 
tn Third point or head. —But ſuppoſing the jeaf ing and the 
he jointuring powers did exif, and were well executed | by Sir 
_ K. A. the father; the matter which falts next under conſi- 
of deration is, * Whether the leaſe or jointure made in execu- 
re « tion of the powers, were an IMPEDIMENT to Sir R. A. 
ng s he NR e mop reg ene dee 
„ 
ol The point we ſhall dener to eſtabliſh is, chat Sons 
Io Earle, the perſon againſt whom the writ of entry was 
en brought, was tenant 9 7 the freebuld when ju was 
M | poem againſt him in the common recovery. And we ſhall 
be gin with obſerving that the Jointure or the leaſe could be 10 
A, impediment to Sir R. 4. the ſon's ſuffering the recovery; 
it becauſe neitherbf the leſſees or Dame Ann were in Paſſtiſion of 
on the eſtates, at the time when Sir R. A. the ſon e 3 5 | 
he onen to the faid Jous! Earle. | | 
- * I the Court mould be of opinion; on the a of * Note— 
's 2 Anderſon 196. That the livery under the letter of at- Upon his firſt 
nt e torney of John Dacres, veſted the freehold in his co-e . ed 
* « as well as in himſelf, and not in himſelf only; then we (ypon the 
ir inſiſt that the /ivery auar void, becauſe the leſſees were in authority of 
ho poſſeſſion By h deed. For if tenant for life has a power to ow _ 1 
er. ments de 
terres, pl. 67.) „ That no freehold paſſed by the livery, to any of hs 3 leſſees, exce 
un John Dacres who executed the letter of attorney to take it: which John dying in 
* 1505, the leaſe expired then.“ But he did not now inſiſt 1 9855 this point, but ſeemed 
5 rather to give it up. | 
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make leaſes for lives, and makes a leaſe for life - by Hurry, 
the /ivery is void becauſe the leaſe takes ect BY the DEED : 
for. by ſealing the deed, the power is executed; '2 Levinz 149. 
Wigſon Garret. 1 Ventrit 291. The Earl of Leicefter's 
Caſe. And the livery being void, the leſſees were, NEVER in 
POSSESSION : for-it 1s fund by the verdict (that the leſſees 
tc or either of them were never in poſſeſſion otherwiſe han 
cc BY the LIVERY.” FFF 0 
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And as the /eaſe was no impediment, ſo the jointure. could 


be none. For it is found “That Dame Ann being in poſ- 
« ſeſſion by virtue of the deed of appointment, and claim- 


6 ing the eſtate for her life for her jointure, an ejectment 


te was. brought on the demiſe of Sir R. A. the ſon, and 


« J. Walker his truſtee, againſt Dame Ann and the tenants 


te in poſſeſſion, for the recovery of the eſtate ; and that 


46 there was a verdict for the plaintiff, and judgment on it.” 


And „ that a writ of poſſeſſion was awarded ; and that ſoon 
cc after. the judgment, and during the life of Dame Ann, Sir 
&« R. A. the ſon entered into, and was in poſſeſſion of the 
« eſtates; and that he continued in poſſeſſion to the day of 
de his death.” By this it appears that the jointure and poſe 
fefſeon of Dame Ann was REMOVED out of the way. EY 


It can be no objection to the legality of Sir R. A, the ſon's 
poſſeſſion, © that the judgment was not executed by a-writ 
« of poſſeſſion :” ſince ſomething equivalent to it is found, 


diz. That ſoon after the judgment, Sir R. A. the ſon 


« entered into, and vas in poſſeſſion of the eſtate." And 
there is no rule of law more uncontroverted than * that a | 
c recoveror may enter without a writ of execution, where 


ee the demand is certain.” The demandant, after judgment 
in a common recovery, may enter, or take out execution at 


his election. Shelley's Caſe, 1 Rep. 106. Mary Portingtons 
Caſe, 10 Rp. 38. Conuſee may execute a fine executory 
(which does not take effect till execution) 22 Bro. 
Tit. — The plaintiff may have a rediſſeiſin, n the ſtatute 


of Merton, * (which gives it after a recovery in an aſſize 
1 


of novel diſſeiſin and delivery ſeiſin by the ſheriff, ) as well 
where he executes the recovery by entry, as where the ſheriff 
delivers ſeiſin to him. The patron who recovers in qrare 
impedit, may preſent, without a writ to the Biſhop, Hutton 
66. Rudd v. Biſbop of Lincoln. And the lefſor of the 
plaintiff may enter, after recovery in ejectment. 2 Sid. 156. 


Sir Robert the ſon being thus in poſſeſſion of the eſtate, and the 
poſſeſſion which is found to have been in Dame. Aun, having 


been removed; the effect and operation of the feoffment comes 
next in order to be conſidered, 15 3 


But | 


to what came from Churty take maticeof an e 1 
one of their Lor ade a deſire to hear it argued A er 
2 = to have been firſt exe- 
cuted, and /uppoſing the powers — have ſubſiſted and to have Arx vs, v. 
been well executed, and conſequently that Sir R. A. the Honda. 
ſion was only tenant in tail in REMAINDER 3 what would be * This had 
the ect the entry of ſuch tenant in tail in remainder, been intimat- 


under or in conſequence of a judgment i in ejectment. 1 TI as 


at the end of 


And Na hoped, he ſaid, to make it appear beyond contro= the ſecond = 
verſy, that Sir R. A. the ſon, after his entry in conſequence * 
of the judgment i in ejectment, became tenant in tail in pos- 

% ; i. e. became ſeiſed of an eſtate tail EXECUTED. 
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at gentlemen ho Wr — for the leflor of che 
9 KR have called the poſſeſſion of Sir R. A. the ſon a 
n naled poſſaſſion. But hg to maintain hit poſition, would 
ir ſhew tbe nx par een 
he 
of | There is a found ne in law, Lo Baa, a naked poſ- 
ofe ſeſſion, and a right of poſſeſſion. A dif 7 5 has only a naked 

| poſſeſſion x the ; difſei/ee. has the right of , poſſeſſion; for he 


may enter upon the difſeiſor. But when a deſcent is caſt, 


18 the right of poſſeſſion is no longer i in the diſſeiſee, but is in 3 
rit the heir of po difleiſor : for the diſſeiſee cannot enter upon * 
id, the poſſeſſion of the heir. 80 * a 0595 of mnt me a F 
on it: of entry; are ne * 
nd 3 N 
2 | Ee, is an af # ig; D and WHILST 1 continues in me 
ere free it the title of the adverſe party. dgment in 6 
ent ejectment, — which only the poſſeſſion is PEE not 2 B5 
at deſtroys the right of keene, which uar in che ady 1 
party; but GVS a right of po to the recoveror. And it 
ory if the judgment in ejectment did not produce this effect, the * 
rv, leflor of the plaintiff could not enter, or be intitled 20. the & 
ute writ of habere facias poſſeſſonem ; but his having a\right to ih 
ize enter and to ſue out that aur it, infers his right to the poſſe / 
yell fron. WriLsT the judgment flands in FORCE, it removes an i 
riff intervening eſtate out of the way: and. during that time, F 
zare tis the ſame thing as if' it had never exiſted, And the reco- by 
tton 5 right to = poſſeſſion will continue till the ju => | 
the 2 by error, or falſſfed in another action. "1 e the F 
56. caſe e tenant in tail ſuffers an erroneous recovery; 3% 
the ſo long as the recovery remains in force, it is a bar ag he ; 
ring tail, — the iſſue in tail has no right to the eſtate tail: for 
mes if the tenant in tail ſhould diſſeiſe the recoveror, and die, 4 
the iſſue would not be remitted; becauſe he has but bk 
N one title to the land, (which 1s the title by "Oy | | 
But | Dn . an » 
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became ſeiſedl of an eftate tail e of (in e ons 


NI ige "4, 306k 26:43 _ W 


ren be ee Teese e 

Mon, ant the 9 — in ian, meetin g in the $xME 22 
fon ; and that on being Bir K. A. i: this tha? che poſſe 
ad the remainder in tail onrreD, and Sir N. 28. * fon 


of an effate tail in n. 


ö Ik the nature of an action ed, nn 
| reſulting from frei 5A be gents: wenn 8 


ta clearer light, res js een Ws. \ Its g 
An ejectment is a a paſt ory action, in which almoſt ll ile 
to land e et the pa s title is to am eſtäte in 


fee; fee l for life, or for Ay e remedy is by one and 
the fame action. In an action of cfeQmeity; the plaintiff 


recovers only the poffeſfiem of the land; and the exetution' is, 
of the poſſeſſion . But if the leſſor of the plaintiff xeco- 
vers oy the Pole 72 of 3 land, it may aſked" © Fray he 
« becomes ſeiſed according hit titer Which it hoy be 
anſwered, Tut hb 4 Teeth is in poſſeſſion 
every perfon is, who enters iti execution of u * ment in 
ejetment, becauſe the law does no Wro Yap, the poſſeſſton 
nnd title unite, For it id a rule bf law, that when a man, 
« Raving u title to an eſtate, comes to the fion of it 
« lawful means, he ſhall be ft poffeſfion AcconpiING to | 
« title ;” as. where the title S py have a fee, he becomes 
ſeiſed in fe + where the title Je to have ah eſtate tail, he 
omes ſelſed of an eſtäte 0 11 fo b on, the late caſting 
0 eſtate upon him according to RI dee And were it not 
90 eſectment would be. Ty oft ineffectual remedy for 
57 f titles to eſtaten und it Would never ayfwer the 
urp 9 fot which it was brauglit into wiſe; i (as the 
ounſel on the other ' fide wWoulck Rave it) the leffor of 'the 
plaintiff had no mere. than a bar poſſeſſton, Her an execu- 
tion or entr on A jud ment in e ectment: Rut this is not 
all. Fox a great ab/urdity would follow, were it otherwiſe: 
a man wo d have a rightful poſſeſſion, with an immediate 
remainder” to himſ? ＋ 70 mak a notion which never exiſted 
rill this cafe came t  be' debated, Re r 


What ls it that converts an eſtate tall m remainder no "0 
eſtate tail executed, in any caſe ? certainly no 
lefs than the POSSESSIONS. coming to the . — er in hs 0 
For if there is tenant for life with remainder to a third per- 
fon in tail, nothing comes to the remainder-man upon the 
death of the tenant for life, but the 5 * the eſtate 


tail was in him before, 


* e 5 + "ey 1 7 
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che ſon made the feoffment to James Earle; whigh fliſcon- 
tinued the tail, 224 a defeaſible fee wp + 
recipe, upon which the common recovery was ſuffexed, We” 

fo" brought againſt him; and Sir R. A. the ſon being 3 eie | 
: ant 


party to the common recovery, as vouchee ; the common 
recovery, thus circumſtanced, barred the eſtate. tail and the 


remainders Over. | 


brought by Sir R. A. the ſon, by the judgment in the eject - 
ment afterwards brought by herſelf, yet that falſification 
had no other effect upon the eſtate than to revive HER right 20 
the poſſeſſion. Like the caſe juſt now cited, of an erroneous 
common recovery ſuffered by the tenant in tail; where, a0 
the iſſue in tail reverſes. the common recovery by a writ 
error, the reverſal revi is title to the gſtate tail 3 and con- 
ſequently he is then tenant in tail, by remitter. So that 
Dame Ann, by means of the 8 in the ejectment 
brought by herſelf, having the right to the poſſeſſion, became 
tenant for life AGAIN in poſſeſſion z with a remainder. 1N FER 
thereupon expectant ro ib RECOVEROR in the commun_ reco- 
very, or to che perſon to whoſe uſe the common recovery 
was declared, | | ; 


That eſtates may open and ſhut, or be ſpread and expand, 
As events happen, is not unuſual in our law. If an eſtate ig 
limited to A. for life z remainder to his firſt and other ſons, 
in tail z remainder to A. and the heirs of his body: / -A. 
has iſſue, he is ſeiſed of an eſtate tail execured , upon the 
birth of a ſon, that eſtate opens, and lets in the ſon ; 

A. thereupon becomes tenant for %, with remainder to hi 
ſon in aul. And this was Lewis Bowles cafe, 11 Co. 80. 
90 if lands are limited to a// the children, either in poſſeſ- 
ſion or remainder z upon the birth of the, ff child, the 
whole eſtate veſts in him or her; upon the birth of anather 
child, the eſtate opens, and. takes in bat child; and opens in 
like manner on the birth of every other child. 1 ILA. 
Raym. 310, 311. Fam of Swfſexn v. Temple. 2 Vern. 525. 
Cook V. Cook, . Han: TOS Oy "w% | ? 
But FO nt of the Queſtion now under eonſidera- 
tion does not altogether depend on the qUanTITY gf the e/tate 
which Sir A. the ſon hag, at the time when he made the 
feaffment: it depends on the QUALITY of the CONVEYANCE 
he made-wſt of + 1 ls 1 SOT OE 

All the gentlemen who have argued this caſe on the other 
fide have blentled and confounded the SEVERAL OPERATIONS of 
DIFFERENT ,CONVEYANCES 3 and have not conſidered =_ 

| | | RIEL. 


- 


dimif. | 
TKYNS, 
obi 


F 


_ N 446 Geet, | 
with that djfiniFion and proc u that is neceſſary for the ſolu- 


tion of the preſent 8 If due attention were given 


Tron, 
3 * eſtabliſhed, the ſeeming * of this TY of the GR. 


to the operation of the ſeveral conveyances which the law has 


ee, | COON. ; 
N . 5 e e 
Al. conveyances arte 4s a rrormunNTy ph 40 | 
a GRANT. SEATS: 5-58 


' Arzrment n on the þ e, without any 3 


ien uin attornment, 


a freehold or fee ſimple paſſer, 
39. Litt. g 595. 599. 611. 698. Co. ir, 360. f. 36). a. 


to the eſtate or intereſt of the feo A GRANT operates 
on the eſtate or intereſt which the Arie has in the ng 


nted. | But, to be more particular according to Lor 
s enumeration, a man may purchaſe or convey lands by 


tn manners of benny erred viz. by feoffment, e 


common e exchan 75 releaſe, confirmation, grant” 


in and ſale, will. | 


To make a feoffment evo and valid, nothing is wanting 
but foſeſſhon : and where the feoffor has poſſeſſion, though it 
be ar BARK and NAKED as the v would have it, yet 

y reaſon of the /ivery. Poph. 


A grant naſſes nothing but what the grantor ma JAW 
FOLLY eg Poph. 39. ar $ 608. | . 


| A. e and common recovery are kened 1 to a fooffinent : for 
one 18 called a feoffment of record, and the other is ſaid to be 
in nature of a feoffment of record. That which Sy the 
Akne between a feoffment fine and recovery, is, that they 
ALL PASS A FEE 3 THOUGH the feoffor, conuſor, or tenant, 


 BavEnone. Co. Litt, . b. But to give them this uniform 


ration, the conufor in the fine, and the tenant to the præci 
muſt be ſeiſed of freebold, i. e. an eſtate for life, at ye 
otherwiſe, the fine may be avoided, by — pies of 4 

« finis nil habuerunt ;” and the 1 lea o aan 
tenure, i. e. That the perſon aga 2 writ was 
< brought, was not tenant of the 1 Freehold, by right or by 
« evrang.” By this, it appears that a fine and a common 
recovery are both void, for want of a freehold : but it no 
where appears, notwithſtanding what hag been urged, that 


an gate in the feoffor is neceſſary to ſupport a\/FEoFFMENT. 


But it does not appear, and I have a great authority for it, 
that it is no p/ca, in avoidance of a feoffment, to ſay © that 
« the feoffor has nothing in the land at the time of the 
« froffment ; becauſe the land paſſes by the LiveRy : if the 


"i 3 of ehe feoffment is queſtioned, the only plea is 
68 


enfeeſfa par; which puts in iſſue only the LIVERY, 
This is the opinion, and . is the lagen of Little 
ton: r 1 _ 


: * : 4 
>» 1 3 * - 58 | 
rl a d 8 * 


5 281 bargain and ſale, will, paſs. nothing but 17575 3 
what the grantor may LAw TULLN convey,” WITHOUT #11&ry; Taxon, ox 
and on that account, are in the nature of a grant. Litt. dimiſ. 

3 606, 607, 609, 610. Hardr. 410. ds v. Slater. Ar vue, Ve 

t is the e of THESE conveyances, that the gentle- Hoa bs Kal“. 
e N | 


men, in . 


courſe of their argument, have arPLIED to a 
' FEOFFMENT © but with what propriety, is; ſubmitted. to the 
Court, upon what is now diſcloſed. be AS Dots on aba 


But it has been ſaid, „That ſuch a feoffment as this ma 
dc be made by ANY perſon in POSSESSION 3 and if eſtabliſhed,” 

« will introduce a NEW /aw in Weſtminſter Hall, coxTRAarY 

10 76 all FORMER rules and doctrines.” _ PO 


To which objection the anſwer is, That it is moſt clear 
« that a feoffment MAN be made by ANY perſon in POSSSESION :» 
_ 'tis the _ the _—_— and 2 8 
e language of the greatgſ profeſſors of it. r e, in 
his I on the 27199 4 W. 2. (which gives a 
writ of m diſſeiſin, where tenant for years aliens in fee, 
by feoffment, ) grounds his diſtinction between caſes which 
are within the act and caſes which are not within the act, 
on POSSESSION ONLY. For he ſays, * 'Though the act ſpeaks 
« of an alienation 1 a tenant for years; yet it 
« extends to tenant by elegit, ſtatute-merchant, ſtatute aple, 
« tenant at will, and tenant at /ufferance, BECAUSE all theſe 
« have a POSSESSION : but it is otherwiſe of a bailiff; for he 
« hath no POSSESSION ar all.” This ſhews how greatly one 
of the gentlemen is miſtaken, when he aſſerts a con- 
« yeyance of an eſtate of freehold, by a tenant at ſufferance, 
« would be vom“: ſince it appears by the ſtatute, and by „ v. ante, 
the comment upon it, © that a feoffment by a tenant az /f- pa. 80. 
« frrance (who has no more than a bare poſſeſſion) will un- - 
« queſtionably paſs a freehold.” And the caſe of Butler v 
Buckmanton, 2 Jac. 169. proves no more than that the 
releaſe of tenant in tail to a tenant at ſufferance, is not good 
for want of a pri ity between them. Beſides, a releaſe, (as 
has been already obſerved,) paſſes no greater eſtate than the 
releaſer can lawfully convey. | | A} 


Lord Ch. Juſt. Holt lays it down as clear law, in the caſs 
of Hunt v. Burn, H. 1 Anne, © That if leſſee for years \ 
makes a feoffment vith /ivery ; though the leſſor be on the 
land, proteſting againſt it, yet the land paſſes ; becauſe the 
« lefſee was intitled to the poſſeſſion.” And Lord Ch. Juſt 

Halt is ſupported in his opinion, by the caſe of Read and 
Morpeth v. Errington, Cro. Eliz. 321. where the Queſtion 
was, « If a feoffment by leſſee for years, the leſſor being 

| | | xF N : | 5 upon | 


Hilary Term 30 Geo. 2: | 
the feoffment: for it was pretended 
. *5" rr he. led, fo that no 


NN could be made. But the Court was of opinion 
that the feoffment was good; ( becayſe the leſſee had the 


& ſole right to the posskssToN; and livery ht always to 
2 5 | 127 eh 


ö 


ance of a feoffment, to tay „ that the feoffor had n 
& in the land at the time of the feoffment.” Let us here a 


Notice has been XIE that it is 10 lon i in STI 
a bps 2 — for /ife, and tenant 


the form of pleading | 
for gears; NY » ing being an infallible teſt of the law. 
If feoffment in fee is pleaded by tenant in fee, the concluſion 


is, © that the feoffec was by virtue thereof ſeiſed in fee: 
and the ſame concluſion is made on the feoffment in fee of 


the tenant for life and tenant for years, © that by pretext 


& thereof the feoffee was ſeiſed in fee.” The entry "of Ab 
| oats 108. is a of this. 


It 1 Caſe in the roth Rep. 43 „ That 
« the — ele r years was a good tenant to the pre- 
« ofþe.” In the caſe of Smith v. Parkhurſt, Or Dormer and 


Forteſeut, it was admitted that there would have been a * 
© 


tenant to the precipe, if Mr, Juſt. Dormer had made a 
ment. And the Queſtion i in Sir Willam Pelham's Caſe, 1 


Co. 14. b. is an admiſſion © that the feoffment 15 0 for 


« years will paſs a freehold." 


c That poſſeſſion ONLY. would fuppore 2 . wag 

the doctrine at Weſftminfter-Hall, in elder times. In Perkins 
(a book of no mean authori rity,) ſection 200. it is laid down 
as a rule, „that wrrmouT 9 Non, a man cannot make 


„ livery.” A feoffment by the leſſee for years, though tbe 


leſſor be upon the land, paſſes the land: nd the reaſon for 


this is rendered in the book, "way the leſſor had nothing 


cc to do with the POSSB8810N.” 78 


Ys bi the law, when lands were deviſable TAFR by cuſtom, 
that a man might deviſe that his lands ſhould be ſold by 
« his executors.” In which caſe, the lands deſcended upon 


the death of the teſtator, to his heir at law: and the execu- 


tors took no intereſt by the will. Babington, a learned judge, 
in putting this caſe, and taking notice of the feoffment 


of the executors, makes this remark; © And ſo, ſays 


he, © a man may have a /awfiul freehold, from a perſon 


« who had nothing in the land; as a man may have fire 
« from a flint, which has no fire in it.” And he further 
illuſtrates his concluſion, with the inſtance, “ that a woraan 
de ſhall recover her dower (which is an eſtate for life) againſt 
«2 "<p in chivalry, who has no freehold.” 9 H. 6. 25 


9 5 


So Day = 


LC 5 
like eſfecc. : 


D . V ol © | OD. nin © 


C never purchaſe any land wrryouT gating a 


Hilary Term 30 Ge ' og © 
mn 16 M. 8. 10. it is mentioned 28 4 thing notorious, ry 
„That thoſe who' haus no freehold may a freehold.” : | 
The conveyance which will, paſs a frechold a-perſon Nn os 
who has none, muff neceſſarily 1 ſince” there is dimiſſ. 
No OTHER conveyance in the law which will produce the —— 


7 
= 


- Before the ſtatute of uſes; a cg | oe conveyed the 
uſe by bargain and ſale; rangi ug a fine to a 
ſtranger. And the Queſtion was, Whether the fine was not 
void; as neither of the parties had any thing in uſe or in 
ſſeſſon? For by the bargain and ſale; the uſe was in the 
— z and nothing was in the bargainor, or in the 
ſtranger. It was d that if this fine was not good, great 
inconyenience would follow: for that many recoveries had 
been ſuffered againſt the bargainor, after he had conveyed 
the uſe. To' 525 Fitzherbert replied, * It is the folly of 
« purchaſors, that they do not take a FEOFFMENT from the 
46 ef qui uſe, before the fine is levied: for 1x they do, 
ee the FINE will be Goon. I, for my part, ſays he, will 
gene, ſo 

« THAT I may be in Se. when the fine is levied: for 
« then the fine will undoubtedly be gbod.” 27 H. 8. 20. 
The pos$Es$ION here ſpoken of, muſt be a freehold at leaſt ; 
becauſe nothing leſs than a freehold will ſupport a fine: for if 

neither conuſor or conuſee have an eſtate of freehold in po 


1 remainder, or reverſion, at the time of levying the fine, 
e 


fine is void. The FEOFFMENT here ſpoken of, is the 
feoffment of a cgſtuy gui uſe, after he had parted from the 


uſe, and whilſt aus d and inheritance of the eſtate was 


in the feoffees : ſo that it was the feoffment of a perſon who 
had ONLY @ BARE and NAKED poſſeſſion { unaccompanied: with 
RIGHT,) to a ſtranger. The feoffment could not have been 
made good by the ſtatute of 1 R. 3. c. 1. becauſe, after the 
bargain and ſale, the uſe was in the bargainee; and the 
feoffor was no longer ce/tuy gui uſe. This was the opinion, 
and this was the practice of one of the greateſt lawyers of the 


age in which he lived: for it is ſaid, that Fita herbert and 
| Baldwyn were the greateſt lawyers of that age. The obſery- 


ations upon the opinion of Fitzherbert, are, That if a feoff- 
ment from the ceſtuy qui uſe to a ſtranger, after he had con- 


| veyed the uſe, would have made the fine undoubtedly. good ; 


the LIKE feoffment would have made a good TENANT TO THE 
PRECIPE : and for this plain reaſon, „ becauſe the feoffment 
« PASSED @ FREEHOLD.” How would this great Judge haye 
been ſurpriſed, to have heard the operation of a conveyance 
which 5e relied on as the 6% of his titles to his — 
doubted and debated This caſe is an additional authority, 
« That the feoffment of a tenant — — will paſs a 
fee.“ For after the egſtuy qui uſe had conveyed the uſe by 


bargain 


TH. 8 2 . W 
* 
4 % 
9 2 


Tarros, ex © „who is a wrongful witheholder, paſſes @ fie.” For 


dimiſl, 


Arkvue, v. the 


Hoa bsh“. 


bargain and ſale, he was no longer a tenant,at will to his feof. 
fees. It is likewiſe a proof “ That the feoffiment of u de» 


4 4 


er the be uy qui wſe had no right to 
but i 


by the judgment of the Court, will introduce a M law into 


eftminſter-hall, conTRARY to all 'yoRMER rules and doc 


trinesz or whether it will not rather REVIVE a dactrine almoſt 
worn out of memory? It is ſo long fince a feoffment was 
in common uſe, that it is no wonder that gentlemen ſhould 
think the doctrine xu, and that the yxoeERTIEs of a froff- 


ment ſhould be ſo little known. 2300 | 
But it has been faid, 4 That the feoffment of tenant in 


cc tail in remainder expefant upon an eſtate for life, will nor 


ic make a DISCONTINUANCE ; though the feoffment was made 


e with the conſent of the tenant for life: and for this, 


the caſe of Swift v. Heath, Carthew 109, 110. was cited. 
This muſt be admitted; becauſe a feoffment does not make 
a diſcontinuance, unleſs the tenant in tail is ſeiſed of the eſ- 
tate tail, in paſeſſon But does this caſe prove, „That a 
« feoffment 


in the caſe cited, Whether the feoffment made a diſconti- 
« nuance?” admitted the feoffment to be oO: for the doubt 


was upon the operation of it. ED 


To put an end to the Queſtion, there is a caſe in which it 
was determined, “ That the feoffment of him in reverſion or re- 


ec mainder, in the abſence of the tenant for life, is a coor 


cc feoffment.“ It is in Dyer 340. The caſe was, that he 


in remainder in fee enfeoffed a ſtranger, in the abſence of 
the tenant for life; who neither attorned, nor aſſented to 


the feoffment, but occupied the eſtate during his life: and it 


was holden to be a coop ſrofment for the fee-ſimple. Where 
1 


is the difference between this caſe and the preſent? In the 
caſe before the Court, was not the feoffment made by the 


remainder-man, in the abſence of Dame Ann, the tenant for 


life? Did ſhe ever attorn or aſſent? And did not ſhe occupy 
the eſtate during her life? The only difference that can 
pretended between the two caſes is, that in one, the re- 


, mainder-man was tenant in fee; in the other, tenant in tail. 


But will that make any difference? Tis impoſſible it ſhould; 
becauſe the feoffment in both caſes, took effect by the 


livery. | | 
It has been further ſaid, © That Sir R. A. the ſon could 


& not convey a freehold by a rightfu/ conveyance; as by 
ct ſine, — 1 : - 15 4 
2 he could not do it by a wrongful one.“ 


or bargain and ſale: and if not by a rightfu 
Here 


the poſfeſuon ; was a wrongful with-holder,, Upon this, 
it is ſubmitted, Whether the confirmation of this doQtrine, 


Ya remainder-man with the conſent of the 
“ tenant for life, ic voip?” Nothing leſs. The Queſtion, 
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Here is a diſtinction made, which was never met with. 1757 
According to their notion of inſtruments of conveyance, a 
fine, releaſe, and bargain and ale, are righ:fu/ conveyances; TAYLOR, ex 
a feoffment, a wrongftd one: Whereas it is moſt manifeſt, dimiſt. * 
that ALL conveyances are, in themſelves, EQUALLY rightful, * Arxrus, v. 
are to be made uſe of according to the nature of the caſe 
to which they are applicable: and their being rightful or 
wrongful, does not depend upon their names or their pro- 
ies. That a freehold will not paſs by a fine, releaſe, or 
bargain and ſale, from a perſon who has ONLY a BARE and 
NAKED pofſe/ion, (for that is the ſubject we are now upon,) 
does not proceed from thoſe conveyances being lauſi ones, 


but from the nature of thoſe conveyances; whoſe property it 


is to convey nothing but what the maker of them may /aw- 
fully convey} hank they operate as a GRANT. Therefore, to 
infer from thence, © That a freehold will not paſs by a 
« FEOFFMENT),” a conveyance of a different operation, and whoſe 
property is to paſs a freehold and fee, by force of the 
LIVERY, is an inconclufive argument. ; Weds 


Another obſervation has been made, „“ That if the law 


e confiders that ſome perſons have this power, (to make a 
* feoffment,) and othert have not; the law will never ſuffer 


* that to be done by aud, which cannot be done fairly and 
« regularly.” | 15 
Anſwer. Every bne who can GET INTO POSSESSION has 
and ever had a POWER to make a feoffment : and the law 
makes no diſtinction of perſons. And whenever a tenant 
in tail in remainder has obtained the PO$88ESSION f whether by 
right, OR by wrong, ) and has done an act, 4vhil/? in poſſeſſion, 
to make a tenant to the precipe, in order to ſuffer a com- 
mon recovery; no inſtance can be produced where ſuch act 
has been adjudged fraudulent, unfair, or irregular. | 5 


It is very common, in practice, for tenant for life to ſur- 
render his eſtate to the remainder-man in tail, conditionallj: 
in order to give the tenant in tail in remainder an opportu- 
nity to bar the eſtate tail and the remainders over: and 
though ſuch ſurrender is a mere contrivance between the te- 
nant for life and the remainder-man in tail, yet no com- 
mon tecovery was ever avoided on that account. 


If tenant in tail in remainder diſſeiſer the tenant for life, 
and during the continuance of the deſſeiſin ſuffers a common 
recovery; by their own admiſſion, the common recovery is 
NOT avoi bh by reaſon of the diſſeiſin. So, where truſtees 
to preſerve contingent remainders during the life of a te- 
nant for years, have conveyed the freehold, to make a te- 
nant to the præcipe in order to give the remainder-man in tail 

Vol. . H | E 5 an 
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an opportunity of ſuffering a recovery; there is no inſtance 
C 


of ſuch a recovery being /et aſide at law, upon a ſuppoſed 
ex Hractice between the tenant for years, the truſtees, and the 


remainder-man in tail. And if a remainder-man in tail, 
who comes 10 the poſſeſſion by a wrong ful act, or, by firatagem 
and contrivance, may make a tenant to the precipe, in order 
to. ſuffer a recovery; ſurely a remainder-man in tail, who 
comes to the poſſeſſion by a lauf act, may do the ſame. | 


Where tenant in tail is party to the recovery as tenant or 
as vouchee, ſuch recovery is not in the eye of the law 
either fraudulent or colluſive: becauſe THE Law has made 
the eſtate tail, and all the remainders, and the reverſion ex- 
pectant on it, SUBJECT 79 the PLEASURE of the tenant in tail, 
and given HIM a RIGHT 7% BAR THEM ALL. Fa reverſioner 


expectant upon an. eſtate tail could avoid 4 recovery ſuffered 
by the tenant in tail, 'as fraudulent, colluſiue, unfair, or irre- 


gular; the law would have' deviſed ſome means for avoidi 

it: and the reaſon why there are vo ſuch means, is, e. 
a reverhon expectant on an eſtate tail is of no confederation in 
law: A reverſion. expeQtant on an eſtate tail i, u aſſets. 


The reverſioner cannot FALSIFY a common recovery ſuffered 


by tenant in tail: neither is reſceit given by the , ſtatute of 
J. 2. c. 3. to a reverſioner on an eſtate tail. The reaſon 


| of all this is, becauſe the eſtate tail is an inheritance which 


may continue for ever. There is no proviſion by the ſtatutes 
of 32 H. 8. c. 31. and 14 Elia. c. 8. to preſerve a remain- 
der or reverſion expectant on an eſtate tail; as there is, 
when they are expectant on an eſtate for life, and the tenant 
for life is only vouched. | „ 


But Fermer's Caſe, 3 Co. 78. has been objected: as if 
there was no difference between a ſine or recovery by tenant 
for years, tenant for . life, or a coßybolder, by covin, to the 


intent to bar the reverſioner or the lord of his inheritance; 


and a recovery ſuffered. by tenant in tail, to the intent to bar 
the eftate tail and the reverſion. "© 0 1 


It has been matter of ſurpriſe, to hear the gentlemen 
mention the ſtatute of 14 G. 2. c. 20. becauſe that ſtatute 
is made in aid of recoveries; and not to invalidate them; 
and more eſpecially, as there is a proviſo in the act, ( that 
« it ſhall not be conſtrued to prejudice or affect any queſ- 
c tion in law, which may ariſe upon common recoveries not 


« remedied or intended to be remedied by it; but all ſu 


& common recoveries are to remain and be of ſuch force and 


s effect as they would have been, if the act had not been 


& years. 


& made.” Beſides, there is a proviſo in the act © that no 
„common recovery ſhall: be called in queſtion after 24 


” 


5 
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"The principal” argument which the gentlemen have ops 
poſed to the octrine which we have been endedvouring to 


ſupport, may be reduced to the head of inconveNtENCE: 
and they have argued upon it, as if the. deciſion of the 


Queſtion depended on private opinion, and not on the Law: 


But the Queſtion is not, 6 What inconventenCe will at- 
4 VVV 

« tend the determination either way?“ but “ AT is the . 

„ Law?” The inconvenience (if there be one,) ariſes from 

the NATURE and OPERATION of 4 FEOFFMENT ; and can- 


not be avoided, but by tabing a that conveyance, or de- 


priving it of an operation which it has been allowed to have, 


by all the ſages of the law. But to do ht, is NOT in the 
power of a Court of Juſtice: fince no maxim of the com- 


mon law can be abrogated or aboliſhed, but by a LECIsLA- 
TIVE authority, ö 5 


| It was once thought to be a great inconvenience, * that a 
« deſcent, immediately after a diſſeiſin, /bould take away the 
« ENTRY of the perſon diffeiſed.” At another time it was 
thought to be no ſmall one, “ that the ſon ſhould %% hit 


« patrimony, becauſe he happened to be born but of time. 


And till lately, an heir might have been deprived of his family 


are by the warranty of an anceſtor who was never in poſ- 


- 


ſeſſion of it. 


The inconveniencies occaſioned by the maxims I have juſt 


now hinted at, were as great as that which is pretended to 


ariſe from the feoffment of a tenant in tail in remainder ex- 
pectant upon an eſtate for life: and yet they continued 
through ages of the law, till the LEGISLATURE took them 


away. The inconveniences which attended the law in thoſe 


inſtances were as univerſal as any that can be ſuggeſted to 


follow from the doctrine we have been endeavouring to 


ſupport : and yet Courti of Fuſtice never thought themſelves 
warranted to depart from the law. * | | 


Could the Courts of Common Law have determined © that 
« a defcent, after a recent diſſeiſin, did not take away an 
e entry;” without determining at the ſame time, © that a a 


* deſcent does vor take away an entry ?” Could they have 
determined * that a poſthumous child d tate, though 


« the eſtate which was the ſupport of the limitation to it, 


« determined before its birth; without reſolving at the 
ſame time © that a contingent remainder ſhould take effect, 
though it did not VEST during the continuance or upon 
* the determination of the eſtate created for its ſupport?” Or 
could they have determined & that an heir ſhould take an 


* eſtate, notwithſtanding the warranty of his collateral anceſ- 


* torz” without determining “ that collateral warranties did 


wn at bind?” And can the Court determine in the preſent 
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f Ga Caſe, c that the recovery is void; without adjudging ie that 
=» 287 „ © a feoffment has nat the operation, which it HAS HAD ever 
Taytor, ex © finca.it become a common aſſurance ??? 
dimiſf. „ „ Be VC 
. ATxyYns, v. When the law is doubtful, it is allowable to draw an argu- 
. Honpz &al'. ment from inconvenience : but where the law is fleur and 
preciſe (as it is © that the feoffment of a perſon in poſſeſ- 
c“ ſion, let him come to that poſſeſſion how he will, paſſes a 
« fee;”) an argument from inconvenience is KOT admiſſible ; 
becauſe it tends to undermine and overthrow the Jaw. 


Much has been ſaid of BissETsix g afid many etitical ob- 
ſervations have been made upon that ſubject, in order to 
ſhew that Sir R. A. the ſon could not be a diſſeiſor. All 
that needs be ſaid to them is, that Sir R. A. the ſon entered 
by right on by wrong ; (for there is no medium:) and * that 
« he entered and took the profits, is admitted. Now ir 
he entered of his own wrong, he was a diſſeiſir; for ke 
_ ouſted the tenant for life: and F he was a diſſeiſor, it is 
agreed there was a good tenant to the præcipe. Ir he 
entered by right, then (for the reaſons already offered) he 
had * ray to make a tenant to the precipe by his feoffment. 
So. that in either caſe, James Earle was a Goop tenant to the 
præcipe at the time when judgment was given in the common 
recovery. And ſo he was warranted, he ſaid, to conclude, 
That the recovery is good, and-barred the eſtate tail limited 
to Sir R. A. the ſon; and conſequently, the remainder in 
fee, which was limited to Sir R. A. the father, and by him 
deviſed to the leflor of the plaintiff. | 


ach Point. The fourth point or head.—Suppoſing the recovery to be 
good, whether the RE-ENTRY of Dame Ann, under the reco- 
very and judgment in the ſecond ejectment, did Avon it. 


| The gentleman who made this 88 ſaid, © it ſeemed 
4 to be of conſiderable weight.” ether it be ſo or not, 
wee ſhall ſee preſently. What he undertook to maintain, was, 
« that the entry of Dame Ann, after ſhe had recovered in 
« the ſecond ejectment, REVESTED her eſtate for life, and 
« the remainder in fee; and put the eſtate in the sau 
« plight it was in before the common recovery was ſuffered.” 
And to make this out, he compared the entry of Dame Ann 
to the regreſs of the diſſeiſee, which voids all intermediate 
acts, by relation; and made that inſtance the foundation of 
his argument. "FA „ | 


N 5 Mr. Knowler here obſerved, how inconſiſtent thir argument 
of the gentleman was with his former. The direction and 


force of his former argument under the laſt head was to _ 
9236 2 | 251 
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« chat Sir N. A. the ſon entered by title, and could nor oſt 1757. 
« ſbly be a diſſeiſor. The drift of thit argument is to prove: 


him to have a diſſeiſor. This ſhews how difficult it is Taro, ex 
to be conſiſtent, when a perſon would reconcite matters dimiff. | 


* 


Arx, v. 
| 5. 43%0 . een e e eee ee eee Hob & al'. 

The Queſtion is not to be determined by the rule or in- „ 

ſtance which the gentleman has applied to it; but upon 7h15 

diſtindtion, „ where the entire eſtate is defeated,” and 

« where ONLY part of the' eſtate. is defeated, by one who 


not ſupportable. 


C hag a prior title.“ The caſe which the gentleman puts, 


falls under the [rf member of the diſtinction : the preſent 
caſe falls under the ſecond member of it. A Te 


The ſubſiſting eſtate, at the time when Dame Ann entered 


under the judgment in the ſecond ejectment, was an eſtate 
in fee in Robert Athyns the nephew and heir of Sir R. A. the 
ſon. All the intereſt that he could derive to her/elf by force 


of the judgment in the ſecond ejectment, was an eſtate for 
LIFE : for the could recover no. otherwiſe than according ts 
her title. And therefore Dame Ann's entry under that 
judgment could have no other effeft than to diminiſh and leſſen 
the intereſt of Robert Atkyns, by taking out of it an eſtate for 
HER /ife, This will appear by ſome inſtances which ſhall _ 
be mentioned. Tenant for life ſurrenders his eſtate to 

next remainder-man in tail, conditionally ; to enable the 


remainder-man to ſuffer a common recovery; a recovery is 
ſuffered : and the condition being broken, the tenant for life 


re-enters ; the re-entry of the tenant for life will zo? avoid 
the recovery, and revive the eſtates that were barred by it. 
This appears by every day's experience. One of the gentle- 
men ſeemed to admit the law to be ſo; and accounted for 
it, by ſaying, „It is becauſe the tenant to the precipe was 
«© made by force of a rightful eſtate.” But that is not the 
reaſon. e true reaſon is (what has been already men- 
tioned) that oNLY part of the eſtate is defeated by the 
« entry of the tenant for life; and not the ENTIRE eſtate.” 
A tenant for years, or by elegit, can avoid or falſify a reco- 
very, during their particular eſtates only. A wife can ayoid 
a recovery ſuffered by her huſband alone, as to her title of 
dower only, and 10 further Remainder-man in tail, expe- 
Cant on an eſtate for life, diſſeiſed the tenant for life, and 
levied a fine with proclamation ; the tenant for life entered 
on the conuſee : and it was determined © that notwithſtand= 
ing the regreſs of the tenant for life, the rever/con re- 
© mained in the conuſee, not defeated.” And this was the 
caſe of Okes ex dimifſ. Lord Sturton, which is cited in Pop- 
ham 65, 66. Leſſor diſſeiſes his leſſee for life, and makes a 


leaſe for life to another; the firſt leſſee re- enters: he leaves 


H 3 the 


*y- 8 ot FOO” *\| 
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| 1757. in the ſecond leſſee for life; who ſhall hare 
„„ . reſeryed on the. firſt leaſe. Earl of s 
Tax koa, ex caſe, cited in Sir Meyle Finch's caſe. More proofs might be 
ex dimiſl. brought to confirm this part of the argument: but in ſo 
Arxvvs, v, plain a cafe, theſe may ſuffice. And with them we may 
Hon DEG al', conclude, that RE-entry of Dame Ann, under the reco- 
very and judgment in the ſecond ejectment, did xor Aud 
n een, reoprery e by Sir Raber? Aid the ſon. 


| And let it be obſerved, chat the arguments made, uſe of, 
have not been drawn from general reaſons and reflections; 
but have been ſuggeſted from avuTHorITIEs, and from the 
EXPERIENCE AND PRACTICE of learned men. 


| Upon the whole, he run judgment for the defendants 
In reply-—it was urged on the part of the plaintif— 


Aren. id, Ae G the mat und line dnrde bat che tle deed 
did not revoke the greater one, or ny oy the poxwers thereby 
iven- Which was ſupported c uf eee drawn 
rtrom the deeds themſelves. an f 
2d Point. As to.the * leaſe to the Decres being fraudulent, 7 — 


de 85.) The caſe in Savile 126, is not like the preſent : for 


as to the ar- here were expreſs legal motives for making the leaſe; whereas 
gument con- there were none, in that caſe, for making the feoffment. 


cerning the 
validity and determination of the leaſe to the Dacres, as in the adverſe argument. 


| See the 4 notes on p. 83, 89. 1. 19. e 105. in margin. 


As to lurry It was not ene ; and therefore yoid. 
I Ventr. 291. 


* 


34 Point. As to the recovery——The authorities are not ad idem : 


Nor as to the feoffment. For this is a FICTITIOUS poſſeſſion, 
and in nubibus: NOT an actual poſſeſſion. No — is 
recovered in ejectment. So that Sir R. A. the fon was nat 
tenant in tail in POSSESSION, for want of the freebold. And 
without'being tenant of the freehold, the recovery could not 
be valid. Mr. Xnowler admits &“ that the poſſeſſion of the 
1 bailiff would not do.” (V. ante 93- .) And ſurely, _ caſe 
e eee bailiff ff. 


As to Cre. Fac. 169. the caſe of Butler v. Dachmanten, 
J. ante 80. & 93.) The poſſeſſion of the tenant at fufferare 
Was conſidered as no poſſeſſion at all, in that cafe. "There- 
fore we may admit all Mr. XKnowler's caſes; becauſe they do 


mot come up to the HS * of Sir R. A. the —_— 
f eſlion 
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 precipe. And they ſtrongly urg 
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ſeſſion. Conſequently, the remainder is not affected by any fen 
Ai ' TayLok, ex 


Dame Ann was tenant of the freehold: ; and without dif- dimiM.. © - - 
ſeiſing her, there could be no tenant to the precipe, who Arxvus, v. 
would be tenant of the freehold. Sir R. A. the ſon did not Hoxps & al, 
enter as a diſſeiſor; but as having a title. And he had a | 
title under the judgment, to enter. And the eſtate which - 
paſſed by the feoffment, was according to his right. 2 Ro. 
Abr. 5. Co, Litt. 52. 3. And the warranty extended only + 
to the fictitious title in ejectment. The poſſeſſion only was 
transferred to him; not the freehold: and this was a mere 
naked poſſeſſion; an accidental poſſeſſion. 'Carthew 110. 
proves that the remainders were not diſcontinued for want 
of tenant to the freehold. Dame Ann was never out of 
poſſeſſion of the freehold. ee 219 | 

So that the eſtate which Sir Robert gained by his entry 
upon Dame Ann could not be an eftate tail in poſeſhon ; be- 
cauſe there was a prior rightful eſtate: for % in anNoTHER 


' perſon. Therefore it muſt be an eſtate tail in REMAINDER. | 


It is aſked, © When he firf began to hold over unlaw- 
fully? The anſwer is—from his firſt entry. Ws 


His ENTRY was not-wrongful : therefore he cannot be con- 


Gdered as a di for. But he HELD over, wnlawfully. Tis 
| like a tenant by ſufferance ;z or a man who enters upon the 


king (who cannot be put out of poſſeſſion ;) or a huſband 
after the death of his wife, c. And it is not eaſy to ap- 
prehend the diſtinction between entering “ under the eject- 
« ment;“ and entering ©« in pumſiance of the cjeQtment.” 
Conſequently, his was a mere naked poſſeſton : and the frees 


hold remained undiſturbed in Dame Ann. 


; . do 

As to the fraud and colluſion of ſuffering a recovery 
There is ſurely ſuch an in/ifficiency of effate in a tenant in tail < 
in remainder, that he cannot ſuffer a common recovery, 
And furely the Court will not permit a perſon who cannot 
be a tenant to the precipe bim/elf, to MAKE a tenant to the 

ed the vaſt inconveniences that 

muſt attend this doctrine now advanced, That a tenant 
« in tail in remainder only, who can obtain a mere naked _ 
*® poſſeſſion, may legally ſuffer a recovery and bar the ſub- 
t {equent remainders. | | 9 


Fourth point As to the re-entry of Lady Ann—The ver- 4th Point, 
dict did nothing: it is the entry that revzſts. It reugſted AER | 
Hate, which was an eſtate for /ife : whereas Sir R. A. the 


ſon's entry under his verdi& only operated to give him a 
„ . naked 


1757. 


TAYLOR, ex ene purpoſe, and in remainder to another. Then 
Ami. left x 


ATEYNS, v 


| Honpp& a“. 


11 
ti 
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44 poſt; 2 — 2 
SESSION. And he could not be tenant in tail in 


= 

him tenant in tail in remainder, ack found ans | 
In the caſe in 2 Ro, Abr. 421. title Remitter; letter 

i. pl. 1. the wife Waun, an AGt of Parliament, 


To” remitted her. Q 


th point, . (as to. the mma) y.) The ber is vor N 
of his entry, by the ſtatute % limitations 21 FJ. 1. . 16 


For the recoveree was not entitled to — a e 


being tenant in tail in fan. 


As e e Auma in the e _ t | 
Miles The demiſe was laid pA far back as to en uy 


whole term which Sir R. 4. the ſon had recovered : it was 


laid ſo far back, as to 5 days after the death of Sir R. 4. 
the father. And her eſtate had never been diſcontinued 
nor her right of entry taken away. So that Sir Robert the 
ſon was never tenant in tail in poſſeſſion. The leſſor of the 


. plaintiff could not therefore enter till the jointure of Dame 


Ann was at an end, and her life eſtate determined. Nei- 
ther could he enter ſo long as the leaſe zo the Dacres was in 


being: which did not expire il the death of Thomas Naur 


N * urviving leſſee, on 23d Jus 1752. 


Note — The laſt of the four arguments of this ** was 


Intended chiefly for the information of Lord yn, wha 


had not "amr. any of the former, 


Berors it came on, his Lordſhip (having read the caſe, 
and ſeen notes of all the former arguments) ſent for the _ 


. counſel and agents on both ſides; and told them, that a 


_ occurred to him, which did not ſeem to have been par- 
arly attended to in drawing up the ſpecial verdiet, and 

which obſerved had been very little gone into in any of 
the former arguments ; that it . to him material; and 
therefore — wiſhed to have it ſpoken to: and he choſe to 


appriae them of it before-hand, to avoid further expence 


0 


and delay to the parties; decaufe if he ſhould defer men- 
tioning it, till after he had heard them in Court, and if they 
ſhould omit going fully into that point in their argument, 
and his Lordſhip ſhould continue to think it nr it muſt 
occaſion a new argument. 


The point was, „ Whether, ſuppoſing the recovery to be 
te bad, yet the plaintiff's FJEGTHBNT was not berred by the 
60 ſtatute of Amed 


Tha 


Hilary Term 30 Geo. 2. - 265 
That depended, he ſaid, upon m conſiderations, Which 1 . 
| 6 to think of: as firſt, Whether the | & was 1757. 
| made purſuant to the power," or, (in other words,) whether Tartor, = 
the ki x was void, as not being made purſuant to the power; dimiſ. 
'(2dly) Whether it was not determined, upon the extinction of Arrνν, v. 
the kate tail in 1711: (3dly) Whether, as this ſpecial ver- ü 
dict was found, an objection from the ſtatute of. limitations 
as now open to be made. And he mentioned ſome _ | 
to them, which he deſired them to look into, 


Accordingly, upon this laſt argument the id ueſtion 
was very fully ö diſcuſſed on both ſides : but to avoid e 
I have — to report theſe ar, u. "of the counſel ; be- 

is 


cauſe every thing material upon point will appear from They fell 

the follo unanimous Omar of the 9 given by 3 — 5 

1 Mans 1. | — . 
in the mar- 


LORD MANS FIELD now delivered the reſolution of gin; and pa. 
the Court; (having firſt ſtated the caſe and ſpecial verdict.) 87 · & 102. 


Sir Robert Atkyns the ſon being dead without iſſue male, g 
the reverſion in fee, deviſed to the leſſor of the plaintiff, is | 
come into poſſeſſion : and conſequently, he muſt be entitled 
to judgment in this ejectment; unleſs the defendants can 
ſet up a bar to his RIGHT, or to his REMEDY "WP an 

cejectment, | 


They ſet up a bar to BOTH. - 4 e 


In bar of his RIGHT, they inſiſt u -the common recovery 
ſuffered in Hilary Term 9 Ann. A. D. 1710. In bar of his 
REMEDY, * inſiſt u pon the 3 of limitations, 


The common recovery, if dul ſuffered, certain! deftro 
the RIGHT of the leſſor of the Plaintif The 5 — — 
_ ations, if his title of entry accrued above 20 years before the 
15th of December 1752, has aan taken way the RE- 
MEDY BY BJECTMENT. 


The merits therefore muſt depend upon two general 
Queſtions, | N 


1ſt, Whether the ſaid common recovery was duly ſuffered ? 


2d, Whether this gerne ie is barred. by the /atute f 
limitations 2 


be 
the As to the feſt, The objection i is, that there was not a Firſt general 
good tenant to the pracipe for Tr the — Queſtion, 


'" 


8 - 
- 
L 
- 
N * 


2767. 


dimiſl, 


ATKYNS, v. 


Hops &al', 


| 
ö 
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Sir Robert the father, had an eſtate for life in che pre- 
miſes 3 and did not join, . 


in 
Fartos, ex any conveyance of the freehold to James Fare, the te- 
| _ 


nant againſt whom the præcipe was brought. (There 
no occaſion r re rey 


to che 3 Nacres. ) 
Pn 


The defendants e that hv a. x good tenant to 
the præcipe, upon two grounds; (1it) Becauſe Lady Hthyns 
had no eſtate for life ; ; and ſo Sir Robert the ſon was tenant 
in tail in pg (adly) Suppoſe ſhe had an . — for life, 
yet Earle was a good tenant to the pracipe, by - dife Wer 

hat 


11 which they endeavour to prove two ways, vis. iſt, 
Sir Robert Athyns, by his — was himſelf a diffeifor, and 


his feoffment the 17th of January 1710, conveyed the 


| freehold he had acquired by 45 2 to James Zarie, and, 
0 


A2dly, Suppoſe Sir Robert the 
faid af ment aua, a di ain eee gs ag 


n was of a diſſeifor, yet his 


| tenant of the freehold by Mein. 


As to the firſt ground, „ That Lady Athjnr had/no ofate 
4e for lif?— The whole argument depends upon this propo- 
fition, < 'That the leſſer deed was executed after the greater 
« deed; and conſequently, the power to Sir Robert Athyn; 


« the father, to make a 5 was exti nguiſhed by the 
« fine. levied in Trinity Term 1669.“ I the jury have 
not found the fact, „ which was executed.” Both 


deeds bear the ſame date. 'They are conſiſtent. They 
are both manifeſtly but one agreement, executed by different 


inſtruments, to anſwer different purpoſes, and to ſuit (pro- 


| bably) the convenience of one | party, who was intereſted 


only in a ſmall part of che 


The fine levied in Trinity Term W en deck deeds, 
and comprizes all the premiſes in the greater deed, by which 


the powers were created, 


It never could be the none to revoke theſe powers, at 
the inſtant they were created by the lefſer deed, which 
makes no mention of them: or by u fine levied, agreeable 
to the greater deed, in which they are contained. 


Sir Rebort Athyne, who ſurvived the tranſaQtion above 


30 years, has ſhewn by many acts, that he underſtood the 
power to be well u and een. 


If it was neceſſary, wy ought to preſume the leſſer deed 
firſt executed to ſup ar intent of parties, in u fa- 
mily ſettlement — — conſideration ; for it is 


. impoſſible to ä they could really mean to revoke 4 
| extinguiſh 


Wt Hilary Term 30 Geo. 2. | 

inguiſh theſe powers, and take this way of doing it. But 
in this caſe, there is no room for preſumption : the internal 
dae a -the thing Indeidy Linh 


anew 1. 


preſſed in one inſtrument. 


had an eſtate for life, the newt 


As the jointreſs clearly 
rle was a good tenant to the pra- 


und is That Fames 


« cp by diſſiſin.” 


The better to judge of this Queſtion, it may be proper to 
conſtituted the tenant of the freehold, in reſpect of every 
demandant ſuing out a precipe ; although the owner's 

was not taken away: (for where the right of poſſeſſion was 
acquired, and the owner put to his real action; there with- 


BEAR RA SG 8 


wrong.) 


* 
ci + ff, wp 


All the law concerning diſſeiſins, which is any way appli- 
cable to the preſent inquiry, exiſted and was in uſe and 
practice, before the aſſize of novel diſſeiſin. The affize was 

introduced, (probably from the uſage of Normandy, for the 
Grand Couſtumier treats of aſſizes,) in or before the reign of 
Henry the 2d. Glanville, who wrote in that reign, calls the 
great aſſize a benefit © clementiam principis, de conſilio pro- 
« cerum, populis indultam : and the Myrrour fo. 93. ſays 
« Glanville introduced it.“ | | #76 | 


Seiſin is a technical term to denote the completion of that 

inveſtiture, by which the tenant was admitted into the te- 

nure z and without which, no freehold could be conſtituted 

or paſs, Sciendum 1 feudum, fine inveſlitura, null mods 

| onfi s Feud, 0. 1. Tit. 25. Lis. 2. Tit. 1. 2 Craig. 
» 2« 1. 2. 8 8 F 


Dissrisix therefore muſt mean ſome way or other turni 

the tenant owt of his tenure, and wiping his place and feu- 
dal relation. At the time I ſpeak of, no tenant could alien 
without heenſe of the lord. When the lord conſented, the 
only form of conveyance was by feoffment publicly made, 


or fealty, was ſolemnly ſworn z and ſuit of court and 
vices ware frequently done. Week 


The freeholder repreſented the whole fee, did the duty to 
the lord, and defended the whole fee againſt ſtrangers. 


The freehold newer could be in abeyance ; becauſe the lord 
muſt never be at a loſs to know upon whom to call, as his 
| tenant z nor a ſtranger, at a loſy to know againſt _— to 

ring 


out doubt the poſſeſſor had got the freehold, though by 


coram paribus curie,, with the lord's concurrence. * 
ler- 


1 


wen. 
s them to be one tranſac- Tarton, er 
tion; and the ſame, to all intents and purpoſes, as if en- dimiff, 


ATzYns, v. 


Hoa peak 


try to find out what the % law. meant by a difſeihn which 


C. 2. 8 25. 


pa. 150 


ed 


it. 1643. 


= r —— — 


105 
nm 
TP | 
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bring his precipe. From the neceſſity of there r 
a viſible tenant of the freehold, and the notoriety w aQted, 
and did ſuit and ſervice as ſuch, many privileges were allowed 
to innocent perſons deriving title from the freeholder de facto. 


If the diſſiſor died, after one year's non-claim, the deſcent 
to his heir gave him the right of poſſeſſion, and took away the 
true owner's entry. The itat. of 32 H. 8. c. 33. requires g 
years non-claim. The feoffee of a diſſeiſor acquired title of 
poſſeſſion, at the time I ſpeak of, by one year's non-claim. 
The deſcent to hir heir remains privileged as it was at com- 
mon law: for the 32 H. 8. c. 33. extends not to any feoffee 
of the diſſeiſor immediate or mediate. Co. Litt. 256. a. 
The feoffee of a diſſeiſor was fayoured ; becauſe he came in- 


nocently in to the tenure, by a ſolemn and public inveſti- 
ture with the lord's concurre i IN 


But the ſtatute ® «© Dia emptores terrarum,” (which took 
away ſubinfeudations, and gave free liberty of alienation to 
the tenants of ſubjects, and to thoſe Who held of the King, 
as of an honour or manor z) and other ſtatutes which ex- 
tended the power of alienation to the King's _ in capite ; 
the frequent releaſes of feudal ſervices z the ſtatutes of uſes, 
and of wills; and at laſt the total + abolition of all military 
tenures; have left us little but the names of feoffment, ſeiſin, 
tenure, and freebolder; without any preciſe knowledge of the 
thing originally fignified by theſe ſounds: the idea modern times 
annexed to freeho/d or freholder, is taken merely from the 
duration of the eſtate, - 
| yholds, and the cuſtomary freeholds in the North, retain 
1 — in —— of — ſyſtem of feudal tenures. 


It is obvious how a man may vifibly be the copyholder, or 


cuſtomary frecholder de facto, in prejudice of the rightful 
tenant. It is obvious too, that uſurping ſuch copyhold or 
cuſtomary zenure, is a different fact, from a naked poſſeſ- 
fion, or occupation of the land. h | 


But, whoever will look into the practice of ether coun» 
tries, where tenures ſubſiſt with all the ſolemnities of feoff- 
ments and ſeiſins, upon every change of a tenant by deſcent 
or alienation, and upon every uſurpation of the real right; 
will eaſily comprehend, that at the time I fpeak of, it may 


be as notorious who was the feudal tenant de facto, as who is 


now de facto incumbent of a living, or mayor of a corpora- 


DrsskTsIN was a complicated fact, and differed from dife 


þ V. Lib, 4. e. Mug. The freeholder by diſſciſn differed from a poſſeſor 


2, 2. 


. 


S842 


S A 7 L 8 


— 


5 ; 52 
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puts many caſes of poſſeſſion wrongfully taken, which he 
calls intruſion ; becauſe there is no diſſeiſin: © Poſſeſſio que 


if * 


— 


1 ; 


7. ; 


& truſio.” FYeftimento is ſeiſin, inveſtiture 5 (from whence, dimifſ. 
the Saxon term veſt ;). a metaphor, the feudiſts oy from ATxzy ns; 


clothing: by which they meant to intimate, that 
« poſſeſſion was clathed with folemnities of the feudal tenure.” A 


particular tenant, according to feudal notions, was iz as of 


the ff of the fee, of which his eſtate was a part. If he 
e 


aliened 


was held,) he forfeited his particular eſtate, for having be- 


trayed his en with which he was intruſted : but on ac- 
count of the privity and confidence between \him and the 


reverſioner, and the notorious ſolemnity of the act of inveſti- 
ture, bis feoffment piss81I8ED the reverſioner. | 


Brachen, who wrote in the reign of Hen. 3. (before tenants. 


could alien without licenſe,) mentions the di/eiſin in this caſe, 


— . 


diſſeiſed to the u 


as a neciſſary conſequence, and as a thing which could not 

* 44277 c. 3. De Aſiſa Nove Diſſinæ, Ro 
Item facit quis diſſeyſinam, chm quit in ſcyſina fuerit ut de 
« libero tenemento & ad vitam, vel ad terminum anno- 
« rum, vel nomine cuſtodia, vel aliquo alio modo; Altun 
00 ene in PREJUDICIUM VERI domint, & fecerit AL TRRT 
« /iberum tenementum; CUM DUO SIMUL KT SEMUL, de eodem 
« tenemento & in ſolidum, a non poſſunt in ſeyſina. He conſi- 
ders it as impoſſible for the true tenant not to be put out, 


| when the other actually came into his place. 


So late as the 32d of Elia. in the caſe of Matheſon v. 
Trot, 1 Leon 209. the diſtinction upon which the judg- 
ment turns is, „That Henry Denny gained a wrongful po- 
« /eſhon in fee; but did nat gain any $EISIN 3 ſo no diſſeiſor: 
« therefore the deſcent to his heir is not privileged.” 


Nobody can ariſe the King; neither can any one be 
e of the King. The King may be wrong- 

fully difþeſſefſed: but the intruder's injurious poſſeſſion is fr; 
quo veſtimento, and called intruſion. The King cannot be 
made a diſſeiſor; not becauſe it is wrong; (for he may, ia, 


fact, with-hold the poſſeſſion of land from a ſubject contrary 


to right:) but the reaſon ſeems, according to the feudal 


2 to be this; a ſubject never could ſtand in the King's 
el 


n or tenure; and the King never could be in the ſeiſin, 


tenure, or feudal relation of a ſubject. By that policy, all 
real property was held, mediately, or immediately, of the - 


King: in the King himſelf, all real property was allodial. 


fee, (which he could only do by ſolemn feoff- 
ment, with the concurrence of the lord of whom the fee 


naked Hoa & 


_ 
175 


« nuda eſt omnino, & fine aliquo ve/imento ; quæ dicitur in- TayTOν ex 


16 
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The preciſe definition of what conſtituted a diſſeiſin 
which made the diſſeiſor the tenant to the demandant's pre- 
cipe, though the right owner's entry was not taken away, 
was once well known; but it is not now to be found. The 
more we read, unleſs we are very careful to diftinguiſh; the 
more we ſhall be confounded. For after the aſſize of novel 
Aſeiſn was introduced, the legiſlature by many adts of 
rliament, and the courts of law, by liberal conſtructioris in 
urtherance of juſtice, extended this remedy, for the fake of 
the owner, to every 2 or injury done to his real pro- 
yz if, by bringing his aſſize, he thought fit to admit 
imſelf difleiſed. | ; n 


* 


It lay againſt adviſers, aiders, or abettors, who were not 
tenants. Co. Lit. 180. ö. It lay againſt the tenant who was 
no diſſeiſor; as the heir of a btkellor, or his feoffee. Stat. 

Gloucefler. It lay for the owner againſt the diſſeiſor of 
the diſſeiſor. The tenant's not being ready to pay a rent ſeck 
when demanded, was, for the benefit of the owner's remedy, 
a diſſeiſin. Lit. $ 223. It lay for outrageous diſtreſs. 2 I». 
412. It lay againſt guardian, or particular tenant who made 
a feoffment, as well as againſt their feoffees. 2 Inf. 413. 
The ſtat. of Weſtm. 2. c..25. extends it to a man's depaſ- 
turing the grounds of another; or taking fiſh in his fiſhery. 
If one receives my rent without my conſent, I may eleCt to 


make him a diſſeiſor. Sie 407. If a guardian aſſigns dower 


tions have been cited of a DIsSE1SIN, But ſuch authorities 


to a woman not dowable, the owner may elect to make her 
a difleiſoreſs. 24 Ed. 3. 43. (cited in Cro. Car. 203.) Ina 
word, for the ſake of the remedy, as between the true 
owner and the wrong-doer to uniſh the wrong and as be- 
tween the true owner and naked poſſeſſor to try the title, 
the aflize was extended to almoſt every caſe of obſtruction to 
an owner's full enjoyment of lands, tenements, or heredita- 
ments. 1 . | 


The reports of aſſize can only relate to caſes where the 
owner admits himſelf diſſeiſed. x | 


© "The law-books treat of diſſeiſin, with a view to the affze, 
which was the common method of trying titles till ejectment 


came in uſe. | 

Littleton, who wrote long after the remedy by ſize was 
enlarged by ſtatutes and by an equitable latitude of conſtruc- 
tion, ſpeaks of diſſeiſins principally as between the owner 
and treſpaſſer or poſſeſſor, with an eye to the remedy by 


Theſe are the common places from whence many deſcrip- 


can 


— 


— 
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can give little light to the preſent Queſtion, which depends 1757. 8 


pon the nature of ſuch a diſſeiſin as made the difieifor tenant 
7j demandant, and freeholder de facto, Id $01TB of the Tarior, en 
true ewner« \. Yet the definitions in the books (though very dimiſtlt. 
imperſect,) ſavour often of that which originally was an Arxxxs, v. 
actual diſſeiſin ia /pite of the mer. Noa. 


Littleton, in g 279. defines diſſeiſin with an Nc. © Where 
« a man enters into lands or tenements (where his entry is 
« not congeable,) and ouſteth him which hath. the free- 
« hold, c.“ comment ſays, + Every entry is no 
« diſſeiſin, unleſs. there be an _— of the freehold?” And 


Co. Lit. 153. b. ſays, „ Difeiſn is 2 a man out of 
« ſeiſin, and ever implies a wrong: but di/poſſe/ſron or eject» 
« ment is putting out of pgſelſton, and may be by right or 
« wrong. Difejn ft un perſonal treſpaſs de tartious ouſter 


« del ſeiſin.“ ' 


Though the term * pis8E181N,” uſed, happens to be the 
ſame z the thing ſignified by that word, as applied to the two 
caſes of actual diſſeiſin or diſſeiſin by eleFion, is very different. 
This diſtinction of diſſeiſin at election, is made in the caſe of 
Blunden v. Baugh, Cro. Car. 303. of which caſe we have 
ſeen a manuſcript report, fuller than the printed one. The 
three Judges, with whom agrged the four Judges of the Com- 
mon Pleas, argued and 6 That the leſſee for years of 
« the tenant at will, was a diſſeiſor at the e/eFion of the 
« original leſſor, for the ſake of his remedy; but never 
« could be looked upon as the freeholder or a diſſeiſor in 
« ſpite of the owner, or with regard to third perſons.” The 
manuſcript report ſays,. if a precipe was brought againſt him, 
he might ſay © I am not tenant to the freehold,”| A variety 
of like caſes are put in Cro. Car. (to which I refer —:) In 
the manuſeript report there are more. | 


When the eaſy ſpecific remedy was by a//ize, where the 
entry was not taken away, the injured owner might, for his 
benefit, elect to conſider the wrong as a diſſeiſin. So ſince 
an ejectment is become the eaſy. {ſpecific remedy, he may 
elect to call the wrong a di/pofoffon. | 


| | ES l 
Where an gjecrment is brought, there can be no. diſeiſin; 


| becauſe the plaintiff may lay his demiſe when his title ac- 


crued, and recover the profits. from the time of the demiſe. 
The entry confeſſed is previous to making the leaſe: but there: 
is 10 real or ſuppoſed re-entry, after the ejec7ment complained. 
of, If it was conſidered as a diſſeiſin, no me/ne profits could 
be recovered without an actua / re-entry. 15 


If 
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If the leſſee for life or years makes a feoffment, the leſſof 
may ſtill diſtrain for the rent, or charge the perſon to whom 
it is paid as a receiver; or bring an ejectment, and choſe 
whether he will be conſidered as ehe Metcalf on the de- 
miſe of Kynafton vi Parry and others ; a caſe referved at da- 
bop Aſſizes 25th March 1742, for the opinion of the Court 
of Exchequer ;z (who gave judgment in it, on the 24th of 
November ,1143,) was this: Tenant in tail of lands leaſed by 
his father to a ſecond ſon, for lives, (under a power,) upon 


| his father's death received the rent from the occupier, as 
owner and as if no ſuch leaſe had been made during his 


2 v. Cro. Jac, 
659. 8. C. 


whole life. He ſuffered a common retovery. It was holden 
<« That this was only a deſſeiſin of the freehold at election, 
« and that therefore he could not make a good tenant td 
er the precipe:” and the recovery was adjudged bad, 


Except the ſpecial caſe of fines with proclainations, (which | 
ſtands entirely upon diſtinct grounds,) and the conſtruction 
of the Stat. of 4 H. 7. c. 24. for the ſake of the bar; I can- 
not think of a caſe where the 7 owner, whoſe entry is 
not taken away, may not elect, (by purſuing a poſſeſſory re- 
medy,) to be emed as not having been Mie. | "7 5 


The conſequences of actual diſſeiſins, conſidered 'as ſuch, 
continue law to this day. The diſſeiſee cannot diſpoſe or 
deviſe: the deſcent takes away his entry. There are two 
Caſes cited in the Caſe of Blunden v. Baugh, material to 
this point. Pouſly v. Blackman, B. R. Trin. 18 Fac. Rot. 
1230. Palmer 201. which is more fully ſtated in the manu- 
ſcript report, than in * Croke, The Caſe (in effect and ope- 
ration) was this: Tenant at will made a leaſe for years: 
the original leſſor deviſed. Though the leaſe by tenant at 
will, at the eiection of the original leſſor was a difſeifen, yet 
they adjudged his deviſe good, becauſe he had not elef# to 
admit himſelf diſſeiſed; and by making a will, intimated the 


_ contrary. 


Another Caſe, (not in the report in Cro. Fac. but cited in 
the manuſcript,) was in the 14th of Eliz. Sir Ambroſe Cone, 
of his own head, entered into lands of Sir Villiam Hollis, 


and paid Sir William afterwards, a certain rent, claiming 


to hold as tenant at will; and died. His heir entered: 
upon whom Sir William entered. It was adjudged. “ That 
cc at the election of Sir William Sir Ambroſe was a diſſeiſor: 
« but as Sir Villiam had not determined his election be- 


ee fore the death of Sir Ambroſe, and entered upon his heir, 


* it was no. diſſeiſin, and conſequently the deſcent no bar to 
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ſtranger could defeat the will. 
* wiſe was good.” And in the manuſcript report rt Where it 
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in dbe eaſe of Fat Blathman, Palmer 205. its fi, fad; 1757. 
4 H a diſſeiſee deviſe, WF epa enter, the Re 
& | good?” which Dotderidge denied, and ſaid chere alt he 1 Tavroz, ex 
alfa — Which ſeems . right, if there ever was a dimifl, 


for where an actual entry is neceſſary, it will no Ten WR, . 
good 4 1 made die; as was holden in Hon bs &al, 


2.1. 5 in the caſe. of Bering v. Park- 5 "I 

burſt. Thea "analy could not ſupport the leaſe made be- rs 

fore. + Salk 237." it is agreed, „The deviſe Ty + tk a0 | 
unter y, 


Teese, deen he wa iel ul in ſt as he mig ht bring 
* treſpaſs?” l. e. He Ze en % ut all h 18 cle 4 
ow and * ng _ that . A an 1 | 
he m t bring ment t bring 1 
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tion, what a e to! would men be in! 


ln che eaſe of Profle v. Blackman, tiers" was hs hab 
and after much argument, it was at laſt reſolved unani- 
mouſly by the whole Court, — the inconveniences which 
4 be introduced if a leſſee by a ſecret contract with a 
4 his leflor, „ That the de. 


is cited, one point ſaid to have been reſolved is, . That the 
4 owner, by — a ett, ſhewed his ELECTION NoT o be. 
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wy will now confider Shakes ames l can FP mo a. 
good en eng 2 


DrssE1SN is a fact. It is wot found: all the } Ju * | * 
“ That ſoon after the judgment in Geftinent; Sir Robert 
« entered and "was in poſe lon” This muſt be taken to be 
an entry in conſequence of the judgment. Alt was ſo conſidered 
— the ſpecial verdict : otherwiſe the defendants. 
N no caſe; for it is not found that Lad  Athyn was ever 
2 or quitted the * or that Sir R ede was! 
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could be a ffn of th freehold. LE 
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might, at the old law, recover againſt the diſſelſbr: 
might recover againſt the feoffee of his leſſor. But bs 
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never could thereby become a difſeiſor of the freehold : he 


never could be other than a termor, enjoying, in the na- 
ture of a bailiff, Tire of x teal e Ei recßect r 
the freehold,” n on enured always by right, and 
never by wrong. If the leſſor had infeoffed, it enured to the 
Vol. I. 8 | alienes; 
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en true owner may enter upon a diſſeiſor: but after 2 


ment in ejectme A actual entry would got. be per- 
1 If 8 had any election in this caſe; the 


rus owner elected «« N to be diſtiſad, and recovered by 
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d, upon which to determine this Queſ- 


"But NE" is ſtill hetind, 7 it h: 
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' which tenant in tail of the freehold and inheritance, or w 


Hip 8 30 Geo . 


he ſenſe of vile mens. and che general bent of che people 
in this country, have ever been againſt making land perpe· 
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tually unalienable. The nds *# - end was thought to Tarton, er 
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Nothing ** be more . to * Low w of fon 
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50 renn v. 
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than a male fee unalienable. But a bent ** to ſet property 


« free” allowed dhe doriee er à ſon was born, _ | 


condition of his javeſtiture.. 


„ e 5 75 8 14 1 N * 


No 9508 had the flatute 4 denis reperted wiki che law o 


| tenures ſaid before, «that the tenor of the wk; ſhould 


« obſerved;” than the ſame hent permitted. you in tail of 
the freehold and nana pt to make an alienation void. 


of a e. ut this was 
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inconveniences of ſo mu ; and 
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* * 


the great men, to raiſe the ds ite of their families, and (in 


8 times) to preſerve their eſtates from for- 

feitures, preventing any alteration by the Jepiſlature;——the 

ſame bent threw . out a in Taltarum's Caſe ; by 
I 


nies of 1 nne N ale nr = 
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| Public ul 15 in adopted ad gave a ſanQion to tha dofitine, 


for the real political reaſon, & to break entails;” but the gfen- 
ſible reaſon, cc from the fiftitious'recompenſe,” hampered ſuo- 
ceeding times, how to diſtinguiſh caſes which 1 Within tlie 


Us 


@ Pigott, of 


Common Re- 


a coveries, Pas 
75 8, 9, 10. 


falſe reaſon given, oy not within the real olicy of the i inven- 


Mature applaud common recove- 


tion. Till at 
1 e f i; 6 20. 33 


ries, and ent their rd 


H. 8. c. 31. 34 & 35 H. 8. c. 20. 14 Biz. c. 8. and la 7 


14 G. 2. c. 20. (which is a retroſpective and 8 2 
and ſeems to have reſtored the online tenant to 5 

Before the ſtatute of Qua emptores terrarum, [Ubi Kg 
ling, whereupon rents and ſervices were reſerved, did not 
prevent e lying againſt the freeholder of the 
ſeignory. When common leaſes to farmers, for one or 
more life or lives, reſerving rent, came in uſe; they for tliat 
ee reſembled. fubinfeudations, and ought not 90 prevent 
the præc 
under which ſuch leaſe 


es were granted: 


1 "il fow ages avowed the propoſition, 
we may now ſay * that common recoveries are a mere form. 


I 2 | «x 


being brought againſt the owner of the EN | 


I e, ef comveyante.” b circumſtances ef form and 
2. 2 e d r wee anger e 2 AUST 1 
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. were e yet in "ann a 8 e. 
fark. required deliberation and : and. they were only 
＋ to be made by tenant in tail in poſeſſon ; or by tenant 
tail in-remainder, ith conſent of the owner of the firit 
tate for life. The eldeſt ſon was reſtrained in the life-time 
* his father or mother, or any other anceſtor or relation 
ſeiſed for life under a family ſettlement. Nt 


95 The act of 14 G. 2 roceeds upon the tte to a reco- 
very having power to 7 it. Sir Nobert Athyis the ſon had 
n 298 to ſuffer a common recovery, without the concurrence | 

e jointreſs. © Any contrivance to do it-without her j Join. 
ing, is NE and ee e 


4 0h 2 Mane 

- If tenant in Gl in \pſſeſn is Hfſifed, though the . 
be brought ther; b the diſſeiſor, vet, if 5e is Youched, 
every "ſha ; becauſe he had power Yo bay. | . 


1 


3 In Lincoln College caſe, 3 Co. 59. the ] uppen 
tthe collateral warranty of 520 pe ſhe and Kaan had 


power to bur. 3 | N 


In Fenning's Caſe, 10 05. 44+ he H is oppor, 
7 the parties had power. 33 | 


wy parity of reaſon, this recovery als! not to ks ſup- 
ported, becauſe the parties had -NO power : 1 it was, the aw 
muſt be overturned. | | RE 


Every remainder-man in tail might eaſily get a naked br 
ſeſſion, and make a ſecret fem. Tn 


The plan of marriage and other family ſettlements, is 
« to limit a remainder to the firſt and every other ſon in 
. « tail.“ The negative which the father now has upon the 
eldeſt ſon's ſuffering a common recovery, is the very means 
and confideration of getting the eſtate re-ſetfled upon the 
* nhairiage of the eldeſt ſon. * By this method, the moment 
he attains to the age of 21 years, he may ſet his father at 
_ defiance, ſuffer a common recovery, and bar all the reſt of 
the family. Thi: nb ee in a _ Wanne 
= 1s mm | 


When 


When a termor, after the 4th of H. Ith, made a feoff- 
ment, and levied à fine with proclamations, and inſiſted 
upon g years non- claim; the judges, with ſtrong ſenſe, ſaid, 
though a feoffment by tenant for life, or years, or at will, 
is a diſſeiſin, it ſhall or operate as a diſſeiſin, to enable the 
termor himſelf to bar the inheritance, by a fine with procla- 
mations according to the qth H. 7. c. 20. For, = they, 
« it was never the intent of the makers of the act, that 
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« thoſe who could not levy a fine, ſhould, by making an 


4c eſtate by wrong and fraud, be enabled to bar thofe-who 
« had right. For if themſelves, without ſuch fi 
« Jent eftate, could not levy a fine to bar them who had the 
« freehold and inheritance ; certainly the makers of the 
« 4th of H. 7. c. 20. did not intend that by making of an 
« eſtate by fraud and practice, they ſhould have power to bat 
« them: and ſuch fraudulent eſtate is as mo eſtate in the 
« judgment of the law.“ So ſay I in the preſent caſe. It 
was never the intent that thoſe ah could not ſuffer a recovery, 
ſhould, by making an eſtate by wrong and fraud, be enabled 
to bar thoſe in remainder or reverſion who had a right. For 
if they themſelves, without ſuch fraudulent eftate,could not ſuffer 
a recovery to bar thoſe in remainder and reverſion z certainly 
the framers of this qualified ſpecies of alienation did not in- 
tend, that by making an eſtate by ee, and pructice, th 
ſhould have power to bar them : and ſuch fraudulent eſtate is 
as n eſtate in the judgment of the law. 1 

The Judges then put many caſes, where a recovery in 
dower, or other real action; a remitter to a feme-coyerty 
or an infant; a warranty; a ſale in market overt; the 


King's letters patent; a preſentation z an adminiſtration j — 


in ſhort, all acts temporal and eccleſiaſtical, ſhali be avoided 

covin : and from thence argue that a fine which the par- 
ties had mo potuer to levy directiy, ſhall not be ſupported 
indirectiy by covin. So argue I, in the preſent caſe : a com- 
mon recovery which the parties had uc power to ſuffer di- 
rech, ſhall not be made good by wrong and fraud. 


In the ſpirit of the makers of the 14 G. 2. 1 ſay the 


arties to this recovery had net power to ſuffer it: therefore 
l is ſubſtantially bad. Fe | * n for © 


This is not the caſe of a feoffment to a third perſon for 
his oꝛun benefit: it is, in effect, to the uſe of Sir Robert, the 
wrong=doer himſelf. The law conſiders a fear to the intent to 
be tenant to the pracipe as a mere inſtrument tor one purpoſe of 
form only. His wife ſhall net be endowed z his ſtatutes or 
Judgments ſhall nat affect the land; if he had a term for 
years, it ſhall not merge. Let me appeal then to the oldeſt 
authorities, in thoſe times when the ſolemnity and 9 

2 * 1 3 | O 
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arne, v. What Was eſtabliſhed 


of feoffments, and. the feudal veneration in which they were 


Hilary Term 30 Geo. 4. 


held, S 17 eu "open, 


to himſelf? Littleton ſhall anſwer : he tells us 
before he wrote. Lit, 5 395. 


an ad 


T 
[HIS „ If a diſſeiſor infeoff his father in fee, and the father die 4 


is: 


4 feiled of ſuch- eſtate, by which the lands deſeend to the 
44 diſſeiſor as ſon and heir, c. 3 in this caſe, the difleiſee 
well 8 upon the diſſeiſor, notwithſtanding the 
for that as to the diſſeiſin, the diſſeiſor ſhall be 
« adj indged in du ar a diſſe; RD het the deſerve) 


M nnn 


Ae che ſtatute De Davies tenant in tail in remain 
with the concurrence of the freeholder, might make a woidad!e 
alienation / by ws avg — he could not acquire to 
himſelſ that. privilege by urin entry and feoffinent; 
« He in — — in oh diffi es: tenant fol life, and makes 
« a feoffment, and dies without. iſſue, and the tenant for 
« life dies; he in reverſion may enter: it is no diſeonti - 
« nuances” Co. Lis. 347. 4. ö. It is no diſſeiſin of the 
reverſion. If remainder-man for life diſſeiſe the imme. 
t diate tenant for life; after the death of the immediate 
4c tenant, he is in as tenant for life.“ Neither ſhould a 
reverſoner, by an injurious entry upon the tenant for life, 
be, in reſpect of ſtrangers, allowed to tranſmit to his heir 
the privilege of deſcent. If the 8 6 2k diſſeiſes tenant 
for life, and dies ſeiſed z the deſcent ſhall not * _ the 


entry of a ſtranger. Hob, 323. 


From the whole, we may conelude before . intro: 
duction of common recoveries as a conveyance, this Queſ- 
tion had been agitated in an adverſary real action, upon a 

lea © that Zarle was not tenant of the freehold ;? it would 
ave been adjudged, from the law and artificial learning of 
tenures, “ that he could not be ſo conſidered.” Jf the Queſ- 
tion had been, Whether tenant in tail in remainder ſhould, 
by ſuch injurious entry and feoffment, GI a benefit to 


: bie, to the projute of | his reverfioner ? it would have 


been ajudged, eternal principles of juſtice, 5 that an 
&« act founded in wrong ſhould not, by virtue 4 the crime 
© bifes 5 become legal, for the author's e 15 


41 it is no agitated, when common recoveries are eſta- 


bliſhed, as 2 ſpecies - alienation the only Queſtion is, 


* Whether the rule of law which requires the concurrence of the 
& owner of the firſt eſtate for life, ſhall be overturned 2” Tis 
better to ſubyert the rule directly, than ſuffer it to be done 
by —_ arg entry and feoffment ; which cannot be 
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e pecial verdict. | 


tenänt for Me Fall ova hs recovery: If it would, 8 
is an end of the preſent Queſtion: for che je eber 
and was entftled to 15 the Pon ARS, Sir Robert n as | 
treſpafſer'ab' Intitio. 1 1 alt; acg word Et TY 0, 
Th gory Rab, and upon ror gra of ny, ths e 
very is let of wet 


As they bs no bar to the RIGHT of the lter of th 
plaintiff— EEK 


1744 hal ite Quid 1. & Whether the Kc of Secor a gene 
« the plaintiff is, by the "ature Cd — ral Queſtion, 
recovering in THIS ejeFment 12 | | 


This point was certainly not tified at yo that 
and ts you the ſpecial kh go is not pon do it. ht 
abſtruſe learning upon which the validity of the, cominon 
recovery depended, might engroſs the whole attention at the 
trial : and the ſpecial verdict havin (which eaſily 
might have been found,) particularly by appli 5 to an objec- 


Ari ks, | 


_ 


tion from the ſtatute of limitations, might occaſion. the 


Queſtion | not having been made at the ", till che laſt ar- 
rg The point however if b ben, e "= 02 16A 
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An · Gectient is a poſſe remed , . onl — 
where the leſſor of e _ enter : on omen it is 
always neceffary for the  plaintif to ſhew, that his leffor 
had a right to enter; by proving a poſſeſſion within 20 years, 
or accounting for the want of it, under ſome of the excep- 
tions allowed by the ſtatute. Twenty years adverſe the pour 
ſion is a poſitive l to the defendant : it is not a bar to the 
action or remedy of the nnn, but takes e 


right of paſſelos. Lan Le 


E laintiff in ejectment r id ofs © 
fe pen, Is pl as of 22 : and therefore the def 25 
deeds not plead the ſtatute, as in the caſe of actions. 


The Queſtion then is, Whether ie ee pit va 
verdict, ® chat the lf ofthe plaincff might ara, when 
* he brought this dectment f- 
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_— is ſufficient, 
it. That the hd leaſt was abſolutely void, and of no elſe, 
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by the expreſs tenor of the W 17 


3d. If ſubſiſting, yet, upon the extinQticn of the eſtate tail | 

it was a trft to attend the inheritance in the leſſor of the 

laintiff, and made part of his title deeds ; therefore could not 
5 the ſtatute's running to protect an e (poſſeſſion, 

or give him any new right of entry. 0 . 


* Firſt, That the 2% way voids | | 5 ** eve 


WM. Rotert dthyns the father, being oni tenant” for /; bife 
by virtue of his owner/bip, 77 make no eſtate, to continue 

r is death; This leaſe, erefore, after his death, can 
"4 be e by * 8 « if it was * Frater to 


Whether Ka made puta a 0 hi pov is the 
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The Imitation wy | inodiying of Rt b virtue of 

Wers, came from equity into the common law, with the 
2455 of uſes. The intent of parties who gave the power, 
ought to govern every conſtruction. He to whom it is given 
has a right to enjoy the full exerciſe of it: they, over whoſe 
eſtate it is given, have a right to ſay “ it ſhall. not be ex- 
ic ceeded.” The conditions ſhall not be evaded ; it ſhall be 


frrietl purſued, in form and ſubſtance : and all acts done un. 


der a ſpecial authority, not agreeable n wor” nn 
e mult be yoig, 


Ot all kinds of ,owers, the moſt frequent 18 that * to male 


« leaſes.” For the encouragement of farmers to occupy, 
ſtock, and improve the land, it is neceſſary they, ſhould have 
ſome permanent intereſt. Unlſt the owner o of the eſtate for 
life was enabled to eke a permanent leaſe, be could not en- 

Jof 


4 — 


. 
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| rn kee 
* 1 come after, muſt ſuffer by land N ee 222. 
18 out of repair, and in a bad condition. The plan of this TAYLOR, ex 
* power is for the mutual advantage of poſſeſſor and ſucceſſor. dimif. 
ne execution thereof is checked with many conditions, to Arve, v. 
7 guard the ſucceſſor z that the annual revenue ſhall not be di- Hoxpy&al', 


miniſhed ; nor thoſe in ſucceſſion or remainder, at all preju- 
diced in t of remedy, or other circumſtance of full and 


ample enjoyment, on | 
There are e methods of leaſing in common uſe in this 
kingdom: at the beſt rent ; and upon fines z which, as the 
lives or leaſes drop, are conſidered among the annual profits, 
This power is always adapted to both, It is inſerted in almoſt 
ſtriẽt ſettlement of every kind. It is inſerted in the 
ter deed of the 12th of June 166g z and given indiſeri- 
minately to Sir Robert the father, Sir Robert the ſon, and 
The nature and view of a power, fo uſually given, is well | 1 
underſtood : and courts of juſtice have always looked with a = 


jealous eye to ſee that the conditions in favour of the next 
taker be 2 gre ; not literally only, but /ub/antially. It is 


"0 — & - BY 


= 
— 


IIR 


not ſufficient that the ancient rent be reſerved: it muſt be re- 
ſerved with all the beneficial circumflances, If payable before, 
life, at four, it cannot be reſerved at two payments. Mount- 
nue joys Caſe, 5 Co. 3. . The whole rent muſt be payable an- 
can nually during the whole term. In that caſe, it was holden 
it to « that leſs could not be reſerved, even to the leſſor himſelf, 
4 _ © during his own life,” | / s | 
the One of the reaſons in Elmer's Caſe, 5 Ch. 2. ſhews the rent 
2 muſt be payable annually during the term. 5 
of In the cafe of Lady Charlotte Orby & al” M Lady Mobun, 
wer, three held clearly, that a leaſe “ reſerving the ig rent, 
wen though good againſt an owner of the inheritange, was wid 
hoſe under a power « and Comper and Trevor held, that reſerving 
ex- * Be en rent,” where lands ys — uſually 0. | 
1 be ouue d certain enou reference, againſt an 
un- | —_— the ur 1 waa was * — a power — becauſe 
nted it put the remainder-man under difficulties in avowing. — 
4e The intent was,” ſay they, © that the tenant for life 
nale « in poſſeſſion might leaſe: ſo it was, on the other hand, 
upy, « that the revenue ſhould not be diminiſhed; but the an- 
have « cient rent, at leaſt, reſerved : and in fuch beneficial man- 
for iner, as might with certainty, and witho ut any difficulty, 
en- 0 ß 8 1 


er 1 leſſee 3 but whether / „ 


17 Kris, v. 


: 


1 


Hilary Term 3% Oe e 
kee queſtion herb is" not, Ny they, „ Whether the 
« Jeaſe is void for incertainty, NR leffor an 

es are obferved, and fcb 


lauſes and „ ns 8 ought to have been, for 


« the benefit Ve third perſon, the rema . man.“ - 0 
In the caſe of the Ear! of Cordigan v. Montage, 9940 
1755, a deeretal order on e e report j the Duke of 
Meontague, tenant for life, without impeachmeiit of waſte, 
had power to leaſe, reſerving: ancient rent where uſually de- 
el, and beſt rent where not uſually demiſed; he made 24 
leaſes. The Maſter's report, as to many of the leaſes which 
he reported bad, was ſubmitted to: as where ancient cove- 
nants © to grind at mills, or to pay land tax,” were not in 
the new leaſe ;—where ſome part, not within the power, is 
included in the leaſe ;—where many manors were included 
in the leaſe, reſerving a ſum certain as the beſt rent; which 
Haid the remainder-man under difficulties, to find out whether 
it was the beſt rent or not. As to five of: them, which the 
Maſter reported to be good, exceptions were taken. Their 
validity turned upon this cafe, The words in the power were, 
« reſcrying ancient, uſual, and accuſtomed rents, herriots, 
« Jung, and; fervices.” In the former leaſes, the tenants 
covenanted ©. to keep in repair? that covenant; was omits 
ted in this. The Lord Chancellor was of opinion, that that 
covenant was a boon, and beneficial to the remainder-mon ; and 
held theſe leaſes. void for want of it. He took ſome days to 

- eonlider ;, and declared he was clear upon the argument, but 
took time, becauſe there was no caſe in point. The more he 
thought of it, the more he was convinced. The principle 
he reſted upon was, that the eſtate muſt come to the remain. 
fler man, in as beneficial a manner as ancient owners held it. 


I have gone fo far at large into the general doctrine, not 
from any dicse) 3 but becauſe the point is of ſo moch con- 
ſequence to the leſſor of the plaintiff. For this writing of the 
Ziſt of May 1698, has not colour enough to make a queſtion, | 


rſt,” It js no lng at all. The very definition of u leaſe is 4 
contract between landlord and-tenant, by which both are 
pound in mutual ſtipulations. Sack rites 


A fale and leaſe are defined to be the fame ſpecies of con- 
tract. A fale cannot be, unleſs ſomebody agrees to pay the 
rice: nor can there be a leaſe, unleſs fomebody agrees ta 
ire, 'and to q 2 * rent. This writing purports to be ſuch 
a contract. an indenturt, which implics e being 


ſcruments, tallping one with the other, It prof . 


ft 


4 ; 2 
* 
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made by Sir Robert Athyni on the one and the three | 
. the other part. SAE are mt 1 
1 y counterpart. It does Tay von, or 
| x making of it, © 19% dimiſfe 
jonny Gadd Arvo 4 
— A leaſe by virtue of a Noa . 
out of the. that gives 'the-power, 
ee. who gave the letter of attorney to'take-li, 
— died in 1706. Robert died in 1706, Sir Nobert At» BS 
the father lived till 1709. Suppoſe, at his death, 
3604. a year a beneficial rent: thoſe in remainder c i not 
demand it. Thomas Dacres had not executed the leaſe: he had 
not _— it; he never had entered under it: 0 diftreſt could 
abner rack nme. 
One man cannot: oblige another to be ls dung a hgh 
rent, without his conſent, This is fo pap wes, that on the part 


of the plaintiff, they have a Me Dae way 
ban eee f we 5 

1ſt. 2 banane. 
Robert, and eee 


31 34 «art 
ARC Tous govd 0 4 N "ts 1 docs not 
appear that he knew of it. But the mere takin - livery of 
ſeiſin, if he never entered or n e er N 
a mene rent reſeryed, | 


2d. In che cjeftment brought. 2 yr; n 
miſe was: laid Thomas Dacret, as well as the /jointreſs: 
and the plaing had Judgraeat ts. ow FRO | 


be nos,” 


Akon 1 inconfiftent « fo Reede 
be really a recovery upon both. But the judgment purſued 
the declaration; and was mere form, It does not appear that 
Thomas Dacres „ OLE of: a 


 prtered, * 


zd. That acceptance ſhall. be profimcd. 4 it "a con: 
rs to grants; a Thompſon v. Leach is cited. oh 3 9 
884. 


Ae The ground of Thompfon v. Leach, and of all the 
caſes there put, is, that a gift imports a benefit : and conſent 
to receive A BOUNTY may fairly be preſumed, till the contrary 
4 appear.” But the offer of lands to a ſubſtantial man at a 
rack rent, does not import ſuch a benefit as nobody in his 
ſenſes could refule: ou em: neat is prog 


. 


„ 
Terxon, ex too, from the writing itſelf. <a was the intent, 5 the 


Ars rns, v. conveyance only of the ideal freeho 
Hon pz &aV. che remainder-man, in Wan he brought an ejectment againſt 


|) 
| Hilary Term er 9 Gans ; 


bat the appears. Diierer afp dirinig ig 
whole lifes — 8 Mon. 1 


Dacres ſhould take effion or p 1 It was to be a 
Id : which might nonſuit 


third perſons; or prevent his ſuffering a reco er 
„ . . e "Wig IF 


It in ,ammaterial, whether-an eee 
W convey an ideal freehold, to delay the tenant in al 


lhe under os grants from inflating « 2 IE. * 91 


S e Ane! whether it be chat 
| 2 referring a rack A* e is LOO by Tepe pon 


5 


. 


5 
— 


* 1t is e een 
ins; _ ef ecially, that Thomas Dacret was not. But I 
further: Sir Robert Athyns, the nominal leſſor, was not 

by it, The derd never was out of his cum. 
The — intent proves it a fru far Sir Nabert imſelf 
His will, under which the leflor of the PR e avers 
| I at. 21 N e e 


It i is no objection. to a leaſe under 2 power, « has it is 
« in truft for him who executes the power S PROVIDED: the legal 
tenant be bound, during the term, in all requiſite covenants 
and conditions. But here, at the death of Sir Robert the 
father, thoſe in remainder had ns tenant to reſort to: and the 
nominal tenant never did in fact enter, nor could, either in 
law or equity, ever have been compelled to enter, or pay one 
farthing rent. So that this writing, calling itfelf an inden- 
ture, and purporting to be a contract, is waſte ers 217 
: We which nobody ever was bound. | 


Bur fu * it had been executed by the 3 em; it 
could not ſupported as a leaſe within the meaning. of the 
power; upon a variety of plain objections, in 5 of 15 

premiſes, the rent, and the remedy. 


1ſt. As to. the premiſer demi 1441 comprizes too mch i 
and lays the remainder-man under difficulties to know whe- 
ther the beſt rent is reſerved. It extends to things out of 
which no rents can be reſerved ; as tithes, rents of aſſize, 
rents of cuſtomary tenants, commons, feedings, and ww in 
the ſeveral tenures of particular perſons. | ; 


The condition de power is, that hive ſhould. holes 
term exceeding 3 lives in being at * 1 timen yet the wr 
miſe 


Mary Term Geo 2. rag 
. 1757; - 
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— 50 It . . . . "at [7 « 6 in Tarroa, ex 
* e eee ee ee eee r 1 71 
« beſt r got, to be 1 Arxvvs, v. 
4 the'rerns.”: 0920 10 200 00 Dot 2137 Honoadeal', 


? x 


1 81 
l 


* 2 i 25 30 J. 
3 — — ® x 4 
6 8 * 67 A 


er dee Sh plaforgng ede ee 1 
tion, it could not be gh till W and therefore, T 
fact, might 1 be payable e the term. It is not 


. 
found «to be che n dente * 8 275 8 
a A RING, F. 9 | 1 248} * 
zaly. en > | 


a 7 


ER 


rent, the leaſe might be aſſigned to a ſucceſſion of beggars. 
There being uo clauſe of re the ground might lie unoccu- 
pied without any, or not 8 diſtreſs upon it : ſo that 
the remainder-man could neither have his rent nor his lard. 
There is 10 „ an e e e 1 * 
e 5 Lk Ft 


e the le leaſe 9 8808 a "a fapported, jſt bid . 
been executed ted the'3 Dacres : which is ner the caſe. 


7. 2751 * 1% 


771. 8 1 : " 
135 wd 8.454 ** 1 1 511 0 — 


Erery fraudulent, 1 74 2 F of my . 
| egg. e he mans is void at lawn 


is If the leaſe "= a void exbcution of the power, 8 ALL 
gal claiming under the ſettlement, it cannot . made good agaifiſt 
* the reverſion in fee, whereof Sir Robert Atlynt the father. was 


ſeiſed, either by virtue of the livery, or by way of eſtoppel, 
ſuppoſing rats — to have executed: becauſe an oye! 
would have" pled; during the life of Sir -Rdexs 
father z and there is no Ape where 5 1 ry 
to make it e by virtue of — the reverſion in 
fee, would be contrary to the whole intent of the deed plainly 
ene Which 5 me tox ſecond anſwer e il 
04014 Ae! E 
2d Anſwer. | Su ppoſe this We eee t of the 24 Anſwer to 
ideal incorporeal freehold, a good execution of the power; the excuſe for 
they Fas er ar dthatit DETERMINED: with the eftate tail 3" thut not entering. 
the only cauſe of the tibeing * to preſerve the reverſion 


z during the eſtate tall muſt qualify the grant, and amoumt ro 
h 3 a limitation; that there is no technical form of words neceſſary” 
he- to expreſs a contingency $pon which an eſtate for lives may 
of WW foncrdrermine. e e 
Ze, 6 


The deed t tn ſaid — < 44 if the heirs TINS 

« Sir ded might the ſon ape, long; or, that the 

© leaſe ſhould determine, if, during the lives, the eſtate tail 

4 ſhould be ſpent.” That the intent of the OM plainly ex- 

Preſſed, is tantamount. 4 
3 


. 1757. —_ jy OI eee eee ts 1 
% , deviſed as ih , to attend the inheritance of the leſſar of the 
Tanten, er . which came into poſſeſſion 5 wn October 1712: 


dimiſſ. title an ght.of: | fff 97 R. ths 
Artes, % Aan 4 A [3 94197 74 | GY . 7 3%. we! „ 38 151 Ac 1 * 
Hens & alf. * ate was che of Bom muniments 7 a "mY 


nr 0 kinds, and it would be going a great way to fay, “ ſuch 
2 excuſe for n form ſhauld ke how an advr poten beach of 
Lot entering. © the ſlatute,” , 4 f ton Moo Hg: 

Kt 21 3þ. 11: i096 192: 

But as we are all 2 « 14 A 5s ur render of 

& fuch a leaſe might, and Long to be preſumed, to let in the 
<« fatute of limitations z the ſpocial verdict, here, nt h- 
r we cannot come t eg rg uff 
Ae in thek ſhape- Bf ? of 04 

Ain 07:97 BU. e550 7 4; 7 6437 WA 

It is unneceſſary * this point, 1 ved. 
itwouldba.neryaopropers nnnecelſarily. to do ĩt. a e 


If the Dacres had n eftate virtue of this 41 0 Neg" 2 

| th of Omaber 11 2, then: this ejectment wad: nee brought 
| within 20 years after the leſſor's title accrued : and no facts 
are found, to excuſe him within any of the exbeptions. . 


i285; 10 1 L548 ad fs 4 5 1 1101 Di 


| Thereforexre ure al of opinion chat there ſhould be 


55 JupGuenT at the Deruxpanrs. 
Ja Huis 28. ET: IVC 20 3513 10 £066! d& 594 1 27 
A, or ERROR! ede i in the Honſe of 

8 boy 3 TR 768. . 

agreed, and were to ar NT, qr the 
of the Houſe, 4 fark : v4 erage 

ſhould be of the ſame n 

« That this g ectment was barred by the ſtatute:oſ enen, 

N ee „ e 

| T6 W eines ti 85 
"All the Judges were ordered to attend. To whom, Rug 
the argument at the bar was dots the Houſe propoſed the 


N 


et Ie gt ee tt Rogga? © avwtak be 
| "2 8 LIE! 2 3902 * yh | 113 5 In: 207 10 11 
. Whether ſufficient. by dhe ſpecial verdict. ind 


appears 
* cauſe, to prevent the leffor of the plaintiff, by fonee of the 
<« ſtatute of limitations of the a iſt N e _ 
en EIN RAS Ea ro rf , We 


* ail $47 113 110 
Wuereupon, the Lord Chief Juſtice Wi 2 . con- 
ferred with the reſt of the Judges, delivered their unammous 
anfwer, & That ſuffieient Hoxs appear by the ſpecial verdict 
PREP N e h mee * 


15 19H HG; 


* 
= * # * PEA 
A ; ; ſ- 4 * % 
+ £ 6 . 1 : 
i - 


k *t * 


— 


gw 


E 2 R 
* * 1 Og D —. 


* 


\ 


9 8- l — 4 
* „ 7 IÞ 


23 


＋ 7 
* I 12 
3 «+ Dee 


— 


> 


18 


2 


4 
* 
* 
54 
0 
. 


* 


* 1 * y * 
od O. inne 27 1151 
| CERT 
8 1 ? * * 


1 5713 Hs * 34 Ky On . TIT) 1 4 en F 
Ti rat? # "Il ww? 8 1 vb 8 A 2 2 mw * ea e117 i AKT: | 
2 n h at bus 16784 7 


27 ARSE, JA v% © 
; H : 
| 51443 544,201} er. cle: bat 127 


A. Juſt. Wilmer en) 55 


an 0 nn 151 


WET ; 13 * 1 $4 2428 * 
THIS. caſe. was fat d. ra Sn, thy 1 8 
verdict, and was ſo dy. ws Was: vent any per- 
counſel on-each fide, in the ſame manner as if it had ey ve A 3 


ſpecial verdict i hut it va only a verdict Rap oor {exeral company, ua 


traverſes, to the returo of a mandamug (on g 4 boa di- til he ſhall 
hr yr to the, Mayor, of 1 comman have been call- 
and admit thy a Nee 7 © Tondo gc 
of the oamgaty Br en, e en of of the — 
Derlam. d T0 ne ee of Br a — 
The right ſet Rebert Grien was his h eue Wees pe 
elected ES a freeman of the t the + uw Fe 


jection to his being $worn by the Beyer, wan Was ce that he had ſtewards of the 


« NoT conformed to certain by-laws p r in the teveral com- 
« { retyrn ; and found by. the verdict. 5 — 5 5 04 


The return was That Durham is pa — time imme- * 
morial hath been an ancient city, &'c. and alſo, that a power is of by — or 
given by n charter of Tabias then Biſhop of Durham, (in 44 Jo eee 
Elia.) confirmed; hy King James the Firſt, to the mayor, hem, is good. 
aldermen, and COMMON COUNCIL for the time being, or the 
major part of them, (of hem the MAYOR AND SIXiof tbe alder 
men to be SEVEN,) to make by-laws, in the flead, for, and in 
the name of the whole e ere ny of the hs " Durham 
und. eee. | Bae "4 5 


2 
14 


Then the return ſet pech. thr da brust were „ . 
made. by the mayor, aldermen, and comMonarTy, in due 
manner met and aſſembled at the guildhall, Sr. on 8th Ne - 
vember P And it particularly ſets forth and f, ecifies three 
ſeveral by-la WS, as I een then there ma BY TEINS ; 
to wit— 7 


That for the ee preventing all — being — 5 iſt By-law, 
free, that have not a right or title to their freedom iii the ſaid 
city, and for the better regulating of the ſame, the mayor, 
one or more alderman or aldermen of the ſaid: city, and the 
wardens and ſtewards'of the ſeveral and reſpective companies 
forthe time being, SHALL from: henceforth nE T at the guildhall 
1 the . timer in every 1 Viz. on 
the 


—_ 7 | Hey Term 30 
©. the fen y after 'Mortinmar, the firſt Mo da 
Gan, 75 her N en that is hereafter to be ad- 
— or mitted 1 the (ih 2 and BoRoVcH of Framwel. 
Dbanan. go ne one any rho ae, at three of the ſaid 
BEFORE ſuch his admittance to be a freeman; 
Ax # 1 of by the ſaid mayor and one or more 
+ alderman or aldermen, and the wardens and ſtewards of the 
ſeveral and reſpective company or fraternity (for the time be. 
ing) wherevf-he'or they is or are to be made and adinitted a 
freeman or freemen ret] . or the majo of the ſaid 
mayo, alderman or ae wardens of F 
esd Kort eee tony 
Pat 4 +: 


an i en en 

2d By-law. That any warden, eee that wh 
an perfonaf# of the fad 4) or of an Se 
©. +, .. ., contrary to the ſaid laſt ordinance or by-law mentioned, 
- ſhall reſpeQively vonrzrr and pay the fum of 307, to the 
aldermen- and commonalty. of the ſaid city. of Dur- 


n N recovered by action, or diſtreſs of the 
»ſffender's goods, or otherwiſe ; Sa or Lean gd com: 
en 8 — for the uſe of the ſaid mayor, Nee 

4 0 2 2 „ to defray an ons PR © mA nes to 


id corporation or ternity. 


a By. : That in caſe the mayor of the faid city * the wk being | 
OY ſhall ſwear any perſon that has not actually ſerved ſeven 
Peears as an apprentice with a freeman of one of the ſaid com- 
_ =”  panies or fraternities belonging to or uſed in the {aid city, or 
mall not be juftly' entitled to the ſame by ancient uſage or 

euſtom t the ſaid - city, he ſhall forfeit and pay the ſum 
ind ob : which” ſaid ſur MN" by: orgy EW ut 2 


to be pre ut fugrs. . 


| All which aid ent ie ere ns: gart e n 
alledges to have, ever ſince the making thereof, been con- 
ſtantly obſerved and kept, OM pd, to ef in their Re 
ann Se. 1 I 


enn 


bs Wl i a l | TEL 
1 That Nobert Green. was Nor elefied and — a 1 


% Z of the faid COMPANY of free maſons,” rough maſons, wallers, | 
Ne : ene plaiſterers, flaters and 3 


That Robert Green was mever 5 called to bis 2 ſvn of 
the ſaid city of Durham and Framwelgate, ner Eves aypROVED 
of by the' mayor and one or more alderman or aldermen of the 
city of Durham and Framwelgate aforeſaid, and the warden 
and ſtewards of the ſaid company or fraternity of free maſons, 


Wc. One his ſuppoſed election —— to he a free- 
man 


Ly 
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e Cr 
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eee 
admitted him, nor adminiſtered the oaths to him uſt 


| Abd for the e the fas 


taken for the due execution of the ſaid office. 
this return, Green takes 6 ſeveral traverſes: on 


iſſues were tried. 


it laue That the mayor, 1 
vor duly meet, 3 1728, n nor, 


ad Iſue That 212 not in a due manner make the firſt 


nme 
| 2d Iſue— That 


they did vor in duc manner make th 


fecmd by-law mentioned in the return. 


4th Ifſue—The lite 3233 
mentioned in the return. 


5th Ifue—That he war läd and admitted 4 Beiden 
of the ſaid company or e ts of free maſons, Dc. as in, 
the writ is alledged. - 


th INue—That he was duly called to be a FATE Ul of the 


ſaid city of Durham and Framwelgate aforeſaid, and was 


approved of by the wardens and ſtewards of the ſaid com- 


pany to be os Ran © Durham and 
Framwelgate. 


The jury find, as to the 1ſt Ine That upon the gth 
of November 1728, the then mayor and aldermen and com- 
monalty did in due manner meet and aſſemble, at, Wc. in order, 
&c. in ſuch manner and form as 'the ſaid mayor by his 


return hath alledged. 


As to the 2d Iſſue —That the ſaid mayor, aldermen We" 


commonalty did then and there, 18. DUE MANNER, make the 
Iſt by-law in the return mentioned, in ſuch manner and 
form as is therein by the ſaid mayor alledged. 


As to the 3d Iſſue — That they did in due manner make 


the 2d by-law, in manner and form, c. 


i wit een e 


the 3d by-law. 


Vor. I. = x > As 


. * id 7 "IE 
2 * * * "IP FS, 
HI . "IN 3 
111 . 
8 


Dusan. 


Hilary Term 30 Geo, 2. 


As to che th INu6—That Green wrelected and admitted z 
freeman of the company, as in and by the writis alledged: but 
that BEFORE SUCH Hir admittance, he was wigs called at 
meeting held according to the ſaid by-law in the ſaid 2d 
Iſſue mentioned, nor approved of by the then mayor and 
one e * or aldermen, and warden and ſtew. 
ards of the company or frat „ nor by a m 
of _ according to the ſaid rs | * i 


{ASE to the 6th Iſue — That the ſaid jon Grew. * 


T duly called to be a freeman of the ſaid city of Dur- 
Fe vi Framwelgate, and approved of by the wardens and 
ſtewards of the ſaid company or — of free maſons, 
rough maſons, c. to be a freeman of of the 4 city of 
Durbam and ne 
2 * PR,” , 

This caſe was argued "RE As r 56, 
by Mr. Ambler for the plaintiff, and Mr. Clayton for FN 
. defendant z when the Court ordered it to Mans: "_ Jug 
ment of the then next term. 


Lord Manyfeld now delivered. the reſolution of the Court, 


The general queſtion depends upon Robert Green! o nigh | 


to the franchife which he claims. | 


The obj ection to his right. ariſes from his not bein 
quay fied according to the by-law. > 


If the bane is good and binding, ind hers . to 


be an object of it; he is certainly not qualified, and the 


mayor has returned. a ſufficient reaſon for not e N 
and eu him. 


Pin 


All the objections which have been made, gde 
tend to /et gſide the by-lawz or, if the by-law. be good, 
to ſhew that Robert Green's caſe is not within it. 


! It has been argued that the rex wid. upon two. 


grounds 3 
iſt, To want OP a to make its 
2dly, From the ſubje# matter. 


As to the firſt—The objection is, That the by- las. 
are returned to be made by the mayor, aldermen, av 
; COMMONALTY 3 whereas the power is given to the mapu, 
aldermen, and 24 COMMON -COUNCIL, or the major pat 
of them ; of whom the 70 and fix aldermen ſhoub 

Anſel 


1 
5 


Tr, Fs oo 
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{ ; 


© Anfwet. The power to the ſelect number is, to & make 


x by-laws in the fend, for, and in the name of the whole 


" k 5 
* : a 
. 1 1 
. «| 
” 4 4 
_ 
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« corporate body.” | Theſe by-laws might be made by the Gauri, v. 
ſelect number, afing IN THE NAME of the whole corporate Mayor of 
2 and muſt be ſo intended « for the jury find, “ that Duxuan © 
«c ey 6 i 


did in due manner meet, and in due manner make 
4 TDI nn 5 


As to the ſecond— That the by-law is unreaſonable and 


" 


« taylors, and proved that he had ſerved 7 years as an 


_ « apprentice, and admitted by them to be a ſufficient 
4 workman.” wh | 


Anſwer, In that, caſe the by-law was againf law + it 
was againſt the 5th of Zliz. and a farther reſtraint than 
that act had made. 1 33 Ft, | . 


15 


But ibi by-law is not againſt any law—it is not à re- 


ſtraint upon trade; but ſeems a reaſonable regulation, to pre- 
vent perſons being unduly made free, who are not entitled 
by birthright, ſervice, or purchaſe. It provides a method 
for previouſly examining into the right of thoſe who claim 
to be thine ide Es Tow | 5 5 


Obi « That there is # method to compel a meding of the 


« ſtewards of companies.“ 


| Anſwer. This objection extends equally to all colyorate 
aſſemblies, by cuſtom, charter, or by-law. But there is a 


Obj. If a pt on has a right to be admitted a freeman, 
yet unleſs he be approved of by the mayor, E&'c. he is not to 
be admitted: and there is no method to compel them to approve. 


Anſwer. If the mayor, Gs. diſapprove, without cauſe, 
a mandamus will lie, ſuggeſting the qualification and right 


of the perſon claiming to be a freeman, and commanding\, 


the mayor to approve and admit. 


Bur ſuppoſin che by-law it hag heen ar ed, 
that this c: n e ei . er ey 85 


ſt 90 The mandamus is, to admit Green to the free- 
che 


dom of 


dom of the city. 


wid: for it is likened to the caſe of the taylors of 1p/wich, ' 
11 Co. 53. A by-law © that none ſhould work at his 
« trade until he had preſented himſelf to the company of 


company : the by-law relates only to the free- 


TY "Hilary Ten ie "Gini. 
1757. e nner 


n thing. 


— © v. 

Ma ros of 2d Obj. The by-law. prohibits IS FR election of 

Dvaian. perſons 4X called, and y 52h c.; and fubjects dif. 
obedience to a penalty; but does not Rk the election 
void, and cannot transfer the right of We We in 
the electors, to the mayor, Wo. 5 


"Anſwer, Theſe obj eftions are founded. + on 2 8 


Handing of the lp, and a miſconception of the nature of 
the caſe, The writ recites that Green had been duly 
s elected an "mitted a freeman; and therefore com- 
mands N mayor to ſwear him —the mayor returns the 
by-law, c.; and & that before Green's ſuppoſed election 
& and admittance (by the company) to be a oo, | . 

b was not called and approved by the mayor, Qs.“ 


the fact found by the jury is, chat he as ee 


tc admitted by the company; 5 but not called and a 
dc by the mayor, c.“ 80 that it appears upon this re- 
cord, that the intent of the by-law was, that no perſon) 
ſhould be elected and admitted ; a freeman of the c 
unleſs he was called at the aſſembly and approved, 
which was a previous act to be done before the compa "wa 
could elect him; the way to prevent the abuſe © that the 
4 compan unduly admitted perſons to their freedom? 
and the Grond by-law inflits a penalty on the company, 
who ſhould make any one free, without the previous call 
and a te mayor and the third by-law inflicts a pe- 
nalty on the mayor who ſhould ſwear any ſuch perſon. 


The anſwers both the ions. For 
= by-law. wg the 245 appearance and ap rnb a nec. 
fary pulſation to the being made free by the compan, 
a reſtraint upon them to le any one 0 his freedom, 
before his conforming to the by-law : and the right of 
election is wot te whe to the mayor, ut remains where 
it Was. 


| bj. It is wer returned: that there was any aſſembly, 
aan to be called.” Wi + 


Anſwer. It ſhall be a if in fact there wi 
no aſſembly, Green might have pleaded it as an excuſe, 


Obj. He might have been elected and admitted, BEFORE 
the making this by-law. 


Anſwer. The jury have found, « that be was mw 
10 and an ut that be was not called and approved 


60 ru 


Hilary Term 30 Ged. 2. 
u pURSVANT to the by-lawy.” So that the 3 
dung ut the time of his election, &. 1 6 1 5 1747. 


Gruen, v. 


of It is to be obſerved, that it is not Rated, what is the Mayor of 
dil method of the company's electing freemen, nor any thing Dana. 


in the charter concerning it. For aught that appears, the 
firſt 2 5 may be agreeable to the ancient ufage, and 

ved by this by-law and | enforced with penalties ; but 
ſuppoſing it to be introdudfory of à previous qualification, 


der. it ſeems to be reaſonable and well calculated to prevent 
> of improper perſons, not entitled, being made free, It is 
luly much more reaſonable than the cuſtom-of London & that 
om- « no broad cloth ſhould be fold, but what was brought to 
the « Blackwell-hall to be examined 5 Co. 62, Yet this 
* cuſtom was held good; becauſe it was to prevent fraud. _ 

, he | 7 | wy 

And We are of opinion that none of the objections are well 
Wy founded; and therefore that the RETURN ought to be 
wed // ot nn he 1 
25 Conſequently, as this was the caſe of traverſing a re- 


turn to a mandamus, purſuant to the ſtatute of 9 Ann. 


* c. 20. the rule was taken. ola | | 
any That 3uDGMeNT be entered for the pzrENDANT. | 
; the | 


m! 5 | 3 4 5 | 
Jany, 8 1 33 
ol fl Coodtitle, ex dimiſl; Cheſter, veg. Alker & Elmes, Fridy 2th 


9 Tr. 26, 27 G. 2. Rot. 590. | EY 
18 Cafe was firſt argued on Twefay the 4th of Fe. Ejeftment will 


* 


Fot | | | lie by the 
| bruary 175 5, when there were only 3 Judges; Mr. © OY 
bY Juſt, Wright doing (two days before) re ed, and Mr. Au, ber und 


Wilmt (who was appointed to ſucceed him) not being which is part 
then called a ſerjeant : and it was again argued, and de- of the King's 
termined on this day, (when Mr. Juſt, Wilmet was alſo bz or - 
abſent, in the Court of Chancery.) bly | 

only by the 


| It was a ſpecial verdict in ejectment for an acre of LAND ly- _ of land, 
ing in the pariſh of St. Philip — in the county of G/ov- though there 
er. It finds, as to one piece of land, containing 14 inches, vf 8 _ 
in length, and 33 feet in breadth, (parcel of the premiſes z) and dert ot an 
and as to one other piece of land, containing 3 feet 6 inches houſe built 
in length, and 7 feet in breadth, (other parcel of the pre- upon it. 
miſes z) and as to one other piece of land, containing 2 feet 
in depth and 14 feet in length, (other parcel of pre- 
miſes contained in the declaration ;) That Thomas Cheſler 
Iq; was in 1648 ſeiſed in his demeſne as of fee, of and in 
the manor of Barton Regis in the Tay, of Glouceſter, 
with the appurtenances. That the ſaid T. C. Eſq; being ſo 
leiſed, certain articles of agreement were, on 24 June 164 , 

| K 3 + "On 


133 


land, deſeribed : 
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otherwiſe Doꝛule, reciting a preſentment by the homage, at z 

+ court leet of the ſaid manor, holden roth of April 1648, « That 

© the ſaid Fohn Gotley alias Dowle, in the new buildin g ofa 

- © houſe at ord”s 8 

“ ſaid Thomas Chefter then and 7 Lord of the faid Manor, 14 
in b 


ate, had encroached upon the cuaſte of the 


& inches in length and 33 feet in breadth, without his houſe 


5 together with a porch without the wall adjoining to the faid 


& houſe, of 3 feet and an half; for the which encroachment, 
the ſaid Jahn Gotley alias Dowle' was by the ſaid Jury 
de amerced; as by the preſentment aforeſaid, in the rolls of the 
aid Court, appeared zu The ſaid Thomas Cheſter and Jobn 


| Gotley thereby agreed, not only concerning the ſaid amercia- 


ment, (whereof the ſaid Thomas Cheſter thereby acquitted and 
diſcharged the ſaid: John Gotley;) but alſo the ſaid Thomas Chef, 
ter, for the conſideration thereafter mentioned, agreed to per- 
mit and ſuffer the ſaid John Gotley, his executors and ad: 
miniſtrators, to continue the peaceable enjoyment of the ſaid 
ground and waſte encroached, without his diſturbance; and 
alſo to have liberty to ſet and place a poſt in the ſtreet, c. and 


3 other poſts, c. without any diſturbance or trouble by him 


the ſaid Thomas Cheſter, eo. for the term of 100 years from the 
day of the date of the ſaid articles. In conſideration whereof, 
the ſaid J. G. alias D. for him, his heirs, executors, Qc. cove- 
nanted and agreed to pay to the ſaid T. C. his heirs or aſſigns, 


the ſum of 65. 8 d. per annum yearly, c. during the ſaid term; 


in conſideration whereof, the {aid T. C. granted and agreed to 
let the faid encroachment or encroachments to ſtand, for and 


during the ſaid term, without any diſturbance, c.; ſo as the 


ſaid yearly rent or ſum of 67. 8 d. be duly paid, c. And it 


was further found, that the tm fg pieces of land particularly 


mentioned and deſeribed in the verdict, are the two ſeveral 
pieces of land mentioned in the ſaid articles to be energached 
on by the ſaid n Gotley otherwiſe Doble; and parcel of the 
waſte, and part of the tenement in the declaration mentioned: 
and vere ſo encroached and taken in by the ſaid J. G. other: 
wiſe D. IN the building or ęrecting the meſſuage or houſe men- 
tioned in the ſaid articles, ſome ſmall time before the date of 
the ſaid articles; and then were lying in and part of the ſaid 
manor, and were part of a PUBLIC STREET and K1NG's HIGH- 
war, called Weft-Street, in the Pariſh of St. Philip and Jacob 
in the ſaid county of Gloceffer, and leading from the city of 


London to the city of Briſtol. 


The jury likewiſe find, That the ſaid yearly ſum of 6.8 


was duly and conſtantly paid, in 33 of the ſaid articles, 
by the defendants and thoſe whoſe eſtate they have, to the 
ſaid Thomas Cheſter and the ſucceſſive lords of the ſaid manor, 


(his deſcendants,) d::ring all the ſaid term of roo years; 


and frem the end thereof, till Lady-day 1750. 


7 . Then 


* 


| ſcribed, 


au 2G 


DAT 3 ones Rua Oo © =» © 


min, In Tr. 13, 14 Ges. 2. C. 


1 4 a * 
7 $f * * 2 ee = 22 
a — 2 " * Ss + ds ok * ne I Pl 
5 reien q = IVEY * . 2% - IX + * 1 da wy Py * 
N 3 n 2 A R 2 75 SL 5 728 = 2 * 4 * 8 N II PRETTY; ED and e * * 2 
* "HE eee bh * e * . err * n ail 
R e 7 book 3 enn e * 0 co 4 
+ LY * FLEIRS Yor BOY IR 7 * a Q * 1 LORE wales 12 2 Ne n 
d * * 11 Y Py ** ; * N F * * - TY 2 . 2 * 1 Sy. FOG, HEY * N 2 
% * 4 2 4 WOO LASER LN 2 1 *%. rk 
K. — 


Then they, find that the dofendants: Aller and Elmer, ſome 
une in the year of our Lord 1745, erected certain pali/adoes be- 
fore the front of the ſaid houſe, and thereby tot in and incigſed 


the third piece of land, above particularly mentioned and de- TIE, ex 
+ lying in and being part of the ſaid manor, and dimiff. 


1757. 
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being Gem Other part of the ſaid public fret and highway; and CAN, ; 


have kept the ſame ſo incloſed, ever ſince, to this time: and that 
that part of the ſaid ſtreet where the ſaid encroachments were ſo 


| made, at the ſeveral times of the ſaid encroachments, con- 


v. ALkEgR / 
and ELuss.: 


tained in breadth (including the ſaid encroachments) 60 feet 


. 


The jury find Thomas Chefer Eſa; the leflor of the plaintf, 
e 


to be heir at law to that Thomas Cheffer Eſq; deceaſed, who 
executed the articles; and as ſuch, to be ſeiſed of the ſaid 
manor with the appurtenances, as the law requires; and that 
being ſo ſeiſed, he made the demiſe to the plaintiff: by virtue 


of which demiſe, he entered, c. j and was ejected, c. But 


whether upon the whole matter aforeſaid, in form aforeſaid, 
the ſaid jurors found, the ſaid G. A. and L. E. are guilty of 
the ſaid treſpaſt and ejectment, as ro the ſaid three pieces or parcels 


F land, parcel, c. by them ſuppoſed to be done, or not, 


the ſaid jurors are wholly ignorant, c. and ſo the verdict 
concludes in the ordinary form. 3 It 


I e counſel for the plaintiff made two Queſtions, VIZ, 


1ſt Queſtion Whether an ejectment will lie for theſe pre- 


miſes As DESCRIBED in the declaration ? 


2d Queſtion Whether the defendants are at liberty to 
controvert the title of the plaintiff ; or are \E$ToPPED from 
ſo doing? | N 151 2 1 


Argument for 
the plaintiff, 


Firſt—lt may be objected, © That no ejeftment will lie of 


« land which is part of the King's highway.” But it is plainly 
and beyond — a part of the /ord's foil ; though it is in- 
deed ſaid to be part of the highway. This highway is found to 
be 60 feet wide. Therefore if enough be left for a public way, 


the ret belongs to the lord: at leaſt, he is not guilty of a 


nuſance, if he ſhould erect any thing upon the overplus 
Now 60 feet is much more than enough for any highway : 
and the*encroachment is only from the front of the houſe z not 
in the middle of the big,jijn "0 1% 
The overplus of the ſoil is not veſted in the crown; but in 
the owner of the foil. 2 E. 4. 9. Bro. & Fitzh. Abr. Tit. Chi- 


1 man 


B. and at Serjeants Inn, Sel- 
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| ry Tetm 30 Geo. 4. 


1777. man v. Courtney (concerning giving wing in evidence,” 2 right to 2 
GoopT:- | © the defendant may juſtify that it was a highway, but 
TLE, ex & cannot give it in evidence; and that the right to the 
dimiſti.. 4 was nor in the crown. I 185 £245 088 | 4 
4 1 py | ERIN thr oye e e ave] 3 Yes "rt; Tort; wh | 
TY RENE If the highway was taken out of the lord's waſte; the r igt 
n., property of it is clearly in the lord; and the lord — 
diſtrain in it » fo is 17 E. 3. 43. PL 31. If it was not taken 
out of the waſte, it belongs to the owners of the ſoil on each 
ſide» The Caſe of Selman v. Courtney (ſupra ] was ſo deter. 
mined by all the Judges. Dp a . 


but 
ot 
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The owner of the foil may cut down:the trees, and may hare 
an action for digging the ſoil. So is 1 Ro. Abr. 392. Pl. 2. and 
1 Ro. Abr. 392. Pl. 3. title Chimin private; letter B. 


In the Caſe of Sir ohn Lade v. Sheppard, H. 8 G. 2. B. R. 
the land was the perty of the plaintiff, ho made it 2 
ſttreet; and the defendant's. bridge reſted upon it; and be 
had (by leave of the Commiſſioners of Sewers) arched over 
the ditch, and dug the ground, and fixed poſts upon it, 
It was holden “ That this making a ſtreet was only a dedi- 
« cation of it to the public, for the particular purpoſe of 
mT | & paffing and reþaſſing ; but that the * belonged to the 
My own © owner.” JV. 2 Strange 1004. S. CCG. 
note agrees . 
eee The general Queſtion is“ Whether a par? of a HHwAr 
4 The proper tc be recoverable in an gjectment & re os OT 
« ty remaine 1 8 0 8 . 
„ in the onner The deſcription of a highway is laid down in Co. Li, 
« of the foil: 46. a. The property of the foil of the highway (as has been 
« cave the alread proved) is in the /ord of the foil. An ation of 
« use of it to treſpaſs muſt be founded on poſſeſion ; and an ejectment 
* the public.” is an action of treipaſs, In Cra. Elia. 359. Jordan v. Clec- 
Bourne per Popham and Gawdy, it was holden to be but a 
perſonal action, and a treſpaſs in its nature. Therefore the 
plaintiff might be pgſaſed of it ; and conſequently may re- 
ver poſſeſſion of it, in an ejectment; for if he a right 
to the poſſeſſion, he muſt have a remedy for it. 


It is not every encroachment, that is a nuiſance to the pul- 
lic: ſome encroachments may ſtand, Fitz. Abr. 77. a. No. 44). 
8 E. 3. is one inſtance of it. But there, the King muſt be in · 
tended to be the oer of the foil : otherwiſe the rent would 
have belonged to the owner of the ſoil ; not to the King. 


The ſheriff roy deliver full ſeiſin of the thing here de- 
manded. In proof of which, they mentioned a note of a calc 
before Lord Ch. Baron Pengelly in Wiltfhire; where an cjett- 

| 5 1 N ment 


E 17 
— « that it would not lie, ＋ the ſheriff could not 22 
1 deliver poſſeſſion:“ but L. d. Ch. B. Pengelly over gui the Gooprr- 
objection ; and ſaid that Mr. Juſtice John Powell had been II, ex 
of „ chen went e dimiſſ. 
done the os Comvring” 5 
e e 
They infiſted very Ac ag une ſeiſin of * 
eng eee a 
ular eaſements, Co. Lit. 4. a. Cie. Blix: 421. 
74 ridgewater. Co. nao — For the rights of 
others are not to the posskssrom; but to mere EASEME? 
which are collateral to the thing itſelf. Cro. Fac: 263. dir Wit 
lam Wrey v. Voſper. And there is no 1 on for making any 
difference between public and private eaſements. This argument 
ws FC 
ſtalls in a fair or market. But the Cafe of the Mayor 
of Menn pen v. Ward in 2 Joo 1238. is à full proof 
r medy for ereCting | = 
« 2 market.” "Now if a perſon ſhould build a houſe, in- 
| ſtead of ſetting up Taft would not an W lie, 
by the owner o the ſoil ? 


' Secondly, (under the firſt e It will alſo be ob- 
here, © That the thing demanded is not fi ntly 
10 deſerited ;” the ejectment being only © for an acre of LAN. 


The plaintiff's'counſel faid they did not difpute the Caſe 
of Knight v. Syms, Carth. 204. 4 Mod. 97. S. C. [V. alfo 
1 Salk, 25 „E. and 1 Bhower 338. 8. C.) 4 That an 
b eject of fo many acres of arable and farare, with- 
« out ſhewing the quantum of each ſort, is not * 
But they obſerved that in the preſent Caſe, two anſwers 
wr be given to this objeCtion ; viz. 1ſt, That this is 10 

of the doubt of the jury: therefore the Court will not 

by thy ſtreſs upon it. * That the ſpecial verdi has 

certained the nature, and the quantity, and the fituation 

ot this land; for it is found to be part of the waſte, and 

is deſcribed even to inches : fo that the on, fo wen 
coubt, WHAT to deliver poſſeſſion of. 


Second general Queſtion—The plaintiff's counſel ſaid hs 
this is an Uunconſcientious defence; as the defendants have 
already enjoyed this a hundred years under theſe articles, 
and have conſtantly paid the rent: and therefore they are 
ESTOPPED from controverting the /efſer's title, They cited 1 
Salk. 276. Trevivan v. Lawrence & aP, and 2 Ld. Raym. 
1036. 1048, 8. C. in ſupport of this poſition ; ; and likewiſe 
to prove that not only the parties, but alſo the Court and Fury, 
7 bound by this — in further confirmation whereof, 


they alſo cited Co, Lit. 352. and 231, and Litt. 6 ET 
And 
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„% King's bigbway and the third parcel is e reg 


| And heron hy rope jdgmen eee. 0 
; - The counſel for the defy beg wth die 


| __ particular parts of the verdict, which they though 


be material. As that it is expreſgly, found . « — 
cc of this land is part of the ſtreet, which is part = the 
ound 
to be other part of the ſaid ſtreet or 
jury - likewiſe. find, 4 that the way is in breadth (includ 
.encroachments) Go feet, eee 42 which is az 


from finding a ſurplus.” That i is not four © That the 


. defendants claim under That the eectment! is 


for t one acre of LAND with purtenances: but the 


7 verdict deſcribes three parcels by inches and feet. The 
plaintiff, i is found to be lord of = manor. of Barton Re. 
Sk manor this waſte lies: and the two pieces 


mentioned are found to be. encroached' upon and taken 


in, by erecting a lege, and that upon the third, certain | 


iſfadoes. were erected. And the — of the jury is 


«.-whether, the defendants \ were 1 55 411 'A a daſs _ 
« theſe parcels of LAND." , BOW” ; Wt, W Ae e OT HE 


Then ey proceeded to their ahn. 


it Objection—The plaintiff's "a and "the 1 
of the jury, are not agreeable to each other; ſo as to entitle 


the laintiff to recover upon this verdict. For the demand 
. 4s of an acre 14 LAND, merely: whereas it is found “ that 
u 


« a houſe is built upon the former two parcels.” And 
this was a fact within the plaintiff's privity: and ther- 
fore the ejectment ought to have been brought for the nousr; 
not for the land. So is F, N. B. pa. 192: though with 
u. indeed there. But however, 39 H. 6. 8. — Bro. Ds 
maunde, pl. 14. 8. C. and alſo pl. 5. & pl, 33. ſufficienti 
ove that the demand ought, to = OE an HOUSE 3.not 
ec of arable. land ;” (as the term “ land” imports) ſo alſo 
do Plowden 168, 170. Hyll v. Graunge. Jenkins 6th. 2 
tury, pl. 83. fo. 268. Cro. Eliz. 234. Hays v. Allen. C. 
Entr. 64a. 8. C. 2 Rall. Abr. 704. title Trial, 0 28. and 


; __ 47. 5. Bani ifter v. Benjamin ( i in margine. 


And if it was not to be chus ſpecifically demanded, a. 
it is at tbe time ; there could be no 3 how to dh 
liver - poſſeſſion. And ſuch ſpecification ; would be liable to 
no objection: for in P. 12 G. 1. B. K. Sullivan v. Segrav 
1 Strange 695. an We « de Harte. domus” wa 
holden to be good. 


But here the verdict ** what the tat words af 


demand are nt apt and fit to entitle him to recover. 


| 


—— 
= 
8 S 
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41 
= 


e 30 Geo. 4. 
} The ſheriff m open a houſe, to deliver poſſeſ- 
Gon of part of ie 5 Col 91. —— Caſe, 2d Fs 


1757. 


Jution. Style 238. more than enough, is error: and % is Goop ri. 
bad. In 2 Ld. Raym. 1470.  Bindover v. Sindertomb, à TIE, ex 
deſeri tion of cc part of a houſe” was _— } * 12 good 3 dimiſſ. ($4 73 


beo i ſaſſived to deſcribe R N abe horſe an 


Cnterza, 
v. ALKER © 


Wee dhe, Mud iy he "aſtdetainnd, by bang at che and Buuizs, 


plaintiff's peril ſhewn 50 the ſheriff; yet even there, it 


muſt be land of the ſame ww r 222 
dem generit. Savile 28, Caſe 67. v. Aylewworth. 
Cm. Elia. 265. Seriven v. Prince,” — 12. 466. Port- 
nan v. Morgan. A demand of land ouſt 2 our * be 
certain. Dow Eds! enen 5. | cog 


There was a caſe of one Deg Wenn v. William 


in 1715, Where a houſe was actually /awn aſinider : — a 
ſaid they had the —— — G heir of the de- 


ſendant.) It was an ejedtment of an acre of land, (but 
further deſcribed indeed, ) of which the Dean of Exeter 
was the claimant: and though there was no judgment or 
execution 3 yet, by conſent, 2K N was ſawn . 
in order to deliver nN 


Though firi nicety has of Jay 5 . Wer 


et ent accuracy and preciſion is fill neceſſary: and 
N 1 HOUSE — never be ſaid fem within the de- 
ſcription of land. Co. Lit. 4. a. is no authority againſt this; 
nor 4 Co. 87. . And in Cro. Fac. 65 4. Royſton v. Zccle- 
flan—ejetment “de uni demo & de uno pomario” was 
holden good, upon the principle of their conveying a ef 
certainty, ſo as that the ſheriff might deliver poſſeſ- 
hon. Palm. 337. 8. C. 11 Co. 55. Savel's Caſe. 1 Salk, 
254. Knight v. Sym. 1 Show. 338. 8. CG | 


And it t be very e if certainty of defer: 


tion ſhould not be Arif kept to. 
| | | 
Second objeQion. This appears to have a 8 of 


the waſte ; and ought to have been / deſcribed :| and alſo | 


it is part of the King's nicuway. Therefore 19 poſſe 7g jon, 
or no fall 7415 Mon, at leaſt, can be delivered of 25 | 


7. 15 9. 2. B. R. In the Caſe of Popple v. \Debſon, p 


waſie ground” was thought a good deſcription : Sed Ad- 


jr [Cur advi] Cro. Car, 5 11. Mulcarry and . ». 


Exyres and others, on error in ejectment, from re d. tt Hagge 
was holden a good deſcription, | 


And 
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1757. 
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TI, en 
dimiſf. © 
Enser, 
v. ALKBR 
and Ernst. 


eroachments are ben the King: and fo is 2 Inf. 272. ex. 


Sir Bourabier Wray & al v. Foſs & in ejectment, at the 


C fore no ejectment would lie of it: and if it was a nuiſance, 
two former have /ub//ting nuiſances upon them. 


the queſtion is, hr REMEDY the lord has, in cafe of a nu. 


might have been Here maintained: but not an gjectment. And 


Hilary Term 30 Geo. 4 


the King's ublic the plaintiff can 
never have on delivered of it, The owner cannot | 
a fine of it; nor can he drain in it; as may be ſeen in 


| And it bei 


In caſes of encroachments.or purpreſtures on ie; theſe en. 


preſsly ; ( Dicitur purpreſturà, quando aliquid ſuper demi. 
« num regem injuſtè ocoupatur,/ ut, &.; vel in vide publici, 
« obfirutre." And the remedy is by preſentment or india. 
ment, 9 Cor 113. F5 Co. 73. 4. 27 H. 8. 27. & But an 
action lies, only where à man receives a ſpecial injury. 


. a | 175 5 1 1 . | 3 
How can the plaintiff have yLENaM 2 of this? In 
1735, 8 Geo. 2. there was a caſe of Well-adviſed, ex dimiſ. 


ſummer aflizes' at Exeter. The declaration deſcribed a piece 
of land, containing 40 feet in length and 4 feet in width, 

art of the manor of J. But the ' plaintiff was nonſuited. 

or the land was part of the waſte : and upon evidence, it 
appeared to be. part of the nichwar, on which the defendant. 
had built. Lord Hardwiale held “ That No rosskssiO 
& could be DELIVERED of the $01L of ib mGH WAT; and there- 


« the defendant might be indicted. | 


In the preſent caſe, all theſe three pieces of land are part 
of the King's highway, and are eneroached upon: and the 


If a hi hway hes within a manor, it muſt be agreed (eſpe- 
cially as — here) that the lord har the 5 S the ſoil; 


to be uſed confefently with the privileges of the ſubject: but 


ſance upon ſuch part of his property as lies in the King's by 
y. We ſay he has no fperific remedy, by eſectment. 
caſe of Sir John Lade v. Shephard, 2 Strange 1004. does not 
rove that an ejement will lie, that was not an ejectment; 


mh an action of treſpaſs. - And perhaps an action of treſpaſ. 


if the lord of the ſoil ſhould recover and continue it, he would 
thereby become a wrong-deer : whereas, according to 2 [rf 
294. it is the wiſdom of the law, ſo to reſolve, © ut fit uit 
« itium. Yo OE ot; 


As to Fitzh. Abridgment 77. a. it is the caſe of he King? 
and by his prerogative he may continue it, if it be no injur) 
to the ſubject. But a highway muſt always continue a highs 
way. Cro. Fac. 446. Fowler v. Sanders, fully proves * that 


6&« jt cannot be narrowed ; neither can it be incloſed.“ 
10 | | Second 


. : FW2 


' Hilary Term 3e Geo: 2. 


„ 
gecond general Queſtion. As to the It does not 17%. 

ar that the defendgnts claim therefore that 
Mint l. out of the e Wh Nen e l, GoopTi- 


FTP hy 5 .  TLE, OX 
It was urged by the counſel for the plaintiff, by way of dimi, 

ly —That as to the „ the Court muſt neceflarily in- CMA, 
und, upon this finding, that the defendants themſelves aid the v. ALKkan 
rent, and. erected the palliſadoes in 1748; and t 


rent and Eu: 
hich was paid from the end of the term zill 1950, muſt be Reply, 
preſumed * — fo BY THEM 4 they bein then i oſleſlion, 

A ec veria is not to be taken ſtrictly z like a ſpecial 
o dont A. 


As to the * iſt objection made by the counſel for the de- [* Obſerve, 


ſendants Non conflat that this land is built _ 'tis only that the two 


found „“ That in the new building of a at Lafford's iviſions of the 
« Gate aforeſaid, Gotley had e HED upon the lord's — 
« waſte, ſo many feet, c.“ But it does not follow that changed, in 
Gatley actually BU1L'r upon the land which he fo encroached the courſe of 
upon. For there are very many other ways of encroaching n argument; 
upon another's land, befades building upon it: for inſtance, a f 2 
penthouſe overhanging and dropping upon it may be an en- having begun 
croachment. No expreſs fact of building upon this land is firſt, with that 
found. Indeed it is ſaid in the finding, that the third piece objection 

of hand is talen in and incloſed with paliſadoes, by the ſaid vinich gr 

J. Gotley. But the paliſadoes anſwer this expreſſion : he in- ng 
chſed it with them. | „ wigs 75 (by 
They agreed to the doctrine of the neceſſity of ſufficient lePlis) in the 
tabs the demand: but ſaid and Red tha 4 is gpl * 
ficient, if the ſheriff may know how to deliver poſſeſſion. 


and 138.] 

The term © land” is ſaid bf Lond Cale, legally to include 
caftles, houſes, and other buildings. Co. Lit. 4. a. And by 
a grant of « all a man's lande, all his E mills, and woods 
would paſs : as appears in Lutterel's Caſe, 4 Co. 87. 6. And 
by the civil law, © appellatione fundi, omne edificium & 
« omnis ager continetur.” idem. Therefore, as they would 
E in a conveyance, there is no reaſon why they ſhould not 

included in an qjectment, upon a ſuppoſed leaſe : which 
leaſe, if it was a —_ leaſe, would undoubtedly carry them, 


None of the things deſcribed in the declaration differ from 
the deſcriptions of them in the verdict. W 


i 


Indeed it is only 14 inches in length, that it is pretended 
any part of the houſe now covers. But the words are, 
That « whereas it was preſented that the ſaid F. G. had 
* cnervached upon the waſte of the manor of the ſaid 1 

| : - 9. 
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Hilary Term 30 Geo. 2. 


«& er. 14 inches in length and 33 feet in breadth, withut 


«* his houſe together with a porch of 3 and 4 feet in length 


« and 7 feet in breadth, without the wall adjoining to the 


cc houſe.” Now it is nat neceſſary that the Court ſhould con- 


. 


ter, upon which the porch is erected 


| fider theſe two pieces of land, as a houſe ; eſpecially the lt. 


© It is aa found to have been a meſſuage at the time of the 
demiſe laid. On the contrary, the pieces of land encroached 
upon are found to be parcel of the waſte, and part of the 14 


nement in the declaration mentioned: which tenement is not 


and, and not houſe. 


a houſe, but an acre of /and. However, this objeftion can. | 


not oyerthrow the whole verdict ; for the third parcel is clearly 


If a man builds up on my land, it would be very hard if! 


| ® See the note 
in page 141. 


WHICH part to deliver 


might not, notwit 
II the ejectment was brought de parte dorm, ge 
did not admit that it could be,) how would the ſheriff know 

repo; of ? The plaintiff muſt, in 


ding this, demand my own LAND. 


both caſes, ſbew him, at 


Though © po wa Og 40 ir would un be 
ee eee 7 


As to the * ſecond ——— made by the counſel for the 
defendants, the plaintiff's - counſel replied, that the right is 
admitted to remain in the owner of the /oil, to be uſed conſiſt- 
ently with the privilege of the ſubject; which admiſſion is 
ſufficient for our purpoſe. He may dig ſand or ſtones ; pro- 
vided he does not commit a nuiſance in the manner of doing 


$ \ 


it. Therefore 'tis plain that he has a private right remain- 


ing in him. 

An ad quod damnum alters no property: the owner retains 
the old road, di/charged of the eaſement, which is transferred 
to another part of his land. IN airs 


The Court have nothing to do with the nuiſance in this caſe: 


it does not 1 non to the Court to be any nuifance to the 
highway; or that Mr. Chefer will continue it, if he ſhould 
recover the land. | | | 


Cro. Jac. 446. was for a 1— — injury received from the 


. defendant's laying logs in the highway: but _ the King 


can't narrow his prerogative, to the injury of the fubject, yet 
it does not follow from that caſe, that the property of the 


highway is not in the owner of the ſoil. 


Lord 


hich they 


'- os RP 4” BY £ A ENns 


. 


* F 


ord 


TR TL.AS -- 


1 * 


HXllary Term 30 Geo. 2. 
Lord Mangfeld aſked whether they had any note or rep 
of that Circuit Caſe which was ſaid to —— 
by Lord Hardwicke, and by whom it was taken; but there 
was no note or report of it; and it ſeemed to have been men- 
tioned at the aſſizes, from ſome imperfect recollection. He 
therefore proceeded to give his opinion immediately ; putting 
this caſe of Sir Bowrchier Wray out of the way entirely ; as 
being ſo looſely remembered and imperfectly reported, as to 
deſerve no regard, nor be at all clear and intelligible. He 
faid it was impoſſible to ſuppoſe that Lord Hardwicke had any 


note or memory of ſuch a point ariſing at the aſſizes : others 


wiſe, he would wait till he could know the true ſtate of it 


from his r from the deference he paid to ſo great an 
m the manner in which it is quoted, there 


authority. But 
is no ground to ſay what the ſtate of that caſe or determina- 


As to the Queſtion « Whether an ejectment will ie, by the 
« ger of the ſoil, for land which is /ubjef? to paſſage over it 
« as the King's highway ?” e 


1 Ro. Abr. 392. letter B. pl. 1, 2. is expreſs—* That the 
« King has nothing but the paſſage for himſelf and his people: 
« but the F aer and all profits belong to the owner of the 
« ſoil,” do all the treer upon it, and mines under it 
(which may be extremely 2 The owner may carr 
water in pipes under it. The owner may get his foil diſ- 
charged of this ſervitude or eaſement of a way over it, by a 


 vrit of ad quod damnum. PL 


It is like the property in a market or fair. 


There is no reaſon why he ſhould not. have a right to ALL 
remedies for the freehold ; ſubject ſtill indeed to the ſervitude 


or eaſement. An 245 would lie, if he ſhould be diſſeiſed of 
it: an action of treſpaſs would lie, for an injury done to it. 


I find by the caſe of Se/man v. Courtney, Tr. 13, 14 G. 2. 
that a point which had been before the Court of Exchequer 
in the caſe of the Dutcheſs of Mar/borough v. Gray, M. 2 G. 
2, is now ſettled z viz. That its being a highway cannot be 
« given in evidence by the defendant,upon the general iſſue:“ 
which proves that the ownerſhip of the ſoil is net in the 
King. I ſee no ground why the owner of the ſoil may not 
bring ejement, as well as tre/paſr. It would be very incon- 
venient, to ſay that in this caſe he ſhould have No ſpecific 
legal remedy : and that his only relief ſhould be repeated 
actions of damages, for trees and mines, ſalt ſprings, and 
other profits under ground. *Tis true indeed that he muſt 
recover the land, $UBJECT ro the way: but ſurely he ought 

to 
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Second Queſtion==As to the chere 


Hilary Term 30 Geo. 2. 


to have a ſdecific remedy, to recover the LAND 1T8RLy; 
withſtanding its being ſubject to an eaſement upon it, 


1 


1 


I don't know whether it is not even getter deſcribed by the | 
name of the land, than of a houſe, or part of a houſe. 

I think it would have made the objection much 
the plaintiff had only claimed the nursance, 3 

d on which the nujſance is erected. | 


„ if 
of the 


And the tenants in poſſeſſion of it defend themſelves by ſay. 


« that they have ereffed a nuiſance upon it. Now it 
— be a — thing, if that ſhould be a good 
againſt the owner's recovering his land. | 

But however, this is not  howſe (which pirkipe ought if 

y a wvall of 

PART of a wall or building: and there is not ſuch preciſeneſi 
required in ejefment, as is in real actions. 


The Courts will go to the utmoſt extent, in ſupgert of 
on ; that people may have Pþecific remedies for 
90 | 


Dyer 47. 4. pl. G. is very ſtrong. There, the recovery wi, 


wall: and it is erected, 


of “% 100 acres of land, 20 acres of meadow, and 40 acres 
« of paſture, in D.“ without mentioning any houſe or gar- 
den: and the better opinion ſeems to be © That the plaintiff 
« ſhould thereby recover the bui/dinge built thereupon,” 


That was an action of a higher kind than an ejectment: it 


was a real action, a writ of intruſign, in which #hat recovery 


was had. | 
But here, the * erected is only yarT of a. houſe or 
Le. y encroachment, upon the plaintiff's 


The caſe of the defendant is moſt unfavourable : for he 


inſiſts upon holding the thing demanded without any pretence 


of title; and inſiſts that plaintiff ſhall have no ſpecikic 
remedy for his land. 5 | | | 


Therefore I am of opinion that the plaintiff ought to re- 


cover upon this ſpecial verdict. 


Mr. Juſt.. Deniſon concurred. Th 


the cauſs has * declared,) merely upon an. appre 


* 


40 way.“ | 
to any kind of ſatisfaction. 
ejectment * 


But why not? Indeed, it muſt be ſubjec to the eaſement : 
but there 1s no other difficulty in the matter. 


Therefore I take it for granted, that there was ſomething 
more in that cited caſe of Sir Bourchier Wray's, than we are 


now apprized of. | 
As to the ſecond Queſtion 


1 might have been perhaps difficult to have deſcribed this 
part of 4 houſe, 6 | | 


In that caſe in Dyer.47. a. I take it that the formedon in 
reverter was well brought for the Lax, ſecundum formam 
demi : the plaintiff had nothing to do with what the defend» 
ant had done with it, or built upon it. And I think the four 
Julges who held on that ſide of the queſtion, were in the 
Ig t. ; | 


And upon this ſpecial verdict, the ſheriff would have no 
difficulty to deliver poſſeſſion ; for any thing that I can ſee, 
to raiſe any, | | | 


I think that caſe in Dyer is good law. That was ina rea/ 
action; and much more will the ſame reaſon hold upon eject» 
ment, (which would even lie for tithes. } LV. Cro. Car. 3o1.] 


And I think this ejectment was better and more properly 
—_— land, than it would have been for“ part of a 
i 1 7. 8 i 5 


Mr. Juſt. Foto agreed that the caſe in Dyer was good 
aw, 5 


Vol. . And 


be com 


8 


% 


The difficulty at the aſſizes aroſe (as the who. tried 
The difficulty ( J 8 * 
there had been a determination at the aſſiaes formerly, by Goonr- 
Lord Hardwicke, c That an ejectment would net lie for a Tur, ex 
« property in ſoil, over which there was a highway z be- dimiſl, 

« cauſe the ſheriff could not deliver poſſeſſion of the high- 


But the —_ of this authority has not been at all proved, 
Treſþaſe would undoubtedly lie: why then ſhould not an 


It is ſaid © That the ſheriff cannot deliver ful poſſeſſion,” 
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Cuterza, 
v. Al KX 
and EINES. 


Note; Mr. 
Juſtice Foſter, 
who tried the 
cauſe, had de- 
clared this 
during the 
courſe of the 
argument. 

He ſaid he 
ſhould have 
had no doubt 
about it, at the 
triatz but 
upon its being 
alledged **that 
Lord Hard - 
wieke, (for 
whom every 
one has and 
ought to have 
a venerution, ) 
had made ſuch 
a determina- 
tion:“ and he 
would not take 
upon himſelf 
to over - rule 
the opinion of 
ſo great a man. 


us Hilary Tam 30 Geo. 8. 
HH, And he repeated, that he had no doubt of the pre: 
175 F _—_—— was before grow the aſſizes, n 
. tben-apprehended authority cited caſe, ſaid to be de- 
are e by Lord eee L a, 1% -- 
TECC 0 | 
CntirEer,y, The owner of the ſoil has right to ALL aBove and vnn. 
Axe and ground, except only the right of paſſage, for the King and hs 
. ELmMss. people. . 5 f : i 0 8 


And che caſe in 1 Ro. Abr. 392. letter B. proves this [7 
Did. pl. 1, 2, 3, 4, 5, C 6. 


| ; Therefore he entirely . concurred with his Lordſhip and 
V. ante 133. his brother (9695 (for Mr. Juſtice Milmot was * not preſent 


in Court at ei of the two arguments of this caſe, ) that | 
there ſhould be | | t 
| ( 


: Fe _ JvDGMENT for the PLAINTIFF. 


Tooker ver/. Duke of Beaufort. 


A commiſfior A NEW trial had been moved for, on a ſuppoſed ni. 
m_ 1 * rebtion by the Judge who tried the cauſe, in admitting 
(though a commiſſion under the ſeal of the Court of Exchequer, P. 3; 
commiſſion of Eliz. Rotulp 290. to be given in evidence ; although it was 
r objected at the trial, « That this commiſſion was © Rex inter 
* ly ling) : © arios aa; of which the Beaufort family could have » 
admiſſible in © notice, nor opportunity to defend it; and therefore it could 
evidence, © not afeF them: conſequently it ought NOT to have been Ir 
though not c IL. admitted as evidence; for the ſame reaſon that a verdif | 
cone kunde. cc ina cauſe between other parties cannot be given in evidence . 

C jn a caule between ſtrangers to the former cauſe.” 


N. B. This commiſſion [P. 33 Eliz. Rotulo 290, in 
Scacc was directed to 5 commiſſioners therein named, 
ad inquirendum, tam per ſacr um proborum & legalium hi- 
minum com ui South ton, quam per depoſitiones quorumeut- 
que teſtium, ac omnibus aliis vits mediits & modis quibuſ 
cunque, © Si Prior aut Prioratus Sci S withini Winton, it 
ec jure Domus ſiue Prioratits, fuit ſeiſitus in quibuſdan 
t terris vocat' Woodcrofts, &. ur parcell de maneri dt 

C Hinton-Daubney;” Necnon (c $i Henricus, pater neſit!; 
« (in ejus vita, Dominus Edwardus ſextus, Regina Mo. 

« ria, aut Nos iph, 4 tempore difſolutionis Prioratis St 
t gwithini, Sc. c.) with an order for the ſheriff wt is 
ſummon a jury, &c. 5 I 


To 


Hilary Term 30 Geo. 2. 
'To this is returned an inquiſition taken the pek of April 
33 Ela. whereby it is found © That the prior of St. Swithin, 


F 


There are alſo returned the interrogatories adminiſtered on 
her Majeſty's behalf, and the depoſitions taken thereon. 


and The ſubſtance of the Judge's report was, that he admitted 
ſent this commiſſion and the return to it, and the depoſitions, to be 


read in evidence; holding them to be admiſſible evidence, 
though ast coneluſive. Th 

evidence of the poſſeſhon of both parties; and that there had 
been a mixed poſſeſſion: but that he, in his direction to the 
jury, did lay great fret on this commiſſion, &c. and that 
wITHOUT its afſifkance, he ſhould have thought the verdict 
for the plaintiff to have been a very hard one. 


« Baron) thought this. piece of evidence to be admiſſible, but 


wid. « nt concluſive; that it had great weight with the jury 
ing « and that if the Court ſhould be of opinion that it was 
9. 33 « t admiſſible, he thinks there ought in that caſe to be a 
Was « new trial.” . | 


This matter having been largely debated at the bar, and 
afterwards fully conſidered by the bench; and the Court 
having been of opinion * That the evidence was ADMisst- 
" BLE, though NOT conckyſrve ; and therefore that it was 
* well and properly received;” and conſequently, © That 
the rule for ſhewing cauſe why there ſhould not be a new 
« trial, ſhould be diſcharged;” the ſaid rule had been ac- 
ordingly diſcharged. — EE Et a at 


m . But in the interim, whilſt this Queſtion was depending 
meut- before this Court, (who took time to adviſe upon it,) the 


Duke of Beaufort, the defendant, DIED. 


Whereupon, (on Saturday 13th November 1756, Mr. 
aud, on behalf of the. plaintiff, moved for leave to enter up 


naten, u judgment, as of the next term after the verdiF ; which 
o Ae, as the term in which he might have entered it up, if the 
1 So otion had not obſtructed it. 1 Leon. 1 87. Nej's Cafe, — 


It is diſcretionary in the Court to grant this or not. 1 Sid. 

$62, Criſpe and Fackſon v. Mayor of Berwicke, in point. 

Veutr. 58. 90. 8. C. in point. And in Hilary Term 
| N L 2 laſt, 


* 


at there was likewiſe much para- 


The report concluded, « That he himſelf (the Lord Ch. 


vy 
1757. 


« in right of his priory, was ſeiſad of the ſaid lands called TooxzA v. 
« Wooderoftr, c. as part and parcel of the manor of Hinton Duke of 
« Daubney; and e the diſſolution of the ſaid priory, Baur T. 


« King H. 8. 10 . 6. and Queen Mary were ſeiſed, and 
he « Queen Elizabeth herſelf, in the ſame right, to the 27th of 
| « May then laſt paſt,” 4 e Fog 


148 „„ Hilary Term 20 Geo. 2. 


BRAUTORTr. ſhew cauſe. 


larly and nega- 


tively ſpecified, It was made by John Bytheſea and John Turner, Fi, 


N 


* 


1757. Ja, the caſe of nen v. Chitwynd 8. P. (though » 


| mature application, 
Toon 9. ph . 4 1 DR 8 1 
Duke of Lord MansriELp—lIt ſeems reaſonable ; take a rule t» 


On Friday, 28th January 1757, on Mr. Gold's motion, 

| this lait rule (for Entering up the judgment, as of the 

* V. poſt. pa, term next after the verdict,) was made abſolute, with. 
226. 8. P. out defence. e 


- . 


Saturday, 29th ; Wh | 4 1 1 
January i366. Rex ver. Maurice Jarvis. 
Conviction on W net was a conviction, (which ſtood in the crown-pz. 


the game acts : | 
multbeparticu- per) ke; anna 5 Ann. Co 14. ; 


that defendant two juſtices of the peace for the county of Wits ; and wa; 
had not any of to the effect following—. ) 
the qualifica- IS . | 
ay hy Be it remembered, that on, Q. Fohn Webb of the parih 
23 Car. II. of Hilperton in the county of Wilts aforeſaid, yeoman, it 
chap, 25. his own proper perſon, cometh» before us, c. juſtices, 
Dec. And now he giveth us the ſaid juſtices to underſtand 

and be informed, that one Maurice Farvis of Trowbridg 

in the county of Wilts, labourer, within three months nov 

laſt paſt, that is to ſay, on the 4th day of September now 

laſt paſt, in the 28th year, Sc. with foree and arms, n 

a certain field commonly called, &c. lying and being within 

the pariſh and manor of Hilperton aforeſaid in the county d 

Witts aforeſaid, did unlawfully keep and uſe, and had it 

his cuſtody and poſſeſſion one ſetting-dog and ſetting-net 

for the deſtruction of the game; and did Zhen and there 

ride with and hunt the ſaid ſetting-dog, with an intent to 

kill and deſtroy game; he the ſaid Maurice Farvis at tht 

time and place when he ſo kept and uſed the ſaid ſetting 

dog and net, and had the ſame in his cuſtody and poſſeſſion, 

vas NOT qualified BY ANY LAWS OR STATUTES OF THIS 

REALM, fo kill game or to keep or uſe any nets, dogs d 

other engines for the deſtruction of the game; contra 

to the form of the ſtatutes in that caſe nh and provided. 

And thereupon afterwards, that is to ſay on the ſaid 120 

day, &c. at, &c. aforeſaid, Thomas Webb, ſervant and game 

keeper to Edward Eyles Eſq. for the manor of Hilpert. 

aforeſaid, in the county of Wilts aforeſaid, a credible vi 

neſs in this behalf, in his own proper perſon, cometh be 

fore us, Cc. and taketh his corporal oath on the holy go 


pel of God, to ſpeak the truth of and concerning the 2 
| . 6 8 


Hilary Term 30 Geo. 2 w 4 
mics abore mentioned and ſpecified in the Gil information 156. 


defore us the ſaid, c. the Juſtices aforeſaid, having ſuffi- 
cientpower and authority to adminiſter the ſaid oath tothe ſaid Rxxͤ v. 


Thomas Webb in this behalf; and the ſaid Thomas Webb Jaavis. 


being ſo ſworn as aforeſaid, afterwards, that is to ſay, on 
the Gd 12th day, c. upon his ſaid oath ſo taken before 
vs the ſaid juſtices as aforeſaid, ſaith, depoſeth, and ſweareth, 


tion of and concerning the premiſes aforeſaid in the ſaid inform- 
Fn ation above fans, Mad and ſpecified, * That, &c. [fully 
vithe 


« proving the fact; ] he the ſaid M. Farvis, at the time and 
« place ohen he ſo kept and uſed the ſaid ſetting-dog and 
« net, and had the ſame in his cuſtody and poſſeſſion, was 
« yoT QUALIFIED by ANY laws or ſtatutes of - this realm to 
« hill game, or to keep or uſe any nets, dogs, guns or other en- 
« gines for the deſtruction of game; contrary to the form 
of the ſtatutes in that caſe made and provided,” 


* 


Whereupon the ſaid M. J. having. firſt been Po 


moned in this behalf to anſwer the premiſes, and having 
d was / had due notice thereof, afterwards, that is to ſay, at the 
| j . . . . 

houſe of, c. appearing and being preſent in his proper per- 

ſon before us the ſaid, &c. and the ſaid Thomas Webb the 
pariſh witneſs aforeſaid alſo appearing and being preſent before us 
n, i the ſaid juſtices; and the information aforeſaid and the 
tices matter therein contained, and alſo the ſaid evidence there- 
ſtand upon given, having been heard and underſtood by the ſaid 
bridge IM. J. in the preſence of the ſaid Thomas Webb the wit- 
noꝝ neſs aforeſaid and of us the ſaid juſtices; he the ſaid Mau- 
nor * is aſked by us the e er « Tf he the ſaid 
ns, m « M. 7. hath, khoweth, or can ſay any thing for himſelf 
vithut “ in his own defence, touching and concerning the pre- 
ity of “ miſes aforeſaid z and why he the ſaid M. F. ſhould not 
ad i * be convicted of the premiſes aforeſaid, charged on him in 
* and by the ſaid information.“ 5 
t | WE Tp he 
ent t0 And the ſaid Maurice Farvis, now here before us the ſaid 
at the juſtices, DENIES that he did KEEP AND UsE the ſaid ſetting- 
of tinge dog and net, and had the ſame' in his cuſtody and poſſeſhon, 
eſhon, in manner and form as is above charged on him; but fhews 
THIS NO ſufficient cauſe before us the ſaid juſtices, why þ4 ſhould 
gs 0 net be convicted of the offence aboveſaid charged on bim 
traf in the ſaid information. And upon hearing and examining 
wide the whole matter aforeſaid, and every thing alledged by 
| 13th the ſaid Maurice Jarvis touching and concerning the pre- 
game- miſes aforeſaid, it manifeſtly and plainly appears unto us 
per the faid juſtices, that the ſaid M. J. was not THEN any 
le wit wiſe qualified, impowered, licenſed or authorized, by or r | 
th be⸗ ing to the LAWS OF THIS REALM, to kill game; and that 
ly go the ſaid M. J. is guilty of the premiſes aboveſaid, charged 
wo on him in and by the faid information. | __ 


L 3 | There- 
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4 
3 
| 
' 
} 
i 
=_ 
1 
þ 
f a 
WO 
i : 
4 
1 


150 
1757. 
—— 


Rx v. 
JAAVIS. 


4 


Hilary Term 30 Gee 2 
Therefore it is now here conſidered and adjudged by 


us the ſaid juſtices, that the ſaid M. J. upon the teitimony 
of the ſaid Tho. Webb. the witneſs aforeſaid, on his oath be. 


fore us the ſaid juſtices e tg Ig ng 


victed of the premiſes aforeſaid, Baie By is 
the ſtatutes in ſuch caſe. made and 8 


44. . do forfeit the fum of 56 for r the offeae dn 


ſaid, as ſtatute direQs, De. 


Mr. Gould, for the defendant, took exceptions to his 
convidtion. . 


it. The juſtices have net SHEWN that, ab had Jon 


DICTION. over this defendant, For they have not ſufficiently 


| ſhewn his DRFRECTS of qualification ; which. ought to — 


been SPECIFICALLY particularized, with an allegation © that 


e he had not any one of them:” I mean the * | 


mentioned in 22 & 23 C. 2. c. 25. 


To prove this to be neceſſt ary, he cited Rox v. Bllers. LA.. 
what, or where.] H. 12 1 i. 2 Ld. Raymond 1415. Ra 


v. Fohn Hill; moſt directly in, point. Bluet, qui tam, 


Needs, P. 9 G. 2. in C. B. (entered Tr. 7, 8 G. 2.) Caye 
: 3. Paſ. 9 G. 2. (which [<a Beers 10 ſhew the 


22z 
a keinction —.—— a declaration and a conviction 3) a general 


S is ſufficient in a declaration: but convifiens mult 


forth WHAT was the WANT of qualification, 


M. 19 G. 2. B. R. Rex v. Pickler, [the 2d exception h 


that caſe, ] where it was indeed holden that it was not ne- 
ceſſary to inſert the inferred or argumentative qualification 
(collected from 5 Ann. c. 14, but not mentioned in 22 U 


23 C. 2); of his not being lord of a manor:“ but i it was 
there agreed, that thoſe required hy the act * 255 23 C. 2 
6c. 25. ought to be negatively ſpecified. | 


I Strange 497. Rex v. Sparling, H. 8 6G 1. 3. R. which 
was a conviction for ſwearing : and his occupation was therein 


faid to be a leather-dreſſer; but it was not. ſhewn that he 
was not a. ſervant, labourer, common. ſoldier, nor ſeaman. 


The Court held, that giving him the addition of leather. 


dreſſer was not enough; and inftanced the neceſſity Fl fer 
ation, 


Hing the particulars of the defendant's want of qualific 


in convitiions on the game act, in order to give the juſtices 
juriſdiction which — otherwiſe haue not : and they alſo 
held that conviction naught, becauſe the particular oaths 


and curſes were not ſet forth, And that conviction Was ac- 


cordingly. quaſhed, 


2d Exception. The witneſs was examined 3 and 
6K. — prior to (ay parame of the defendant, and in ib 


al ene 


S Pop „ . Y a% 


3 


F the deſendane had no artu= = 1757, 


fed is not at all aſcertained, in the adjudication of his being 
guil bs For it is only averred * that he was THEN unqua- 
« fed: but ſeveral days and times, diſtincst from each 
other, have been antecedently mentioned. ['V. 55 48, 
149, 150-] ee anugty 35 A 


Mr. Norton. contra; for the conviction, begun with the 2d 
Exception —It was neceſſary for the juſtice to take a previous , 
examination, as a ground and foundation for his ifſuing the 


. ſummons: and when the defendant attended, after havin 1 


been ſummoned, the evidence was then read to him; and 
the witneſs alſo attended; and the defendant was aſked. 
« what he had to ſay for himſelf ;” and did not defire to 


croſs examine the witneſs. 


To the it Exception He anſwered—ſt, 2 citing Rex. 
v. Chandler, in 1 £d. Raym. 58 1. Where Halt, in deli- 
vering the opinion of the Court upon a conviction for deer- 


| ſtealing, ſays © That it is ſufficient for the juſtices to purſue 


« the worDs of the ſtatutes ; and they are not, in theſe ſum- 
« mary convictions,” confined to nice and firift legal Forms ; 
« it is enough if they purſue the intem of the ſtatutes.” 


If the defendant is really qualified, he may ſhew it: but 
how can the PROSECUTOR prove the NEGATIVE'? Some of the 
qualifications are ſuch. as cannot well be proved in the nega- 
tive: but it is eaſy for him to prove the affirmative. 


Tr. 9 G. 2. Rex v. Ford -Conviction for keeping an ale- 
houſe, without licenſe. Objected, That there was another 
former law upon which he might have been convicted: and 
in 3 C. 1. c, 3. there is a proviſo to exempt ſuch as have been 
ſo. But Cur” held that if the defendant had been before 
puniſhed upon 5, 6 E. 6. c. 25. he might have ſhewn this. 
V. 1 Strange 55 5. S. C. ä 5 


Rex v. Therd, 1 Strange 608. Conviction for obſtructing 
an exciſe- officer, who came to weigh candles. Objection, 
That the exciſe-officer's entry * [ been by night, (by 
8 Ann, c. .:) and then there ought to have been a conſtable 
preſent. Cur That might have been ſhewn' on the part of 
the defendant, if in fact ſo; and then he would not have 
been convicted: but they. would not preſume it. 


Now here the defendant did not inſiſt upon being any way 
qualified 3 but only denied the commiſſion of the fact. 


1 ide 


8 


Rx. v. 
Ja R VIS. 
* 5 Ann. c. 14. 


cation allowed by 


Hilary Term 30 Geo. 2. 


This conviction eee TE ESI 
Queen Anne which does not enumerate the qualifieationg 
as that of C. 2. does: and this conviction is on the * ad - 


of Queen Hine; and not on 22, 23 C. 2. e. 25. | 


10 Med. (Turns) pa. 27. Deen v. Matthews, 2 10 


Aon. B. R. [1ſt exception.] 


"Fa br. te. Game, 1 letter A. ft. 3. 8. "op: | 


Burn, tit. Game, fo. 304. VB: Which was a come. 
tion on 5 Ann. c. 14. Where one of the qualifications 


(viz. not being a 1 Sc. being a new quali. 
that act) was omitted. And Cur held 


that it was not neceſſary to enumerate ANY : but ar so 


of them were enumerated, it was fatal to omit encther of 


: them, [N. B. This Caſe was adjourned. hs 


Rex v. Marriet, 4 G. 1, (1 Strange 66.) was 1 the very 
oint. It Was beiden indeed that the wir NESss cannot 


take upon Himſelf to adjudge the qualification : but no no- 


tice at all was taken, in the determination of Une 97 2 ' 


| of the JUSTICE not having adjudged it. 


| Clearly this defect can, at the gtmoſt; 65 on b 
for in ſubſtance, tis the ſame thing. And it follows the 
act of 5 Anne in terms, | 5 


As to the Caſe cited by Mr. Gould, of Rex v. Aa- 
It does not ren, what the ſtate of the caſe A 


And the Caſe in Compne 522, 52 3. rather makes for us, 
It is as reaſonable that the defendant ſhould make it out, 
that he was N ang ſhew nov on a r 


in an aden. 


In 4 Caſe of Rex v. Pickles The da was « 
firmed : and yet a qualification * the We was 
omitted. — 


And this OI bun mathe 4 or hardly — be executed, 
if the Court ſhould think themſelves bound down by the 


Caſe of Rex v. Hill ſin 2 Ld. Raym. 1415. * 
3dly. As to the third Exception. 1 


But Lord Mangßeld ſtopt him from e and allo 
Mr. Gould from replying : for he ſaid it was needlefs to enter 
into many reaſons for quaſhing this conviction, when one 
alone is s full 3 9 8 


288. 


I 


| Tt is now ſettled, by the uniform courſe of authorities, 


that the qualifications MUsT be all negatively ſet out: 
otherwiſe, the juſtices have no juriſdictian over the per- 
ſons killing game, or keeping dogs or engines for the de- 
The obiter ſaying in 10 Med. (if it was a book of better 


terminations are the other way. 
There is a great difference between the purview of an 


authority than it is,) would ſignify nothing, when the de- 


act of Parliament, and a proviſo in an act of Parliament. wer 


In the Caſe of Rex v. Marriot, Mich. 4 G. 1. B. R. 
[1 Strange 66. Where the witneſs ſwears only generally; 
it was holden inſufficient: and the juftices who convict 
upon the evidence of the witneſs, can have no other or Fun- 
THER ground to go upon than what the witneſs ſwears, 


In the Caſe of Rex v. Hill, 2 Ld. Raym. 141 A in this 
Court, H. 12 G. 1. It is the very point eſtabliſned and 


| ſettled, „That the general averment is Nor ſufficient; and 


« that it muſt be averred that the defendant had Nor the 


« particular qualifications mentioned in the ſtatute, as to 


degree, eſtate, Qc.“ | 


In the Caſe of Bluet, qui tam, v. Needs, Compns 525. 
The general averment « of the defendant's not being qua- 


« lified,” was holden to be ſufficient upon an adlion; 


though inſufficient upon a conviction. 


The diſtinction is obvious between an action and 9 
vition. And there it was agreed (and it is given as the 


(iſt Excep- 
tion.) 


reaſon why it is not good upon a conviction,) “ that it muſt 


« be made out before the juſtice, that the party had 10 
« ſuch qualifications as the law requires,” before the juſtice 
can convict him: and the juſtice muſt return thas he 
had no manner of qualification.” KEE 


Here the witneſs fevears only generally, « that the de- 


«.fendant was not qualified, c.“ The juſtices adjudge it 
GENERALLY, only, The fiream can go no higher than the 
fpring-head. So the concluſion which the juſtices draw 
from the teſtimony of the witneſs muſt be as general as 


that teſtimony, 


In the Caſe of Rex v. Pickles, it was laid down as a 
rule, „ That the want of the particular qualifications re- 


© quired by 22 & 23 C. 2. c. 25. ought to be negatively ſet 
* cut in convictions ;” and the only Queſtion there was, 


Whether 
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Whether it was neceſſary to add nor lord of 2 at's 


 Exceptia probat regulam : x 
doubted or diſputed, in that caſe, 7 


In indiAmerits upon 8, 9 V. 3. e. 26. for having 2 
coining-preſs, every _ which ſhews that the 4 
had no authority, muſt be N tively ſet out. And ſo it 
was done in the indictment EN Nr e 
gued before all the Judges. 


I take the point to be exTTLED by the conflant tenor of 
all the authorities; and, I think, upon very good reaſon, 
(if there was need to enter into the reaſon * large, after 


| It has been fully ſettled already.) 


Therefore I am of opinion that the convietion ought 0 
be quaſhed, / | 


Mr. Juſt. Deniſon concurred with Lord dani. 


He ſaid it was-a clear caſe; and that it was fully ſettled 
and eſtabliſhed! That in theſe convitions, the want of the 
« particular qualifications mentioned in the act of 22 & 
23. C. 2. ought: to be! negatively. ſet out: if not, the juſ- 
tices have mo juriſdiction to convict the defendant as an 
offender. And the evidence and adjudication ought, both 
of them, to be, © 'That he has not- theſe qualifications, which 
® are ſpecified in that act; I ene, ve p | | 


Indeed you are not obliged: to further than the word 
of this act of Parliament of 22 pry 23 C. 2. and that was 
the Caſe of Rex v. Pickles, But however, in that Caſe, the 
_ point was eſtabliſhed, and taken to be x 


I.)7ͥqRꝛn ſaid; that © It is ſufficient to ly the: offence in 
& WORDS of the aft of Parliament.” 


But that is zo ALwars ſufficient : it may be necelfiry to 
further. P. 28 G. 2. B. R, Rex v. Chapman, about rob- 

bing an: orchard, was a caſe where the mere purſuing the 
words of the ſtatute was nat luſicient. 


But this point now before us is a ſettled ao? and 
7 IOIEnd 


The conviction ought to be quaſhed. 
Mr. Juſt. Fofer concurred. 


3-2 8. 


5 


8 


4 tioned in the purview of them, muſt be negatively ſpeci- Rxx v. 


PEE 2 


8. 


eſtabliſned) by that act of Parliament; the original founda- 


| They never had been taxed ar all till now, And they wers 


5 2 2 T0 


* 


Hilary Term 30 Geo. 2. ; © 
on negative acts of Parliament, the point is fully ſettled 175 
1 ce That the 2 n 


« fied in convictions made upon them.“ 5 Jang . 
| 9 1 | * econd Ex- 
By the Court unanimouſly, | „ ee e OR” 


CoNnvicTION. QUASHED, 


Royal Exchange Aﬀfurance Company v. Vaughan. 1 — 
1 Caſe was juſt mentioned to the Court, on 18th . of 
November 1755; and again on 3d February 1756: the Royal Ex- 
but was firſt argued on 7th May 1756; and now, laſtly, change Aſſur- 
N | ance Company 
; in London, 
| x | liable to be 
It was an action of treſpaſs, brought by the company: aſſeſſed to the 
and the Queſtion (upon a ſpecial verdict) was, „ Whether land tax, in 
« this company are at all, or how far they are liable to be pants var _ 
& ASSESSED 0 the LAND-tax 7” —— 


The ſpecial verdict was very long. In it were found at 
large, the fatute. of 6 G. 1. c. 18. which gave riſe and eſta» 
bliſhment: to this company; and the ſeveral charters from the 
crown which increaſed its fund, and enlarged its powers be- 

ond what they were originally intended (or at leaſt explicitly 


tion of it being only for inſurance of Hips, with a ſmaller _ 
fund: but the ſubſequent charters extended their powers to 
inſurances of houſes and goods from fire, and upon lives; and 
alſo increaſed their fund. | 


In the above-mentioned act of Parliament the original 
fund was expreſcly exempted from being taxed. 


Several facts were alſo found : particularly the manner 
in which this company have carried on their buſineſs, under 
all theſe powers jointly, and not under each ſeparately. 


The preſent aſſeſſment is for their ce ſtock, and in 
their corporate capacity, 75 
now taxed in their corporate capacity, under the land-tax act 
of 27 G. 2. c. 4: (of which, ſee pages 48, 64, & 75.) 


By the act of 6 G. 1. c. 18. their capital was 1,500,000 /. ; 
and they were thereby exempted from all parliamentary taxes, 
his was a power only to inſure ſhips and goods at /ea. 


A few 


156 Hilary Term 30 Geo. 2, 
| „„ A few years after, the very ſame perſons obtained a char, 
7ST ter to — their power to inſure houſes and goods at /and, 
Royat, Ex- and upon /iver; and alſo to extend their capital $00,000 U 
CHANOR farther than the former ſum, . Wo } | 
| capt (pled 66 a 15 
Couranvv. nent 
Needs. Upon the firſt afgumen [> 5-6 
The Court ſeemed, all of them, to ſee this matter pretty 
much in the ſame light: and they all made two Queſtions 
into which they divided the whole of this caſe, vis. 


n 1ſt. Whether the origina/ capital that was raiſed under the 
a42ect of Parliament of 6G. 1. c. 18. (F 2.) and was mow be. 
| come part of the fund of the pRESENT CHARTER corporation, 
was exempted from parliamentary taxes, by virtue of the ex. 

empting clauſe contained in 6 G. 1. c. 17. (4 10.) which act 

of Parliament related only to the original company for inſur- 

ance of ſhips ; but did not extend to the preſent corporation 

eſtabliſhed by charter; which charter has extended their 

power and enlarged their capital ? = n 


2dly. Whether this original capital was the 8 eſtate 

of the COMPANY}; and liable to be taxed as the COMPANY's 

. perſonal eſtate, in their corporate capacity; or whether the 

tax ought to have been laid upon each individual member of the 
company, for his reſpefive ſhare, in his own- proper ward ? 


As to the firſt Queſtion — The Court were unanimous and 
clear, That the exemption under the act of Paliament of 
6 G. 1. was confined to the original fund and company 

eſtabliſhed by that act; and could not be extended to the 
preſent corporation, which was founded upon a ſubſequent 
charter of the crown, which neither did nor could give any | 
ſuch exemption, | | 


And they thought that this original capital having been - 
part of the fazure-company's fund, and only continued by the 
charter-corporation, made no diſference in the caſe. 


= f lie 
As 'to the 2d Queſtion, They thought it a point of im- 
portance and extenſive conſequence z and therefore deſired 
a further argument: though they ſeemed inclined to think 
that it was PROPERLY faxed, as part of the company's per- 
ſonal eſtate, in their coxrox ATE capacity, by virtue of the 
clauſes in fo. 48 & 64 of 27 G. 2. c. 4. It therefore ſtood 
over far an N | „ 
| ULTERIUS CONCILIUM. 


Upon which further argument, Lord Mansfield was fo ex- 
tremely clear, that he ſaid he had been endeavouring (to the 
utmoſt of his power) to raiſe a doubt, but could not. 


In 


Hilary Term 30 Geo 2. 157 


In 4, 5 V. & M. the diſtricts and diviſions were allotted. x » 57. 
8o that the 3 here is only between the Diyisroxs; 


not between the city and the company. 7 Royat Ex- 


ky ty ies | CHANGE 
And this ſpecial verdict was only meant, (as it is plain by Av#vrance 
the finding,) to try the is point. Nothing is found Couraxvv. 
about ſhares of proprietors : nor was this ſecond point then VAu@nan. 


thought of. 


It is plain they are to be rated As @ CORPORATE body, b 
fo. 16. And to rate the individuals, would be 4 4 | 
ſible. The argument would prove too much, viz. that no 


corporation could be taxed. | 


The Hudſon's Bay Company are ſaid to be rated for their 
| }: and there is a particular direction given, where the 
Bank of England are to be rated. e b | 


Mr. Juſt. Deniſon concurred. 


The original capital raiſed under 6 G. 1. c. 18. was in- f 

| tended for another purpeſc. The queſtion was certainly made nz 
upon the firſt point: and this ſecond point was not, I dare „ 
ſay, at that time thought of. And here is nothing ſtated to 
bring this ſecond point within the clauſe in fo. 75 & 76 df 
the act of 27 G. 2. c. 4 Therefore we cannot take this 

to be any more than the common caſe. They are taxed as a 
corporate body, within the clauſe in fo. 48: and I do not ſee 
how they could have been taxed otherwiſe. 3: 


Therefore judgment ought to be for the defendant. 
LEE * a 1 : 
Mr. Juſt. Fefter was of the ſame opinion. 


The -1ſt point, he obſerved, was determined before the 

reſent argument, and rightly. The company had impoſed 

h upon the crown, and upon the adventurers, by blend- 
ing their different ſtocks together. br | 


As to this ſecond point, It cannot bear a queſtion © Whe- 
© ther they ſhould be taxed in their corporate capacity, or as 
« individuals.” It was intended, and it is the natural and 
proper way, to tax the corporation, in their CORPORATE ca- 
pacity. And this is what the act manifeſtly meant: the tax 
1s to be paid out of the ſtock ; and this will occaſion a pro- 
portionable deduction out of the dividends. . 


Br THE Count unanimouſly, (except that Lord Commiſ- 
ſioner Vilmot was, at the time of the ſecond argument, 


abſent in Chancery, ) F 
JUDGMENT for the DEFENDANT: 
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ed founda 


tions, unleſs a 


ſpecial viſitor 
be appointed, 


notwithſtand- cc NO 
Ang a remedy 


by diſtreſs is 
all 


o provided © To, yet the preſent matter (which related to aSouTawerr. 
for by the new #6 3 was NOT within bis juriſdiction: for the ſug- 


geſtion ſet forth a deed of covenants (all on the part of the 
college,) relating to a foundation of 2 fellowſhips and 2 
ſcholarſhips by Dr. Keton; in which deed and covenants, a 


thee is reſerved to Dr. Keton, to make ſtatutes (to which 


is Fellows and Scholars were to be ſworn,) ſo as they ſhould 


fv confermetie ts the ee of the Gina aaa doh, 


lege. And there is alſo a PENALTY, and forfeitute given to 


Dr. Keton and his truſtee, and alſo to the church of South- 


well; and a clauſe of DisTRESs for the ſaid forfeiture or pe- 
naltyy upon two of the college manors, in caſe the college 


ſhould break the covenants. The ſuggeſtien adds © That 
% Dr. Keton, in fact, never gave eee or made any 


$ declaration, in relation to theſe ips.“ 


The gravamen complained of, is a citation from the Biſfiop 
of Ely to the Maſter and Senior Fellows, upon the complaint 
of the ſaid Tho. Todington, clerk, on his being refuſed an 
election into one of theſe two Southevell-fellowſhips; ſhew- 
ing, „That he war within the deſcription of the endow- 


« ment; whereas they had choſen one William Craven, who 


4 (as Mr. Todington alledged) was noT /e; and that the Bi- 


« ſhop had alſo cited the ſaid William Craven, as well as 


tt the ſaid Maſter and Senior Fellows, to appear before him 


« at Eüy houſe, c. 


In order to have a clear and full conception of this Caſe, 
it may be neceffary to ſpecify this ſuggeſtion at large; and 
alſo to premiſe ſome other particulars which are requiſite to 
be known: which are, 1ſt, The deed between the executors 


of Margaret Counteſs of Richmond (the foundreſs) and Bi- 


ſhop Fiſher, confirmed by the prior and convent of EH: 
2dly, Some extracts from Biſhop Fj/her's fatutes ; and, 3dly, 
Some extracts from tho/e fatutes which Queen Elizabeth af- 
terwards gave to this college, and under which the college 
have ever ſince acted. | 

F | The 
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The SUGGESTION, (at hrge—) \ nas . | 
Hiary Term in the dend Yew of the Reion of © 
e George the Second, fe 
5 DING TOR, 
Clerk. | 


Exglend, to wit. N it remembered that on the eleventh 

3+ B. in this ſame term, — 
court here Newcome or in Diyinity Maſter of the 
College of Saint John the Evangeliſt in the Univerſity of Cam- 


ridge, and the Senior Fellows of the ſaid College; and give. 


the Court here to underſtand and be informed, that whereas 
all of and concerning any lands and tenements, and of 
concerning any eſtate or intereſt of freehold, and alſo of 
and concerning the conſtruction and operation of deeds and 


writings under ſeal, and of debts ariſing thereby, and the 


cognizance of the ſame pleas, to the Lord the King and his 


royal crown eſpecially appertain and belong, and at the com- 


mon law in the courts of record of our Lord the King, and 
not in the eccleſiaſtical court nor by any eccleſiaſtical Judge, 
ought to be tried, diſcuſſed and determined, and always hi 

therto have been ſo accuſtomed to be tried, diſcuſſed and de- 


termined; and whereas the Biſhop of Ely for the time being 


is not Viſitor of the ſaid college, as to electiam into fellowſhips 
or other in the ſaid college, nor hath any viſitatorial 
power or juriſdiction whatſoever over the Maſter and Fellows 
of the ſaid college or any of them in that reſpect; and 
whereas by an indenture tripartite made the twenty-ſeventh 
day of Octaber in the twenty- ſecond year of the reign of our 
Sovereign Lord King Henry the Eighth, between Sir Anthony 


 Fitzberbert Knight then one of the King's Juſtices of his 


Common Pleas, and John Keton Doctor of Divinity, and 
Canon of the cathedral church of Saliſbury, upon the one 
part the Chapiter of Southauell within the county of Notting- 

upon the ſecond part ; and the then Maſter, Fellows 
and Scholars of the colle of Saint Jobn the Evangeliſt, in 
the univerſity of Cambridge, upon the third part; it was co- 
venanted, condeſcended and agreed between the ſaid parties, 
for them, their heirs and their ſucceſſors for ever in the form 
following, that- is to wit, Firſt, the ſame Maſter, Fellows 


and Scholars of the college of Saint Jabn aforeſaid had grant- 


ed, for them and their ſucceſſors for ever, unto the aforeſaid 
Doctor Keton, that he for himſelf, at the nomination and ap- 


pointment as thereafter expreſſed, ſhould have #wo Fellows 


and two Diſciples founded and ſuſtained at the coſts only of 
the ſaid Maſters, Fellows and Scholars within the college of 


Saint John aforeſaid, there to continue for ever of his founda- 


tion, over and above other Fellows, Scholars or Diſciples 
then founded, or thereafter to be founded by the 1 
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| EET purpoſe and intent; and the ſaid Maſter, Fellows and Scho- 
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of the ſaid college, or any other perſon or perſons that 
had given or thereafter thould give lands or: goods to = 


N 


lars of the ſaid college thereby covenanted and granted unto 
the ſaid Sir Anthony Fitzherbert, Doctor Ketyn, and to th 
ſaid Chapiter, and to their heirs and ſucceſſors, that the ſaid 
Fellows and Scholars or Diſciples of the foundation of the ſaid 
Doctor Keton ſhould have — enjoy all manner of profits, a; 
well meat, drink and wage, as all other commodities, eaſe- 
ments and liberties, lile and in as large manner at other Fel. 
lows and Scholary of the ſame oy by the foundreſs' found- 
ation of the ſame college then had, or in time, then comi 
ſhould have in in manner or wiſe, at the proper coſts and 


charges of the ſame Maſter, Fellows and Scholars of the col. 
lege of Saint Joh! the Evangeliſt aforeſaid, and of their ſuc. 

_  ceflors for ever; and the ſame Maſter, Fellows and Scholar 
by the ſaid indenture covenanted and agreed unto the faid 
Sir Anthony Fitzherbert, Doctor Keton, and Chapiter of South- 
muell, and to their heirs and ſucceſſors, that the fame two Fel. 
lows of the foundation of the ſaid Doctor Keton ſhould have, | 
receive and perceive of the ſaid Maſter, Fellows and Scholars | 
and their ſucceſſors, every year twenty-ſix ſhillings and eight 
zence ſterling over and above the wage limited to other Fel. 
ows of the foundreſs' foundation, that is to ſay, to either of 
them eight ſhillings and four pence ſterling, at the feaits of 
Eafter and Saint Michael yearly, by even portions: Further- 
more, the ſaid Maſter, Fellows and Scholars of Saint 7 
aforeſaid, thereby coyenanted and granted, for them and their 
ſucceſſors, unto the ſaid Sir Anthony Fitzherbert and Doctor 
Keton, or the longer liver of them, that they from thenceforth 
{ſhould have the nomination and election of the ſaid Fellows and 
Scholars or Diſciples during their lives natural; and after the 
deceaſe of the ſaid Sir Anthony Fitæherbert and Doctor Keton, 
then the ſaid Fellows and Scholars orDiſciples ſhould be at the 
nomination and election of the ſaid Maſter, Fellows and Scho- 
lars of the college of Saint Jabn aforeſaid, and of their ſucceſ. 
ſors for ever, after and according to ſuch ordinance and writing 
as the ſaid Doc rox KR ro ſhould thereof make and declare by hit 
laſt will or otherwiſe ; PROVIDED ALWAY that the ſaid Fellows 
and Scholars or Diſciples ſhould be ele& and choſen of thy: 
_ perſons that be or had been 8 of the Chapiter of South- 
evell aforeſaid, if any ſuch able perſon in manners and learn- 
ing could be found in Sexthwwell beforeſaid; and in default of 
ſuch perſons there, then of ſuch perſons as had been choriſters 
of the ſaid Chapiter of Southaell, which perſons ſhould be 
then inhabitant or abiding in the ſaid univerſity of Cambridge; 
and IF/ NONE SUCH ſhould he found able in the univerſity aforc- 


ſaid, then the fame Fellows and Scholars or Diſciples to be 
elected and choſen of fuch perſons that ſhould be moſt ſin- 
gular in manners and learning, of. what. country ſoever the 
thould be, that ſhould be then abiding in the ſame — 
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Hilary Term zo Geo- 2 =. 
Furthermore, the ſame Maſter, Fellows and Scholars ce: 1777. 
nanted and granted by the ſaid indenture unto the above- 1.4 98 
named Sir Anthony Fitzherbert and Doctor Keton, and to the Sr. Joun's: 
ſaid Chapiter, their heirs. and ſucceſſore, that when the. ſaid Cor k., 
two Fellows and two Scholars or Diſciples of the foundation Cambridge, 
of the ſaid Doctor Ken, or any of them, ſhould chance to v. Topix. 

- die, or otherwiſe depart from the {aid college, and leaved or ron, Clerks 
leaſed his or Hare dd or prove of _ ſame, that then 
immediatel that leaſing, leaving, departing or ceaſin 
at the 1 time of cle tion of Vallows or Diſci of : 
the ſaid college limited by the ſtatutes of the college of Saint 
Jun aforeſaid, other Fellow or Fellows, Diſciple or Diſciples, | 
as the caſe ſhould require, ſhould be elected, ee e 

choſen by the ſaid Maſter, Fellows and Scholars, accorvinG 

to theſe then preſent coutnants anil agreements, according to ſuch 
ordinancts or will as the ſame Door Keton 8HOULD thereof 
nale and declare. And alſo it was covenanted and agreed by 
the ſaid indenture, that the ſaid Maſter, Fellows and Scho- 
lars of Saint John aforeſaid, and alſo the Fellows and Scho- 
lars of the foundation of the ſaid Doctor Keton, at the time 
of their admiſſion, ſhould be ſworn to obſerve and keep the ſta- 
tutes and ordinances that then were made or thereafter ſhould 
be ordained and made by the ſaid Doctor Keton for the found- 
ation of the ſaid Fellows and Scholars; % that the ſaid 
ſtatutes ſhould be conformable with the ſtatutes of the 
fuundreſs of the ſaid college. For the which all and ſingular 
the premiſes well and truly to be obſerved and kept by the- 
ſaid Maſter, Fellows and Scholars, and their ſucceſſors, in 
manner and form as is aforeſaid ; that is to ſay, as well for 
the electiant and admiſſions of the ſaid Fellows and Scholars, and 
for their finding, as for wages yearly to be paid to the ſame, 
with all other liberti Bath tg] e and profits likewiſe per- 
taining unto them, ar for all other covenants and agreements, 
with all and ſingular the premiſes according to the ordinances 
above rehearſed, the ſaid Doctor Keton had contented, given 
and paid to the ſaid Maſter, Fellows and Scholars, in mo- 
ney, plate and other jewels, the value of four hundred 
pounds ſterling. Further it was covenanted and agreed by 
the ſaid indenture, between the ſaid parties, for * and 
their ſucceſſors, that if the ſaid Maſter, Fellows and Scho- 
lars, and their ſucceflors, did fail in taking, admitting or re- 
ceiuing of the ſaid Fellows and Scholars in any time of election 

next after the avoidance, and * not choſen nor admitted into „ Here hems 


the ſaid college according to the ordinances and agreements to be an omit- 
above nas: 44 or had not nor enjoyed not their full com- fion or miſtake 
modities and profits as is aforeſaid, then the aforeſaid of ſome words. 
Maſter, Fellows and Scholars, and their ſucceſſors, ſbould ron- | 
FET as well to the ſail Sir Anthony Fitzherbert and Doctor 


Keton, as to the Chapiter 47 Seuthwell, and to their heirs and 

luccefſors, in the name of a PENALTY or pain for every default 

E * due claction of the * Fellows and Scholars, or 
oL. I. | 


- 
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Sr. Joun's | 


Cote, 


Cambridge, 
v. Lobi 


Jon, Clerk. 


and Doctor Keton, that they the faid Maſter, Fellows and 


 Doftor Keton did NOT at any time, by his laft will or otherwiſ, 


_ "Majeſty's temporal courts, and ought there to be tried, di- 


of any profits, commodities or eaſements as is aforeſaid ; and 
 Fitzherbert and Doctor Keton on their party, ar fe the Chapiter 


| forfeiture, and the, diffreſ+ to withhold until the faid twenty 


well and truly fatisfied, contented and paid. Alſo the fait 
Maſter, Fellows and Scholars, by the laid indenture, co- 


Keton, ſhould give notice and knowledge to the ſaid Sir A 


and able to have, receive. and take the ſaid Fellowſhips or 


the college aforeſaid, againſt the due courſe of the law of thi 


2 « 


any of them, TWenry anLiNGs for every month that ft 
ſhould happen the faid Fellows and Scholars not to be choſen | 
nor admitted into the ſaid college as is aforeſaid, or reſtrained | 


that then it ſhould be hwful as well to the faid Sir Ant 
pf Southwell, and to their heirs and facceflors for their party, | 
into the manors of Marflete and Millington in the county 

York, and into the manor of Little Markham in the county of 
Nottingham, to enter and DIsTRAIN for the ſame twenty thil- 
lings, and the arrears of the ſanſe for every time or times of 


1 


ſhillings, with the arrearages of the fame, ſhould be to the 


venanted and granted unto the faid Sir Anthony Fita herber 


Scholars, and their ſucceſſors, at every time and times during 
the life natural of the ſaid Sir Anthony Pita herbert and Docter 


thony Vita herbert and Doctor Keton, or to the longer liver of 
them, within fix days, when and as often as it ſhould for- 
tune any of the faid Fellowſhips or Diſcipleſhips to be void 
or vacant ; fo that the faid Sir Anthony Fitzberbert and Doc- 
tor Keton, or the longer liver of them, might nominate and 
appoint other Fellow or FeHows, Diſciple or Diſciples, apt 


Diſcipleſhips ſo then being void. And whereas the faid 


MAKE er DECLARE any flatute or ordinance, other than what 
was contained in the ſaid above recited indenture, of or on- 
cerning the ſaid Fellowſhips called Southwell Fellowſhips, or of 
or concerning either of them; nevertheleſs the Right Re- 
'verend Matthias, by divine permiſhon Lord Biſhop of Eh, 
well knowing the premiſes, but contriving and intending to 
aggrieve and oppreſs the faid Maſter and Senior Fellows of 


realm, and to diſinherit our Lord the King and his crown, 
and to draw the cognizance of a plea which belongs to bis 


cuſſed and determined, to another trial before the ſaid Loi 
Biſhop, hath lately drawn into a plea the ſaid Maſter and de- 
nior Fellows of the college aforeſaid, before the faid Lord 
Biſhop, * 5 certain inhibition, citation and monition, beat- 
ing date -ninth day of January, in the year of our 
Lord one thouſand ſeven hundred and fifty-ſix, reciting that 
« Whereas on the part and behalf of the Reverend Tu 
« Todington Clerk, of the fame college, Bachelor of Arts, i 
« had been (with grievous complaint) alledged and ſhewn t 
« the ſaid Lord Biſhop, that the Reverend Job _ 


of the P 


Bachelor of 
ows t t "(aid coll foreſaid, 1 did 5 
« oof} and adit, at Wealt did no f admit and cleft the ſaid T ho- 


rts, 


&« mg; Todington, into the faid, vacant Southwwell Fellowſhip, 

notwithſtandivig the faid Thomas Todington, who was an in- 
taht abiding within the Taid college, and had been Cho- 
a g of: he ech of Southwell in dhe county of Notting: 
. hom ſeveral years, OFFERED himſelf d candidate, and PRAYED 
te to be elefted and admitted into .the ſaid Fellowſhip, and No 


« THER ers fl Ber ſaid Church 0 Suthauell offered him- 


« ſelf 2 candidate for the d vacant hat 
« the ſaid Thomas Todington, Pore nending himſelf to be 
« greatly injured and. apgrieved by the preceded 7 afore- 
« /aid, and other pretended Hroceedings i the ſaid Maſter and 
« Senior Fellows, as well by virtue of their pretended office, 
« as at the unjuſt inſtigation, ſolicitation, procurement and, 
4 petition of the ſaid William Craven, and juſtly fea 
« that he might be further injured and aggrieved thereby, 


© had FROM 48% ſame and every of them, and ESPECIALLY 


« from the ſaid pretended choice and election of the perſon of 
« 1 1 [ hats Craven into the pint if . 
begſbip in the ſaid college, ſo made or pretended to be 
« made by the ſaid Maſter and Senior Fellows, notwith- 
« ſtanding the ſaid Thomas * offered himſelf a can- 
« didate, and prayed to be elected and admitted into the ſaid 
« yacant Fellowſhip, and no other Choriſter of Southawell 
« offered himſelf a candidate for the ſame ; and FROM heir 
« refuſing to elect and admit, at leaſt not electing and admitting 
« the ſaid Thomas Todington into the ſaid vacant - Fellowſhip ; 
4 and from all and every thing that did or might follow 
« therefrom ; and from al and. ſingular other grievances, 


nullities, iniquities and errors in. proceedihg z and from 
all other acts, facts and things illegally done, that gh 


be collected from the pretended proceedings of the ſaid 
« Maſter and Senior Fellows in the bid pretended election; 
* to the ſaid Lord Biſhop, Visi rox OF THE $AID COLLEGE, 
„ rightly and duly APPEALED, and of and concerning the 


© nullity and iniquity of all and ſingular the premiſes afore- 


© ſaid had equally and alike principally alledged and com- 
iſhop, rightly and duly proceeding, had at the petition 

, or of the ſai; ' Tedington, (juſtice, ſo re- 
quiring, ) decreed the inhibition, citation and monition there- 
— M 2 « under 
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as aforeſaid, and did REFUSE 4 


ei and that he 


fearing 


| : > war; and alſo reciting, That © whereas the ſaid Lord 
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* by authoriſe impower, and ftridtly injoin. and command 


belopging to the ſald © ge, and 
aid M. 


attempted- any thing to the Freude of the ſaid Thomas 
Todingron, or his ſaid cauſe of appeal, or the authority ot 


ſo that the ſaid Thomas  Todington, the Appellant, ge 
have free liberty and power (as in juſtice he ought) to pro- 
ſecute that his ſaid caufe of appeal and Sucker A under - 
pain of the law and their contempt; and alſo that they 
ſhould in like manner ciTE the ſaid Maſter and Senior Fel. 
lows, and alſo the ſaid Villiam Craven, or cauſe them to 
be peremptorily cited 7 APPEAR. before the ſaid Lord Biſbp. 
at his manſion-houſe, commonly called Ely Houſe, ſituate 
in the Pariſh of Saint Andrew Holborn in the County of 
Middlefex,” on Monday the ninth day of February then next, 
enſuing, between the hours of three and fix in the after- 
noon of the ſame day, then and there fo, aMisWER 70 the ſaid 
© Thomas Todington in his ſaid buſineſs of complaint; and 
© further to do and receive as to law and juſtice ſhould apper- 
tain, under pain of the law and their contempt; and 
« moreover that ag ſhonld moniſh or cauſe to be moniſhed 
c peremptorily, in like manner, the faid Maſter and Senior 
Fellows and Officers of the ſaid college in ſpecial, and all 
© others in general, that they ſome or one of them ſhould 
tranſmit or caufe to be tranſmitted to the ſaid Lord Biſhop, at, 
the time and place aforeſaid, all and fingular the ftatutes, 
acts, original exhibits, books, indentures, miniments, in- 
ſtruments and proceedings in or any wiſe conceruing the 
ſaid pretended election or the faid cauſe of appeal and 
complaint, and more efpecially the ſtatutes, books, and 
indentures in the thereunder written ſchedule mentioned, 
under pain of the law and their contempt z and what they 
« ſhould do in the premiſes, they ſhould duly certify to 
« the faid Lord Biſhop, together with the ſaid monition: 
& and the faid Lord Biſhop Nath annexcd the following ſche- 
« duleto the ſaid monition, (to wit) the original ſtatutes 5 
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Hilary Term 30 Geo, 242. 
a the college given by Queen Elizabeth, or an authentic co- 
ture bearing date the twenty-ſeventh 
« day of Oftobery in the twenty-ſecond year of the reign of 
« Kin _ e Eighth, relating to Doctor Ketons or the 


« tery Book for the months of February and March laſt ;” as 


by a copy of the ſaid monition and ſchedule thereto annexed; 


here in this'Court read, more fully appears. And althoug 
the ſaid Maſter and Senior Fellows of the ſaid college ha 
ed and alledged all and ſingular the matters aforeſaid by 


them above ſuggeſted and alledged before the ſaid Lord Bi- 


ſhop in their diſcharge of and from the premiſes aforeſaid z 
and have red to prove the ſame by undeniable teſtimony and 
proof; yet the ſaid Lord Biſhop hath wholly xtFuSED 1 re- 


ceive or admit the ſaid pien, allegation and proof, and them 


by definitive ſentence of the ſaid Lord Biſhop in the ſaid pre- 


miſes with all his might doth endeavour and daily labour to 


condemn, 'in great contempt of our Lord the now King and 
his laws, and to the great damage and injury of the ſaid Maſter 
and Senior Fellbus of the ſaid college: All which ſaid pre- 
miſes the ſaid Maſter and Senior Fellows of the ſaid college 
are ready to verify and prove, as this Court here ſhall direct. 
Wherefore- the ſaid Maſter and Senior Fellows of the ſaid 
college, imploring the aid and munificence of this Court, here 
pray relief, and his Majeſty's writ 4 PROHIBITION to be di- 
rected to the ſaid Lord Biſhop in this behalf, 7 prohibit him 
that he do not any further hold plea before him, touching the 
premiſes — of any part thereof. And it is granted to 
them, Sr. | Be ; WY g ry | 


Supprefſio Domus Sancti Jolunnis in Cantab. 
T indenture made the twelfth day of December in the 


ſecond year of the reign of our Sovereign Lord King 
Henry the Eighth, between the Reverend Father in God 


ellowihips founded in the ſaid college, the 
u book or books wherein the election of Fellows and the pro- 
1 ceedings thereon are entered, the Book of Battles or But- 


165 


175%. 


* — — — 
Sr. Jon ng 


Cotlttet, 


v. Tobi N- 


— 


rom, 


Richard Biſhop of Winchefter, John Biſhop of Rachefter, Sir 


Charles Somerſet Knt. Lord Herbert, Sir T homas Lovell Knight, 


: 


= 1 arney Knt. Sir John Saint John Knight, Henry 
Hornely 
ment of the excellent Princeſs Margaret late Counteſs of Rich- 


Clerk, and Hugh Aſbeton Clerk, executors of. the tefta- 


mand and Derby, and ame to our ſaid Sovereign Lord 
King the Eight, on the one party, and the Reverend 
Father in God James Biſhop of Ely and OI x ART of the Houſe 
or Priory of Saint Jahn in Cambridge, on the other party, wit- 
neſſeth, That whereas our Holy Father the Pope by his bulls 
under ledd, for the increaſe of virtue, learning and doctrine and 
preaching of the word of God, and to the eſtabliſhing of Chriſt's 

M 3 faith, 
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| Hilary Term ze Geo. 2. 
2 and for divers conſiderations expeeſſed aid bn} 
hath /uppreſſed, - an and . 


= 
d of the (ai houſe ond. _— aſſen _ 
— Pn Leut ye Fine x 78 


patent under his 7 ſeal, and 3 
ment of the ſaid Reverend Father 2 
Clark, brmed by the rior and conyent —4 
25 as in MING id bulls, letters patents, and other writings 
„ more plainly appeareth.y, it is no covenanted 
irt h ſaid parties _ og coneluded, and iy the ſaid 
e Ely granted, that le, for the 
better execution urance * the premiſes, ſhall before 
the ſixteenth day of Peres anuary next — after the date of 
. preſents, avoi and cauſe to be avoided and 
out of id boule and priory, all ſuch and as many reli 
22 as now be incorporated and poſſeſſed in the ſaid 
ou Pr ry of Saint Jahn, or that can or may 
OF 1 any js by title, ot intereſt in or to the ſaid houſe 
or iar, er to the poſſeſſions thereof, hy _— of their pro. 
feſſion or ation within the ſame ; and utterly make 
void and diſpo the ſaid wa ogy perſons | from the faid bouſt 
and priory, and all ſuch right, title, claim, andi intereſt, a; 
they or any of them have pretended or claim to have within 
the ſame houſe and priory, or to the poſſeſſions, or to any 
thing thereunto belon ing ; and alſo eauſe the ſame religious 
perſons and every of by authentic inſtrument, in ſure 
and, ſufficient form to be made, to reſign. and rendunce al 
uch right, title, claim, and intereſt, as they or any of them 
ave, or in any manner of wiſe may have to the ſaid houſe 
or priory, or to the poſſeſſions, or to any thing thereunto ap- 
pertaining ; and that the ſame Biſhop ſhall tranſlate, or caulc 
to be tranſlated, all the ſame religious perſons into other houſe 
or houſes of the ſame religion, and cauſe them, and every of 
them, clearly to renounce, relinquiſh, and leave the fame 
houſe and-priory, and all the poſſeſſions thereof, and clearly 
to depart, and to be utterly excluded from the ſame for ever, 
and to he really and effectually accept and incorporate in ſome 
other houſe or houſes of the ſame religion; and cauſe the 
faid houſe and priory of Saint Jahn, and the foundation and 
corporation thereof, to be clearly diffolyed and oy ined for 
ever, before the ſaid fixteenth day of N anuary enſuing, 
And alfo the ſaid Biſhop of "El 2e ang ned ta 
the ſaid executors, by the preſents, that he, before - — 
of the Purification of our Lady next enſuin vy die at 
after, when he ſhall be Retolubly require the fad by 
cutors, or any of them, hall male, wid cauſe A 55 made, ul! 
fuch grants 44 8 affurances TO THE $A1D EXECUTORS, their heirs 
and a enn, OF the ſaid houſe and priory of Saint Jobu, and f 
all the manors, lands, tenements, and poſſeſſions, 3 and all 
other that belongeth, and at any time belonged thereunts, d 
have and hold 0 7he ſame Recor, their _ my Pn 


ſhall be adyiſed by the learned counſel of the ſame executors, | | 1757. 


wh ir heirs and aifigns, or any of them, at their coſts and 
Gon change and att all the fame gratits Wd! afurances'te be gr. Jong 
tef confirmed by the prior and convent of the ſaid cathedral church Cox. s GR, | 
- of Eh, by their deed and deeds ſealed with their common Cambridge, | 
_ al, in ſuch wiſe as ſhall be adviſed by the ſaid executors, or v. Topix g. 
10 any of them z ſo that the ſaid executors, or ſome bf them, ron, Clerk. 
+ by reaſon and authority of the ſaid bulls and of the ſaid letters 
ng; patents and other premiſes, may make lawful, perfect, and 
Ned {ure tranllation of the ſaid houſe and priory of Saint John, 
= and the poſſeſſions thereof, unto a perpetual coLLEGE, of a. 
bh 3 Maſter and Fellows, and there eres, found, and 
of etabliſh a perpetual COLLEGE, of a perpetual Maſter and Fel- 
ws, according to the will, mind, and intent of the ſaid Princeſs, 
BY and according to the ordinances and ſtatutes of the ſaid executors, 
ſaid thereof to be made by virtue and authority of the ſaid bulls 
wind and letters patents,.there perpetually to endure : and on this, 
uh the ſaid Biſhop of Ely covenanteth and granted to the ſaid execu- 
g tors by theſe preſents, that the ſame Biſhop, and his ſucceſ- 
— ſors, and alſo the ſaid prior and convent of the ſaid cathedral 
ond church of Eh, and their ſucceſſors, ſhall at all times do, and 
cauſe, and ſuffer to be done, all things neceſſary and requi- 
in ſite for the ſaid tranſlation and for the foundation and eſta- 
| bliſhing of the ſaid college for ever to endure, as by the 
oe learned counſel of the fad executors, or any of them, ſhall 
lun be adviſed, at the coſts and charges of the ſaid executors. 


And the faid executers, by theſe preſents, permit and grant to 
the ſaid Reverend Father Biſhop of Ely, that: the faid Maſter 
and Fellows, within one month next after that they ſhall be 
founded, and have real and corporal poſſeſſion of the ſame 
houſe and priory, and of the manors, lands, and tenements, 
and poſſellions of the ſame, ball grant, by their ſufficient 
writing under their common ſeal, for the exhibition and 
finding of the ſaid religious perſons during their lives, to every 
of them, or to other perſons at their nomination, an annuity 
of 61. 135. 4 d. by the year, to be had and perceived to every 
of them during their lives, out of the ſaid houſe, manors, 
lands, and tenements, at two feaſts of the year, that is to 
lay, Eaffer and Michaelmas, by even portions, with a ſuffi- 
cient clauſe of diſtreſs in the ſame houſe, and in all the ſaid 
manors, lands, and tenements, for ſake of payment of the 
lame. And the ſaid executors covenant and grant to the ſaid 
Reverend Father in God Biſbop of Ely, by theſe preſents, that 
after the ſaid tranſlation of the ſaid houſe and priory, and found- 
ation of the ſaid college, the ſame executors in their ſtatutes - 
and ordinances thereupon to be made and ordained for the 
ordering and continuance of the ſame college, /ball ordain and 
abliſd (among other things) that the | juriſdiFion ordinary of 
the ſame college, and of the ſaid churches and chapels there- 
unto belonging, hall appertain and belong to the ſame Bi 
and his ſucceſſors for evermore, and that the Maſters and Fel- 
| | EE of low3 
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168 1 Hilary Term 30 Geo. 2 
1757. lows et pray for the good eſtate of the ſaid Biſhop du 
ED his life, and for his ſoul after his deceaſe, as the stEconDaay 


Sr. Jonn's founder, benefactor, and partner in the ſaid holy and. meri, 
Orte, torious work, and alſo for the good eſtate of all his ſucceſ. 
Cambridge, ſors in time to come Biſhops of Eh, during their lives, and 
v. Toning for the ſouls of his predeceſſors, patrons and founders of the 
rox, Clerk. ſaid houſe and priory, and for the ſouls of his ſucceſſors «; 
ſecondary founders of the ſaid cellege ; and on that, the aid 
executors ſhall provide and make ſtatutes and ordinances of 

the faid college, in ſuch manner that there ſhall not be any 

ambiguity in the elections of the Maſters and Fellows of the 

ſaid college. And alſo the ſame executors granted to the fait 

Reverend Father in God Biſhop of E, by theſe preſents, 

that the ſame Reverend Father in God, during his life, ſhall 

name and chooſe three apt and able perſons, ſcholars; and 

| his ſucceſſors, 'after his deceaſe, one apt and able perſon 

ſcholar; to be made fellows of and in the ſaid college; and 

there to be accepted and admitted fellows of the ſame col. 

lege, at their nomination and election; and that to be re- 

newed and uſed, as aft as the place of any of them ſhall 

happen to be void; and on that, the ſaid executors granted 

to the ſaid Reverend Father in God Biſhop of Ely, that they 

ſhall ordain and provide in the faidiſtatutes, that the Maſter 

dend Fellows of the ſaid College ſhall be bounden to pray for 

all ſingular perſons as well alive as dead, for the which the 

9s: religious brethren of the ſaid houſe and priory were 

bound to pray, in like wiſe as the ſaid executors have before 

this time promiſed and covenanted with the ſame Reverend 

Father in God to be dane. In witneſs whereof, the ſaid par. 

ties to theſe preſent indentures interchangeably have ſet their 

| hands and ſeals the day and year abovewritten, © | 


The Confirmation of the above Indentire, by 
the Prior and Convent of the Cathedral Church 


| ANY we the prior and convent of the cathedral church 
of Ely, having and taking theſe preſent indentures, and 

all and * (row premiſes} contained therein, freely agreed, 
accept, and approve; and the indenture, and all the ſame 
premiſes contained and 8 therein, unto the ſaid exe · 
cutors, their heirs and a o, for us and our fuccefſors, ra- 
tify, approve, and confirm, by theſe preſents z (rents con- 
ſuetudes and a# other riter of our monaſtry and priory of E, 
to us and our ſucceſſors, in all things, always 125 and re- 
ſerved.) In witneſs whereof, we the ſaid prior and convent 
'to theſe preſents have ſet our common ſeal. Given in our 


Chapter Houſe, fiſth day of January in the year of our 
| Lord God 15% J 7 7 | * 
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EXTRACTS from Biſhop Fiſher's Statut b. 
Statuta pro Collegio Divi Fohis Evangelifie infra Oimnaſſum Cor LzO, 
| | icienſe "4", oe 9-4, 5 
| . emen o 2 


1 conſtet univerſis qui ſtatuta præſentia lecturi ſunt, 
quànam auctoritate ſancita fuerint, hoc frontiſpicio 

jocandum cenſuimus inſtrumentum quoddam ſigillis et ſub- 

ſcriptionibus omnium executorum præſtantiſſimae Viraginis 

Dominæ Margaretæ Richmondiæ, Fundatricis Collegij Divi 

Johannis Evangeliſtæ in Cantabrigia: quo inſtrumento per 

eoſdem executores confecto, plane conſtat plenariam aucto- 

ritatem mihi Johanni ger eee traditam, pro con- 

dendis legibus et ſtatutis, quibus tam Magiſter quam Socij et 

Scholares pariter et Diſcipuli teneantur obedire. Cujus qui- 

dem inſtrumenti tenoris eſt, qui ſequitur. 


« Uniyerſis Chriſti fidelibus præſentes literas inſpecturis, 
« Ricardus Winton. Epiſcopus Carolus Somerſet Comes Wi- 
« gorniz Thomas Lovel Miles Henricus Verney Miles Jo- 
'« R_ nt John Miles Henricus Horneby 'et Hugo 
«© Asſheton Clerici, executores teſtamenti et ultimæ volun- 
* tatis nuper excellentiſſimæ Principiſſe Margaretæ Com 
« tiſſee Richmondiæ et Derbiæ, matriſque et aviæ duorum | _ 
« regum, nimirum Henrici Septimi et Octavi, ſalutem in 
fDomino, et fidem indubiam preſentibus adhibere. Quum 
ſit optandum potins ut non erigerentur collegia, quam ut 
« erecta malè gubernarentur, nos executores antedicti, qui 
« ſumptibus et impenſis præfatæ Principiſſ Collegium Sancti 
Johannis in Cantabrigia extrui curavimus, ſimul et dotari, 
« magno affectu cupimus id ipſum juſtis legibus ſanCtiſq; 
« adminiſtrari ſanctionibus. Verùm quoniam omnes nos 
* uni adeſſe commode non poſſumus ut vel novam electionem 
« Sociorum in collegio prædicto faciamus vel Sociis ita electis 
« leges et ſanctiones juſtas ac ſanctas exhibeamus, denique 
juramentum ab eiſdem exigamus pro legibus hmoi invio- 
« labiliter obſervandis; idcirco 5 11 vices committimus Re- 
« yerendo Patri Johanni Roffen. Epiſcopo, ut ille tam noſtri 
% quam ſui- auCtoritate poſſit numerum Sociorum ibidem 
“ augere, Magiſtroq; et Sociis. omnibus flatuta ſalubria noſtro tlo- - 
* mine exhibere, atque ab eiſdem juramenta exigere pro 
© corundem inviolabili obſervatione, recuſantes vero (fi qui 
© fuerint) amovere, violanteg corrigere, ac cætera omnia et 
* ſingula peragere quæ pro ſalubri gubernatione ejuſdem 
* collegij ſibi opportuna viſa fuerint, æquẽ ac fi nos illic 
omnes præſentes eſſemus: quæ omnia et ſingula univer- 
# ſitati ſignificamus per præſentes. In quorum omnium et 
F fngulorum fidem ac teſtimonium, ſigilla noſtra preſen- 
| ; cc ti us | 
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1767, * tibus appoſuimus. Dat. vigeſimo di enfis Marti 
8 MSF « Domini jilleſms Genn quinto decung,”, Fm 
Sr. Joun's 


Cotes, Ad cultum optimi maximĩ Dei ad honorem Divi SY 


Cambridge, 8 3 ac 2956 ad Aidei ſtianæ „ 
v. Tobis c- . Fopus,, unus executorum ultimæ volun. 
* Clerk. Lock ar Neblt Viraginis Dominz Margaretz Richmondiz 


Derbiæque Comitiſliz, genitricis et aviæ duorum R 
2 3 meer 558 Octavi nomine et 2 cæterurum 


e Somerſet A me How Tt 9 


| ene Verney Johannis Seynt John Equitum Henri 

„ Y Hugonis Ashton Clericorum, leges. er fatuta que | 
| Krenn EDIDIMUs, Magiſtroqz et Sociis ac Scholaribus 

egi Diri Johannis Cantabrigiz ?radidimue, 1 5 eiſdem 
omnino ſe conforment, tam hi qui Jam. unt or Fas 


3 —.— en en uturi Gn 


"De Elecdione Magifts 


Pim. qu. Th N r *® yiam Spiritus SanQti concordibus avimi, 
5 1 ie dichte, in quempiam ejuſmodi virum conſenſerin, 
ls "a ee ante lecto deſeriptus eſt; aut fi major par: 
| omnium fu uo eſuſmodi confenſerit ; volumus et ſtz- 
® Qu. (fork tuimus * Vi 45 que mbra, (nulla prorſus licentia 
tan, quod is) Kon ney aut alterius cujuſcunque Fer); 79 edn ionem 
ordina eee nec ceſſionis aut refignationis hujul- 
| » Qu. vide | modi eis vel eorum alicui * exhibiaſne, aut * aliquo 
Tan be 182. ejuſdem approbatione expectata aut requiſita,) per Preſiden 
1 tem e Ta N gong 25 verbis. 
the, de elec- 
tione magiſtri. 


/ * op Ju ahh Magi. ; 
Magiſtrum collegy Sancti II Erangelife 


in a tate antabrigiæ nominatus electus et præfectus 

| Jjuro, 1 4 et inſpectis per me hiis ſacro- ſanctis Evangelis 

5 ; dictum colle egium omnia beneficia terras tenementa poſſel 
3 ſiones reditus ſpirituales et temporales jura libertates privi- 
BH legia et bona arr, > bur nec non omnes et ſingulos 
1 | ' Socios et Scholares et Diſcipulos ipſius collegij, juxta ſtatuta 
| et ordinationes diCti Reverendi Patris Domini Johannis 
Fiſher Roffen. Epiſcopi, abſque perſonarum ſcientiarum fi 
cultatum generis et patriz acceptione quacunque, pro mea 
virili regam cuſtodiam dirigam et gubernabo, of oo! alios reg! 
cuſtodiri dirigi et gubernari faciam; nec ero factioſus, mag 
favens uni quam alii, contra juſtitiam et fraternitatis amo- 
rem; nec eorum alicui gravamina vel moleſtias injuſte infe⸗ 


ram; correctiones quog; 3 et reformationes mw 
; juſt: 


a da EM. ain 


Hilary Term 30 Geo. 2. 
ceſñbus Soc iorum et Scholarium et Diſcipulorum dicti collegij, 
quoties ubi et quando opus fuerit, ſecundum rei qualitatem 
et quantitatem omnemqʒ vim formam et effeQum ordina- 
tionum et ſtatutorum per diftum Reverendum Patrem edi- 
torum, abſqz favore aut odio affectione conſanguinitatis 
affinitatis aut alia quacung; diligenter et indifferenter faciam 
et procurabo : et {i hujuſmodi correctiones punitiones et re- 
formationes ut prafertur debits et juſtꝭ exequi non potero, 
propter metum et potentiam ſeu multitudinem delinquen- 


171 
RET 
1757. 

Sr. Jonn's 
Corlaeos, 


tium, ipſorum nomina et cognomina, cum qualitate et quan- 


titate delictorum etexceſſuum hujuſmodi; quam cito poterò, ins 


— —  — —— TD aut 


Domino Cancellario Univerſitatis ti, de. 
nuntiabo et revelabo, et per ea hujuſmodi correctiones pun» 
tiones et reformationes juxta ſtatuta et ordinationes collegij 
in omnibus ſolerter et celeriter fieri procurabo. 4 


Item quoties cleft velaflumprio alicujus Socij ac Scholarie 
præ 


vel Diſcipuli in collegium prædictum fuerit facienda, inten- 


dam et enitar ut ſolùm tales eligantur et aſſumantur quos ſe- 
cundùm conditiones et qualitates in ſtatutis dicti collegij 
exprefſas habiles et idoneos reputaverim, et quos in virtutibus 
et ſeientiis ad honorem et utilitatem collegij prædicti plus 
poſſe proficere et profecturos crediderim, fine perſonarum vel 
patriæ acceptione, amore fayore odio invidia timore prece et 
pretio poſt poſitis quibuſcungz. Item fi ab officio meo amo- 


year, aut ſi ſpontè ceſſero, bona collegij per me recepta aut 
eſaurariis collegij aut 


18 me remanentia, Præſidenti et 
Fræſidente abſente) Socio maxime ſeniori in Univerſitate 
præſenti et dictis Theſaurariis, ſi eommode potero continuò, 
fin minus ſaltem infra quindecim dies ex tunc prox. ſequen. 
ſine contradictione ſeu diminutione, per inventarium inde 


inter me et illos, ſub teſtimonio et ſubſcriptione egrundem 


Item, fi per me ſeu occaſione med, aliqua materia 72 


r iræ vel diſcordiæ in dicto collegio (quod abſit) /u/cizats 


fuerit, et per Preſidentem Decanos vel Theſaurarius et duos 


alios ex ſeptem collegij ſenioribus finis rationabilis ſeu placa- 
pilis infra quingz dies- factus non fuerit, tunc Cancellarii 
Univerſtatis Cantabrigiæ qui pro tempore fuerit, prapoſetigue 
callzgij regalit, ac Magiſtri collegij Chriſti in eadem Univerſitate, 
{i tune infra eandem præſentes fuerint, ac, dicto Cancellario 


e aut Magiſtro extra Univerſitatem agentibus, ab- 


entis aut abſentium vices Univerſitate gerentium, unà cum 
totidem ex prænominatis quod in Univerſitate præſentes fue- 
pit, ordinatiani, arbitro decreto et auforitati perſonaliter et 
effectualiter me ſubmittam : et quicquid duo ex illis pro 
fempore, ſecundum formam infra limitatam pro tempore 
bonſulti, arbitrati fucrint ſtatuerint ordinaverint vel diffi- 

nierint 
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2 Hilary Term 30 Geo a. 
1 17 57. nierint in el parte, id omne fideliter obſervabo et iiſdem cum 
= effectu parebo, ſine contradictione quacunque, cefſantiby, 

Sr. Jon n's provocationibus appellationibus querelis exceptionibus et alis 

Cortes, juris et facti remediis quibuſcungz, quibus omnibus et fin. 

Cambridge, gulis in vim pacti renuncio Be TIER 3g; fate: 


Mp] 


V. TopDinG- l + © BA | 551 TIF 0 7 M 4:M1. A oy 
von, Clerk, Item, omnia et ſingula ſtatuta et ordinationes: dicti col. 


legij per dictum Reverendum Patrem Dominum Johannem 
. Rotten, Epiſcopum, executorem ultima voluntatis Dominz 
Margarete Comitiſſeæ Richmondiæ et Derbis, edita, et per 
eum dum ſuperſtes fuerit edenda, quantum me concernunt, 
ſecundum literalem et grammaticalem ſenſum et intellectun 
inviolabiliter tenebo exequar et obſervabo, et quantum in me 


. 1 fucrit faciam ab aliis obſervari. . 


. R | N "IF" Sas 
; Intemque nulla ftatuta ſer ordinationes in tiones mu. 
tationes injunctiones declarationes aut expoſitiones vel gloſſas 
aliquas, præſentibus ordinationibus et ſtatutis vel qualitercung; 
vero ſenfui et intellectui eorundem repugnantes vel repugnan- 
tia derogantes vel derogantia contrarias vel contraria, per 
quemcungz ſeu quoſcunq; alium vel alios quam per Reverendum 
Patrem Dominu Johannem Roffen. Epiſcopum pxædictu 
faciendas vel facienda, quomodo libet ſcienter vel 
ad ea conſentiam, aut ipſa aliqualiter admittam, nec eiſdem 
| parebo ullo tempore, vel intendam, nec illis vel illorum aliquo 
ullo modo wtar in collegio priedicto vel extra, tacite vel ex- 
preſſè; ſed eis et eorum cuilibet contradicam et etiam rej 
tam expreſſè, ipſaq; fieri viis et modis omnibus quibus po- 
tero n i mV... OI ALT = 


Item, juroque, quantum in me fuerit et quatenùs meam 
perſonam concernat aut eoncernere poterit, me laudatas ac 
probas hujus collegij conſuetudines ob/ervaturum, una. cum 
aliis ordinationibus per Magiſtrum et Socios ac Scholares editis 
pro ſuſtentatione quorundam Sociorum ac Diſcipulorum, juxtz 
tenorem cujuſdam juramenti quo Magiſter olim et __ 
devinxerunt oraturos tam 150 dicto Domino Johanne Roffen. 
Epiſcopo quam Henrico Ediall Archidiacano Roffen. Hugone 
Aſhton Archidiacano Eboracenſi Johanne Ripplyngham in 
facri Theologia Doctore et Roberto Dokket in eadem Bac- 
calaureo ac Marmaduco Conſtable Equite aurato et Roberto 
Symſon in Artibus Magiſtro czteriſq; qui privatas aliquas 
aut Sociorum aut Diſcipulorum fundationes fecerint aut in 
poſterum facturi ſint; ſimulqz' et curabo, quantum in me 
fuerit, A cxteris omnibus tam Sociis quam Diſcipulis idem 
fieri ; neque extortas eorundem interpretationes (per quem- 
cunque faQtas) admittam, aliter quam ſenſus eorum apere 
tus patitur et mea conſcientia magis conformen indicabit 
animo Conditoris, | e By 
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Nunc itidetn etileges dabimus reſiduo corpori ; quod ni- Sort ses, 
mirum ex Sociis, quocunqʒ numero eos fore contigerit, tan- N * 
quam ex potioribus et ſolidioribus membris, voſumus in- _ 3 12 K. 
teerari· Pro. Fundatrice verò, tametſi Rex illuſtriſſimus, in * 
carta licentiz ſuæ quam aviz ſuz, Dominz Fundatrici, con- 
ceſſit, mentionem * de quinquaginta Sociis ac Schola- 
ribus, nos tamen, qui ob ſubtractionem reddituum annuorum 
ad valorem quadringtarum librarum, ipſum numerum im- 
lere non poſſumus, quantum ad præſentem ordinationem 

at (fi Keri poteſt) octo ſuper viginti deputari volumug 
et ordinamus. 0 f OM 


De Sociorum Electione, ac ipſius Circumſtantiis, 


Et qud poſſit exactior fieri Sociorum delectus, convacari 
volumus et ſtatuimus, per Magiſtrum (vel ipſo abſente) Præ- 
ſidentem, cunctos Bocios in univerſitate præſentes, primo Die 
Lunz cujuſq; quadrageſimæ, ſimul et comonefieri © quatenus 
« quiſq; ſolitam inquifitionem faciet de jubenibus quibuſdam, 
« tam moribus quam eruditione magis idoneis, qui in Socio- 
« rum numerum cooptentur; et ut repertorum nomina, ſimul 
cum nomine comitatis quo quiſqʒ fuit oriundus, in ſcedula 
i conſcribatur, una cum aliis dotibus quibus ipfe juvenis 
« fuerit præditus;“ ad quam inquiſitionem teneri ſingulos 
volumus, in vim juramenti ſui: cujus autem nomenclatura 
non ante ſeptem dies electionis futuræ, tradita Magiſtro 
fuerit aut ejus Vice-gerenti quando Magiſter aberit, hunc, 
pro eà vice, ineligibilem pronunciamus. Porrò, delectum 


ert hunc, quoties eveniet, celebrari volumus et ordinamus quiqz 
— Die Lunz quæ proximè ſequitur Dominicam Paſſionis: quo 
1 : die Magiſter et Socy cuncti præſentes conveniant in ſacellum: 
37 quum horologium inſonuerit octavam; et illic, primùm lecto 
- Tay ſtatuto de cooptandorum qualitatibus, Magiſter primdm, 


Heu. . 22 . 1 . 
* deinde reliqui per ordinem Socij jusjurandum quod ſequitur 
of tactis ſacris Evangdliis præſtabunt. Ego N. N Deum teſtor 
= « et hec ſancta ipſius Evangelia, me neminem in Socium 


ont « hujus collegij eleQurum, nj# quem juxta ſtatutum ante 
-ain « lectum me conſcientia magis idoneum indicabit ; neq; iſtud 


i faciam pretio vel mercede quàvis, à quopiam aut data aut 
a « expeQtata,” Juratis itaq; ſingulis, hat è veſtigio ſeruti- 
nium, per Magiſtrum et duos 8 Sociis maxime ſenioribus, (fig 


idem . * 2 4 . 
tamen ut hi non fuerint de numero ſeptem ſeniorum conſerip- 

uem- . 2 Þ . , . . . 

apen torum, ) qui prius etiam tactis ſanCtis Dei Evangeliis promittant 


hit * ſe veraciter et abſq z dolo ſcrutiniam ipſam pro futura So- 
| * ciorum electione tractaturos, et ſecretum penitùs habi- 
* turos, neq; ſigno aut nutũ aut alio quovis pacto rem in- 

| Sr. K gicaturos,” 
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=”: - i757. © dicaturos.” Auditis ergd ſingulorum votis et ſuffragt, 
illum vel illos in Soeĩum ve 8 pro- 
OT pie Magi r, cum major 


3 „ aut quali parte "fi" Magiſter, cun | 


Ex ſi 
„ majori aut æquali Sociorum, in aliquem aut aliquot 
4 haudquaque convenetint, fed in ei 
=. volumus ut hujus negotij diffinitio pro hac vice, ad ſeptem 


conſcriptos ſeniores referatur: itaque pro his de quibus non 
eſt conſenſus factus, electio ſeptem illis ſenioribus deferend: 
fit, ad hunc modum ut ſequitur. Quarto igitur die poſt 
inchoatam electionem conveniant iterùm omnes in ſacellum, 
5 5 et primitùs, per ſeptem ipſos ſeniores juramento præſtito 
0 & qudd illum vel illos, de quibus fit diſſidium, in Socium vel 
. a Socios cooptabunt, qui ſuis conſcientiis magis videbitur aut 
te videbuntur idoneiz”* prieſtito igitur hoc juramento, fat 
4Alterum iterato ſcrutinium, in quo Magiſter et duo prædicti 
—ſtcrutatores ſuffragia ſeptem illorum ſeniorum ſerutabuntur: 

| et is vel ij in quem vel quos major ſeptem ſeniorum pars con- 
ſenſerit, pro electo vel electis habeantur, atqz ita a eteri 
acceptentur. Quod ſi forte conſcientiis eorum ſeptem ſenio- 
rum non videatur inter eligendos aliqua diſparitas, aut forſitn 

inter ſe major eorum pars haudqua ee ee tum volu- 

mus ut is vel ij qui a Magiſtro priùs nominatus aut nominat 

fuerant, a Socio vel Socus protinils declarabitur aut declarz- 

. buntur. Proviſo ut neque in hac electione neqʒ alia quacuncy; 
Here is an Cujuſcungz perſonæ infra dictum collegium facienda, * ſuan 
omiflion of vocem aut ſuffragium alterius perſonæ cujuſcung ; arbitri 
the .nomina- et diſpoſitioni quovis modo committat, aut incertam perſonan 
tive com t®. aut pro incerto comitatu vel dioceli ſub disjunCtione vel cor 
via. © aliquis moons quovis modo nominet aut mr: contra faciens, et 
«+ ſocius, or ſuffragium deinde ſuum et etiam di io orgs ſocietatem, 
r abe ipſo adde, ex tunc imperpetuum amittat. Nec liceat, ſub 
e Fore": poena perjurij, cuique ex illis ſcrutatoribus, nomina aliorun 
-, _ — eligentium, alii cuipiam, quovis modo per ſe vel per inter. 

tam perſonam, nutu verbo ſigno vel ſcripto, ante com- 

pletam et publicatam Socij electionem, oſtendere. | 


De Morum Honeſtate ſervanda, et Diſſentionibu 
K ſedandis. . 


Qudd 6 inter Magiſtrum et alium aut alios hujus collegi 
Socios, aut illius cauſa, aliqua materia diſſenſionis iræ ri 
vel diſcordiæ in dicto collegio ſuſcitata fuerit, et per Magi: 
trum Decanos et majorem partem, ſeptem ſeniorum fin 
8 ſeu placabilis infra. octo die proxime ſequents 

actus non fuerit, tunc volumus ut partes diſſentientes, J. 


. 


tute juramenti ſui, triduum poſt illos octo dies, ä 
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eſtito 


ſeniores ex ſeptem electi,) vel, Preſidente noone. aut neg- 


timonio prædictorum, DENUNCIABIT Domino Eriscoro EL1- 
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* 


eorum ad hoc a N et A Prafectum 
e Regalis, et Magiftrum Collegij Chrifti, et Magifrum Sr. Joun's' 
fre eds Collegij Divi Michaelis, aut dictis Prrfelio Ma- ey > 
giſtro et. Cuſtode vel corum aliquo extra Univerſitate agenti- Cambridge. 
dus, tunc eorum vices abſentium in dictis officiis infra Uni- v. Topine- 
fuerint in Univerſitate præſentes, adeant ; et èiſdem hujuſ- 
modi diffenfionis caufam five materiam, in feriptis fignificent 
et referant: et quicquid dus ex illit, pro tempore conſulti, 


orbitrati fuerint et decreverint, illi omnes Partamt et in ſui : 


De Modo procedendi contra Magiſtrum, &c. 


His ordine diſpoſitis, ad errata quæ accedere poſſunt per- 
yenimus, adhibituri quæ poterimus remedia, incipientes a 
Magiſtro ut duce et principe, quo bono et provido ut nihil 
eſt utilius, ita imprudenti inepto indigno criminofo nihil eſt 
deteſtabilius. Quo circa ſtatuimus ut Magiſter quicunq; 
propter terrarum tenementorum reddituum poſſeſſionum ſpi- 
ritualium ſeu temporalium ſua culpa diminutionem ſeu alie- 
nationem, vel propter detractionem oblationum alienationem 
illieitam bonorum et rerum ipfius collegii infamiam inconti- 
nentiamqz notabilem negligentiam intolerabilem homicidiuni 
voluntarium aliamve cauſam enormem ipſum” Magiſtrum 
omnind reddentem criminaliter irregularem vel aliter mhabi-. 
lem, nec non propter infirmitatem infectivam et contagioſam 
perpetuam cujus occaſione non poterit abſque ſcandalo hu- 
julmodi officium exercere, ab eo penitùs amoveatur: ad cu- | 
jus amotionem hoc modo procedatur ; videlicet, ut ſtatim, \ 
rel faltem infra quindecim dies poſtq;® aliquod premiſſorum, 
commuſerit vel in eorum aliquod inciderit, primò per Preſi- 
dentem, aſſiſtentibus ei aliis duobus officiariis clavi-geris et 
quatuor alizs Sociis ex ſeptem ſenioribus dicti collegij, vel ſal- 
tem cum aſſenſu et aſſiſtentia duarum tertiarum partium om- 
nium Sociorum dicti collegij (fic quòd inter eos ſint quatuor 


ligente, per Decanum theologiz cum prædictorum aſſiſten- 
tia, moveatur Magiſter ut ſuadeatur ad voluntariè receden- 
dum ab officio. Quòd fi ſponte infra triduum cedere no- 
luerit, tunc infra octo dies poſt hujuſmodi monitionem, Præ- 
dens, aſſenſu et teſtimonio omnium Sociorum dicti collegij 
vel faltem omnium prædictorum modo aliquo prædicto 
ſbi in Magiſtri monitione aſſiſtentium, vel, ipſo noſente aut 
negligente, dictus Decanus theologiæ, cum aſſenſu et teſ- 


ENSI, aut, eo remotis agente, vicario in ſpiritualibus 
| | _ generali, 
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1757: 
ST. Jonx's 


| ' Corto, F > % 
Cambridge, 


v. Tobis c- 


ron, Clerk. 


jurabunt « quod non per invidiam malitiam odium vel timo- 


c aut confœderationem, nec per procurationem alicujus vel 


446 jllicito inducti, fed pro bono zelo et utilitate prædicti 


srikrruaLrraris EJUSDEM, de cauſis criminoſis criminibuz 


_ et * informationes ſufficientes miniſtratas, hujuſmodi 
recipiat efſe VERA, ſtatim, aut ſaltem infra triduum proxime 


ſud ANOVEAT fine ulteriori dilatione; dicti quoqz collegij Sociis 
 DENUNCIET ef INJUNGAT ut ad eleftionem noi Magiſtri liber 


Et præmiſſa, vel eorum aliquod in præſenti ſtatuto con- 
tentorum, coram Magiſtro aſſiſtentibus et Preſidente Decanis 


cunq; appellationis vel querelæ remedio. 


cu | 
ſubſcriptione diQti Præſidentis vel theologiz Decani et predic. 
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generali, ſeu (ſede vacante) anftodi in ſpiritualibus, gpu 
DEM, 2 duos aut tres Socios Thus collegs; ſeniores, Fug 
teris aliquo ſigillo authentico ac ſigno et. ſubſcriptione ali: 
jus notarij publici ſignatis, vel ſaltem loco ſigilli authentici 


torum aſhſtentium ac notarii, publici ſigno communitis, 
cauſas defectus crimina exceſſus vel enormia Magiſtri conti- | 
nentibus. Proviſo quod omnes hujuſmodi jt — ai et 
teſtimonium perhibentes, prius tactis ſacro ſanctis Dei Eyan- 
geliis, coram Præſidente aut Decano theologiz, ipſo primim 
d coram eis preſtante ac deinde I fingulis lorum exigent 


te rem ipſius Magiſtri, amorem vel honorem alicujus promo- 
« yendi ad illud officium, nec per conſpirationem æmulorum 


« aliquorum, nec prece aut pretio aut alio quocunq; modo 


cc collegij et pro utiliori et convenientiori regimine ejuſdem 
« et honore, teſtimonium illud perbibuiſſe.” Eyiscorus 
VERO ELIENs1s, vel, ipſo in remotis agente, sous vicikws 
in ſpiritualibus Fa. 4 aut (ſede Elienſi vacante) cus ros 


exceſſibus et defectibus contra dictum Magiſtrum expoſitis, 
SUMMARIE et de plano et EXTRA-JUDICIALITER COGNOSCAT: 


ſuggeſta quæ ad dicti Magiſtri amotionem ſufficere debeant, 


ſequuturum, "_ AB OFFICIO io et ab ADMINISTRATIONE 


Procedere valeant et debeant, juxta formam in ſtatuto ſuperids 
expreſſam; CESSANTIBUS APPELLATIONIS RECUSATIONIS QUE» 
RELE AUT CUJUSCUNQUE ALTERIUS juris aut facti REMEDIIS 
guibus hujuſmodi AMOTIO VALEAT IMPEDIRI AUT DIFFERRIz 
gue omnia IRRITA effe, volumus flatuimus et decernimus. 


| ( 


De Modo procedendi contra Socios Scholares et 
. Diſcipulos, in majoribus Criminibus. 


et 'Theſaurariis, vel ſaltem uno Decano Theſaurario et alis 
quatuor ex ſeptem ſenioribus, publicè confeſſus fuerit, vel 
per teſtes idoneos prædictorum judicio comprobandos, aut 
per facti coram eis evidentiam, manifeſte reus eorum judicio 
et ſententia convictus fuerit; eum ſtatim à dicto collegio, 
preſentis vigore ſtatuti, nulla alia monitione præmiſſt, en- 
cluſum et privatum fore ipſo facto decernimus, abſq; cujuſ- 
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terum quiz mihi Johanni 
it, tan 


en tam Sociis quam Diſcipulis pro illorum inviolabili 


tim magiſtrum quam 'Socios et Diſcipulos adſtringi volo; 
reſeryati mihi ni ve 


randi mutandi derogandi tollendi diſpenſandi va 'rurfum 
alia (ff Ticebit) ſtatuendi ſimul et edendi, non obſtantibus 


quz dictorum ſtatutorum alicui re e condant aut 
e-Cancellarius 


quovis pacto, ſub; pœna perjury etiam amotionis per- 
petuæ à dicto collegio ipſo facto. 
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| 567, quæſtionem, ob eam rem yolumys quod ſi quicquan in il; 
2. = wa 2 — aa 8 gart Al 5 ur Sor 

ST. Jon's magiſtro et majori parti Sociorum occurrat quoad nos yixeri. 
ger mus, eorum fngulos in Chriſti viſceribus obheſtlitiur ut e. 
Cambridge, dubia nobis proponant quoties orlantur, quemadmodum et 
v. Tong: hactenus feterunt; noſq; libenter (ut et ante fon ſemel feci. 
ron, Clerk. mus) illsrum Aubiorum obſcuritatem éxcutiemus; qudd f 
poſtquam nos ab hac luce migraverimus, novi/ quidem ſry. 
ulli reperti fuerint aut de novo ſuſcitati, volumus et ordinz 

mus ut rectus et laudabilis ſtatutotum uſus interea jurtz 

mentem noſtram obſervatus, et qui maximè congruat inſti 

tuto plentiſfirce fundarricis,” ſit magiſtro pariter et ſocis 

norma gur dam et regula quam cum puritate confcientiarum 

ſuatum ſequantur in ejufmoci ſcrupulis et ambiguitaribu 
omnibus; Neque ramen per hoe intendimiis, ur in prer 

notitiam noſtram quiſpiam abufus in ſtatutis ipſis, aut in 

quavis cotundem parte, per Magiſtrum aut officiarios au 

quemlibet czterorum in curſu fuerit, qd is proreQto et ho- 

dabili Natutorum ufu recipiatur; aut fl nos cum ipſo ma- 

9 qui nunc eſt, aut cum alid quovis fociorum, in ull 

ſtatutorum parte diſpenfaverimus. Nolumus tamen ut hoc 

privilegium, uni aut alteri ex cauſis nos moventibus concel- / 

ſum, pro communi quada licentia teneatur; ſed et cundo 

oramus et per Chriſti vulnera precamur, ut juramentorun 

ſuorum meminerin tg noſtram mentem in ipſis ſtatuti 

reſpiciant, magis quam aliguem qui præter aſſenſum noſtrun 

clam irrepſit corundem- ſtatutorum abuſumz nam _omnind 

prohibemus, ne per aliquam declarationem ant conſpetudinen 

ullam aut diuturnum quemlibet abuſum vel demùm actun 

c aliquem, verbis aut intentioni dictorum ſtatutorum in alique 
erogetur. VIs1TATIONEM autem hujus collegij Reuerendit i 

Chrifla Fatribus Eyiscoris ELIENsIBus COMMENDAMUS ; quibus 

et conceſſimus cujuſdam idonei præſentationem, qui fit futw- 

rus in hoc collegio ſocius. Idoneum autem intelligimus, qu 
eee eas quæ deſcribuntur in ſtatuto e qualitate 
ociorum 20455 enim aliam quempiam recipi yolumus i 
collegio. Eoſdem etiam oramus et per Dominum Jeſum ob- 
ſecramus, ne quenquam prefentent niſi talem qui pro ſuis 

meritis hoc ſodalitio dignus fuerit, et cui cum ſtatutis per 


» * 


omnia conventats, 
De Viſitatore. 


* * 


Nihil adeò bonis 


Weſt qui ſedem epiſoopalem jam ſuis meritis, obtinet, nempt 
quod tam ipfe quam fucteſſores 'ejus, pro 14 germ op 
994 25). '- & Y&2 4 4 , «6 q 
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rem publieam echriſtianam gerunt, nullis futuris temperibus. 17 


4TIENTUR hc ſtatuta contra noſtram mentem et contra * | 
cndifimum pientiſſimæ fundatricis inſtitutum violari, ſta- Sr. Jonn's 4 
tuimus ordinamus et volumus quod Epiſcopo euivis Elienſe qui ColLten, | ; 
pro tempore ? s QUOTIES per Ma / rum t P refidentem ca- N Cambridge, 1 
VVV 
ole Deputatir, fove per gung, er dlm Senioribus, reluStante ron, Clerk. | 
Mag ro aut \Prafidente, ſeu per duas tertias Sociorum partes, xe= 
quiftus fuerit, ſed. et e e requifitionem, DE TRIEN= i 
x10 IN TRIENNIUM, mel ad collegium accedere liceat, per ic, | | 
rel per commiſſarium op OD quem duxerit deputan« | it 
dum, præterquam per Cancellarium Uniyerſitatis Cantabrige 
ſeu Vice-Cancellarium aut Procuratores Univerſitatis ejuſdem, 
et præterquam per alios qui ex dicto collegio pro aliquo cri- 
mine aut delicto amoti ſint aut amotionem hujuſmodi fu- 
gientes receſſerunt, ac præterquam per magiſtrum aut ali- 
quam aliam perſonam dicti collegij aut alios quoſcunq; in 
univerſitate per unam quindenam anno proximo eam vifita- 
danem preecedenti ſtudentes, et præterquam per religioſos 
qualeſcunq; prædictorumve aliquem aut conſanguineum ali- 
cujus ſocij dicti collegij; liceat inquam, ad ejus vistra- 
TIONEM [there accedere, M. agiſirumg; ac alias 2 Socios 
Sculares as Diſcipules ejuſdem collegy in ſacellum ejuſdem con. 
VOCARE : cui guidem . Patri aut ejus commiſſario, 
rigore præſentes ſtatuti, PLENAM CONCEDIMUS, POTESTATEM, 
ut ſuper omnibus et fengulis particulic et atticulis in noftiis flatutis 
contentis, ac de quibuſcung ; articulis flatum commodum aut Bono- 
rem dicti collegij  concernentibus, aut. que in dicto  collegia aut 
aqua illius perſona fuerint reformanda aut corrigenda, præter- 
quam de ſecretis et occultis, magiſtrum ſocios ſcholares et 
diſcipulos interroget et inguirat, COGATQUE eorum unumquemgq; 
in urtute juramenti ET PER cenſuras ſi opus fuerit, . 
cend. Veritatem de præmiſſis omnibus et ſingulis, præter- 
quam (ut prædictum eſt). de ſecretis et occultisz exceſſuſqʒ 
ac negligentias crimina et delicta quorumcunque dicti ol. 
egy qualitercunq; commiſſa, in ea viſitatione comperta, 
ecundium exceſſiis exigentiam et crimints aut deliffi qualitatem 
debite PUNIAT. A REFORMET 3. CETERAQUE OMNIA ET $IN- 
GULA FACIAT, ET, EXERCEAT, qu ad corum correffionem et 
'formationem font neceſſaria aut quoviſinodo opportuna, criam ſi 
6d PRIVATIONEM au? AMOTIONEM magiſtri aut prefidettis aut 
lterius cujuſcung; ab admniſtratione ſud vel officio, ſtu ſi ad 
mmotionem alicujus forij Scholaris vel Diſcipuli ad eo ne . fi 
amen hoc ipſum ſtatuta et ordinationes exigent, 2 edere 
ontingat. Quos quidem iſtrum Socios et Scholares Diſ- 
ipulos, ac prxterea miniſtros  quoſcung; etiam famulos, 
radio domino epiſcopo et ejus commiſſario, quoad omnia 
t lingula præmiſſa, volumus et præcipimus effectualiter in- 
endere et parere; ſtatuentes inſuper, ut nullus in vi ſtarionibus 
reddlis ſeu alis ſerutin e 
2 MNagiſtrum 


oY 2 


180 
1757. 


SF. Joun's 
CoLLEGE, | 
C; nbridge, 


. ODING*» 


Tow, Clerk, 


mung 


compererit corrigenda et reformanda, qua brevitate tempor 
corrigere et reformare non potuerit, ea magiſtro in ſcript 
tradat: qui ea omnia, ſecundim formam et exigentium h. 


conſeientias, apud altiſſimum (quantum poſſumus) 
oneramus, ac in viſceribus Domini noſtri Jeſu Chriſti ho 


ut magiſter ſocius ſcholaris aut aljus' quiſpiam-hujus a 


privationem aut inhabilitatem magiſtri aut expiuſfſonem 5d 
aut Scholaris per Epiſcopum aut ejus commiſſarium * 
l 1 in 


tune offendantur ei detecta: que. fi non poterit rationabiliter 


aur fint appellatione. aut ulteriori remedia ; dummodò ad ejus 
expulſionem  coneurrat conſenſus quatuor è ſeptem deputatis 
ſenioribus tunc in univerſitate præſentibus; ine quorum con- 
ſenſu irrita fit hujuſmodi expulſio, et nulla ipſo facto. Et in- 
ſuper, ſi contra Magiſtrum, ad amotionem ab officio, per 
hujuſmodi Domini Epiſcopi commiſſarium, etiam conſen- 
tientibus ut preefertur quatuor illis ſenioribus, procedatur, 
non negamus ei omnes querelas et defenſiones juſtas et ho- 
neſtas apud 35 Dominum Epiſcopum Elienſem, dummocib ulte= 
ris non appellet ; non obſtante noſtri ordinatione predifta, 
aut aliis quibuſcungq;z, PR&TER HUNC vifttationis mothum nos 
ALUM NULLUM, &henſebus Epiſcopus concedimus ; ſed nec a 
ſociis tolerari permittimus, aliquo acto: quod etiam eis 


mia virago domina fundatrix dum in humanis egit, ; 


quidem ratione ut ex deſolatis diculis tam illuſtre collegium 
erigerit: quod cum effecerit et conſummaverit magno ſuo 
ſumptu, par eff et Elienſes Epiſcopi NIB1LO “ MAJOREM in hoc 

ov bi vindicent autoritatem quam in CARTERIS academie 
ellegiir ubi non ſunt s. His itaqz dictis legibus quas 
tim ſalubres tum juſtas exiſtimamus, —_ et Scho- 
lares omnes tam Socios quam Diſcipulos Collegij Divi Jo- 
hannis in Cantabrigia, regi volumus et gubernari: quibus ſi 
ſeſe diligenter attemperent, nihil dubitamus quin afflatus 
aderit divini ſpirits, qui rectà perducet obſequentes ad 
magnam eruditionem cum pari conunCti ſanctimonia. Ne- 
que enim fas eſt ambigere, quin ſacer ille ſpiritus qui in qui» 
vis congregatione chriſtianorum reſidet, preſto fit adjuturus 
cunctos qui cum fide et purã conſcientia converſari conantur, 
juſtiſq ; et ſalubribus monitis obtemperant; priecipuè tamen 
eos qui ſtudio ſacrarum literarum inſudant. Nam ob has 
potiſumim reſerandas ille miſſus fuit; . Quum,” inquit, 
venerit ille qui eſt ſpiritus veritatis, ducet vos in omnem 
* veritatem.” At guos ducet ? Nimiriim, humiler et ob/e- 
quentes, Super hujuſmodi requieſcit, fovens eos, et indici- 
bilibus eos conſolationibus reficiens : ſed et iſtis quum fit 
oſtiarius, aperit ac reſerat arcana ſcripturarum. Nihil igitur 
vobis hæſitandum eſt, fratres, quin fi ſtudueritis has leges ob- 
ſervare, pariter et unanimes in charitate jugiter converſari, 
patri noſtro complacitum erit ſuo vos tandem afflare ſpiritu; 
quod ut faciat, ipſe, tametſi peccator ſim, aſſiduè precabor; 
et vos viciſſim, quæſo, pro me precimini. 4; 


* 5 De 


et probabiliter evitare, et juſta defenſione propulſare, amoue- 


mandamus, in vim juramenti ſui. Scimus enim quod exi- 


181 
1757: 


ST. Jon's, 
CoLLEGE, 
Cambridge, , 
v. TopinGs 


revit od. Ru Ediſcote qui. tune farrdt, jos e of 


V. poſt. 195. 
196, 202, 


182 


1757. 


Sr. Jenn 
Cortses, 


Cambridge, 


v. Topix - 
Ton, Clerk. 


e 


1 | 4"? 
N + 4 
TILA TE 7 
4 
. 3 2 


© Vim: (forſi- 
tan) v. ante 
Pa. 170. 


ad has meas, ordinationes citra 


ad. modum uninſcyjuſq; officium in ſtatutis ſequentihus de: 
ſeriptum deſignatumq; fueritz reſervat. ſemper nobis c 
ſuoceſſoribus noſtris &c. e. 


ſerint; volumus et ſtatuimus abſq; mori (nulla prorſi 


tionem ordinariam prætendentis expectata) Magiſter colleg! 


— 
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tuor Sociis et duobus Diſcipulis per Johan- 


De qua 
nem Roffenſem Epifcopum fundatis. 
Quinetiam decerno quod ad exercitamenta ſcholaſtica, et 
ad ea quæ per ſtatuta collegij cæteri ſocii perimplere tenentur, 
ſimiliter obſtringantur; et ad ea perimplenda, pariter et ad 
has meas, ordinationes fideliter obſervandas, protinùs ut ele&i 
fuerint, juramentum præſtent corporale, et cxtera faciant 
QUE a. tv effectum exiguntur; et fi delinquerint, ſimili 
modo per omnia ſubjaceant correctioni: et idem etiam, 
$ fiat, juxta modum et 

ormam qua c=teri tractantur * ere | Po Lrem© volo quod 
12s. meas. raudem obſervandas, tam 

ter quam c#teri Socij, mox ut electi fuerint, jurcju 
ſint obſtrifti ; ne forte per neg pena et incuriam 


Magi 
_— 


TO Py £8 fy ma. 


ſuain, ob indenturarum inter nos confectarum violationen, 
collegio gravis inferatur jactu a. 


: 
it 1 « I y ' 
£% * 7 : a 1 1 * 2 | 
f P ' | + 
* Nv x # F 0 F +4 3 #2 
Tir. en 
rom cen 1 es tutes. 
LIK 7» * x ©: Ss. 7” 71h > fot: FEY JanzT? | - 4 \ 
* 8 ; 
P . 2 : y * . = 7 je Y 7 
2 1 j F * , 1 * * 1 + 1 i F 4 . 7 
N F * 1 . z +335 Fx 6 * j % — 4 - 
Ly FM "8 ; 
- » a» 3 « . » F 
*- 3 Preamble ; "7 ES | ; : } $23 % .&. 4 pF. 
vs: 4 # $4 AF 
"IS i þ 
, : hs * F 
p £ 4} 4 * Q 
* * 1 9 13 e 


LI 


ES. r 
Itaq; multis ſuperioribus. fatutic abrogatis, multis mulaty u 2 
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emendatis, nonnulliſq; novis additis, hee, authoritate noſtri, 


inviolabiliter ab omnibus qui in hoc collegio.commorantir 
commoraturt ſunt, cuſtodiri et obſervari yolumus, quen 


* 


Note, This clauſe, of reſervation is not co 1 lete, in 
the original; but it is more fully expreſſed in tit 


Soth chapter. 


Cnar. 2d. De Electione Magiſtri. 
| Quod fi tune per viam Spiriths Sandi concordibus-animiy 
nemine diſſentiente, in unum quempiam ejuſmodi virum coy 


ſenſerint, qualis in ſtatuto ante leo deſcriptus eſt aut f 
major pars præſentium ſuper uno aliquo hujuſmodi conſe 


licentia ordinarij viſitatoris aut alterius cujuſcunq; juriſts 


pronuncietur: qudd fi quinq; illorum de uno aliquo 3 
| „ conſenſenm 


Hilary Term 30 Geo. 2. 
conſenſerint, tum ad COLLEGII vISITATOREM venjatur ; et 
ille pro magiſtro habeatur, quem /o/us viSITATOR, dugerit \ 

efcciendum, odò is ſtatuto de qualitate et officio magiſtri 
in omnibus reſpondeat. „„ 


Ke 4 : > * e 


5 en en ent N Jah 
Cup. 11th, De Electione Præſidis. 
r perta ſorutinia, ipſe Magiſter cum qua- 
tuor de uno non c venerint, tüm is electus erit in quem 
ipſe Magiſter cum tribus maxime ſenioribus, ex dictis octo 
ſenioribus Sociis domi præſentibus aut majori . eorundem 
parte, conſenſerint. Quad fi ne ii quidem ante horam ter- 
tiam ejuſdem diei de uno cooptando (ut dictum eſt) con- 
cordare poſſint, omnes tamen octo ſeniores vel ſeptem ex his 
de uno eligendo unanimiter conſenſerint, eo caſu volumus 
magiſtrum illis octo vel ſeptem ſie conſentientibus aſſenſum 
ſuum accommodare. Quod fi. ne ſeptem quidem fic ut præ- 
dictum eſt unanimiter conſenſerint, tùm is pro electo ha- 
beatur quem 1PSE MAIS TER $OLUS nominaverit. 


. 98114 
4 


Cuar. 13th. De Sociorum Electione, ac ipſius 
Cl̃tcumſtantiis. 


Porrò, delectum, hunc, quoties eveniet, cælebrari volu- 
mus et ordinamus quagy die Lunz quæ proxime ſequitur 

dominicam quintam quadrageſimæ: quo die magiſter et octo 
ſeniores convenient in ſacellum, cum horologium inſonuerit 
octavam; et illic, primùm lecto ſtatuto de cooptandorum 
qualitatibus, Magiſter primùm, deinde reliqui per ordinem 
ſeniores, jusjurandum quod ſequitur, tactis jos evangeliis, 
præſtabunt. Ego N. N. Deum teſtor, et ſanta ipſius 
« evangelia, me neminem in Socium hujus collegij elec- 
« turum, niſi quem juxta ſtatutum ante lectum mea con- 
« ſcientia magis idoneum judicabit; neq; illud faciam, pre- 
te tio vel mercede aliqua a quopiam aut datà, aut expectatà, 
« neq; ulla alia ſiniſtrà aut prava affectione.“ Juratis ſingu- 
lis, flat ſtatim apertum ſcrutinium. Seniores vero, ut ſimu- 
latio promittendi et ſpes decipiendi è medio tollatur, juxta 
{enioritatis ordinem, publice et ut czteri exaudire poſlint, 
ſuffragia conferant ; et de quo magiſter et quatuor ex dictis 
ſenioribus conſenſerint, is pro Socio habeatur : qudd fi poſt 
alterum aut tertium ſcrutinium, de uno, quatuor cum Ma- 
giſtro non conſenſerint, tum eodem modo procedatur, quo in 
electione Præſidis et lectorum et aliorum officiarum dictum 
elt; et is Socius habeatur, qui e modo electus fuerit. 
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 Counligs,. „ Quod fi contingat me poſthac pre ter contem; tum, 

. cc „ e inodedientam, male mores, vel alia 2 A 
Ve ond „ vel propter cauſas in præſentibus ſtatutis contentas, x 

rox, Clerk. 00 Magittrbn vel alios miu Wage furkrefe 

| &« corrigi aut puniri aut 2 dicti collegij ſuſtentatione et ſo- 

C cietate ſecunddm formam ſtatutorum exeludi expelli vel 

« amoveri, ipſum Magiſtrum aut aliam perſonam ullam, 

« occaſione expulſionis aut amotionis hujuſmodi nunquam 

« perfequar ſeu inquietabo, per me, alium, vel alios; nec 

1 & ab aliis moleſtari, vexari ſeu inquietari procurabo in foro 

| « ecclefiaſtico, ſeu ſeculari, ſew aho quocunq; modo: fed con. 

tra, ex certa mea ſcientia pure, ſponte, fimpliciter et abſolute, 

« omni actioni, oceaſione correctionis, punitionis, excluſionis, 

« ſeu amotionis hujuſmodi, adverſus magiſtrum, ſeu: alis 

ec dicti collegii Socios et Scholares, mihi quomodolibet con- 

« junctim five diviſim competenti, appellationi quoque et 

« querelz in ea parte faciendis, ae quarumcunq; literarum 

ec impetrationi, etiam precibus principum procerum, mag 

« natum, prælatorum et aliorum quorumcunq; (quantum. 

FE 


« tur, ) in vim pa i renuntio," 3 
FFF 


 Cnap. zoth, De ambiguis et obſcuris inter: 
e ee 
8 x | 75 5 FS : | i 4 e 7 | 
Diſtribuimus jam uniyerſis collegii membris officia ſimul 
et offleiorum leges: quæ ſi ſerventur ad amuſhm et inviolatz, 
(quod utiq; vehementer optamus,) ex eodem viros haud du- 
bio ſperamus prodituros, qui magnz tum utilitati tum 
honori, non ſolum huic collegio, verum etiam toti regno 
Futuri ſunt: proviſum etiam eſt, quoad fieri poteſt per uniuſ- 
cujuſqʒ juramentum, (quo nihil apud chriſtianos firmius 
aut antiquius haberi debet,) ut ſtatuta hec per nos jam 
tradita exactiſſimè ſerventur a ſingulis, quatenùs unun- 
quemqʒ concernant. n n ,, GOREND): .-CFNp 


r , ex ee ee. 


Abrogatis igitur quibuſvis aliis ſtatutis pro hujus collegi 
gubernatione priùs excogitatis, hæc præſentia cum vera tun 

ö Klubria pronunciamus; quibus obſervandis, tam Magiſtrun 
quam Socios et Diſcipulos aſtringi volumus; reſervati mb 
nihilominus proteſtate, vel adjiciendi vel minuendi, ſeu r- 
formandi, interpretandi, declarandi, mutandi, derogandy 
tollendi, diſpenſandi, novaq; rurſus alia, ſi opus erit, ſta· 
tuendi et edendi, non obſtantibus his ſtatutis factis et jt 
ramento firmatis; ceteris autem omnibus, cujuſcunq; digi- 
tatis, authoritatis, ſtatis, gradùs, aut conditionis exiſtanh 
C * 0 
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xc Magiſtro quoqi ac Scholaribus tam Sociis quam Diſcipulis 1757. 
omnibus hujus collegii inbibenter, ne cum aliquo dicto run 
ſtatutorum diſpenſent, aut ulla nova ſtatuta five pro collegio Sr. Joun's - 

ive. pro quocunq ejuſdem membro, qua dictorum ſtatu- Cor LA. 

torum alicui repugnabunt, condant et decernant. Quòd ſi Cambridge, 

forte Cancellarius, aut Vice-Cancellarius, aut Reverendus v. Tontna- 

Pater Aliemſis Epiſcopus, aut demùm quivis alius contrarium r,. Clerk. 
attentaverit, et novum aliquod ſtatutum aliud à prædictis | 
adhibere molitus fuerit z ab ejus obligatione, authoritate 1 
noſtra, Magiſtrum et cæteros omnes tam Socios quam diſci- 1 

pulos penitus abſolvimus, eiſq; omnibus et ſingulis interdi- 

eimus, ne ulli hujuſmodi ſtatuto aut ordination pareant, ad- 

mittantve quovis pacto, ſub pœna perjurii atq; etiam amo— 

tionis perpetuz a dicto collegio ipſo W | 


Qudd fi inter Magiſtrum et Socios, aut inter Socios ipſos, 
alioſre noſtri collegij, ſuper aliquo articulo ſtatutorum noſ- 
trorum, dubium aliquod, aut ambiguitas, controverſia ſeu 
opinionum varietas, vel diſcordia oriatur, cujus decifio ſeu 
ſanus et planus intellectus, intra octo dies, à tempore exo- 
rientis emergentis et commotæ dubitationis computando, 
nequiverit inter eos haberi; tunc volumus ut partes diſſi- 
dentes duos ex collegio ſocios eligant, quis ita electi, quam 
citd poterit, REVERENDUM EPISCOPUM ELIENSEM pro tempore 
 exiftentem, (in quo ſinceram fiduciam ponimus, - quemq 3 
juxta planum, communem, literalem et grammaticalem ſen- 
{um et ad dubium prætenſum aptiorem, omnes hujuſmodi 
ambiguitates interpretaturum, diſſoluturum, declaraturum, 
arbitramur, ) ubicunqʒ intra Regnum 8 fuerit, adeant ; 
vel ſaltem totam controverſiam, in duobus ſcriptis, ſui ipſorum 
manu aut 'notarii publici ſubſcriptione, vel alicujus ſigilli au- 
chentci appolitions, muniti,cdem Reverends Patri ſgnificent 


| Cujus quidem Reverendi Epiſcopi determinationi, interpre- 
tationi et declarationi, ſuper prædicto dubio ita ut præfertur 
diſputato ac ad eum delato, faciendis, Magiſtrum Præſidem 
Socios et cœteros omnes dicti collegii obtemperare volumus, 
et cum effectu parere; ſub ipſorum debito juramento col- 
legio præſtito, et pœna amotionis perpetuz a dicto collegio, 
ſi contra facerint, ipſo facto; nolentes quod per conſuetu- 
dinem ullam, aut diuturnum quemlibet abuſum, aut demùm 
actum aliquem, verbis aut intentioni dictorum ſtatutorum in 
aliquo derogatur : illud autem imprimis mandamuy, ut jura- 
mentorum ſuorum meminerint, atqz noſtram mentem in ip- 
lis ſtatutis reſpiciant, magis quam aliquem (qui præter aſſen- 
ſum noſtrum clam irrepſit,) eorundem ſtatutorum abuſum. 
CF VISITATIONEM autem bujus collegit Reverendis in Chriſto Patri- 
| | bus Eptscoprs ELIxNSIBUs, COMMENDAMUS; quibus et conce/< 
Jimus cujuſdam idonei preſentationem, qui ſit futurus in hoc col- 
legio Socius: idoneum autem intelligimus, qui * 
oat es 8 habeat 
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Nihil adeo bonis legibus firmari gen Fe gar ab 
us qui licenter vivere et luxui libidini fræna laxare ſtudent, 
iquo fraudis comment, facile queat illudi. Nos igitur. fi 
ducia benignitatis Reverendi in Chriſto Patris Epiſcapi Elien. 
fs qui nunc eſt, er ſucceſſorum ſuorum, freti, confiſiq; quod or- 
thodoxæ fidei et reipublicæ Chriſtianæ zelo hæc noſtra ſta- 
tuta perpetuis futuris temporibus inviolabiliter, ad laudem 
Dei et honorem collegii, obſervari procuxabunt et nitentur; 
et ea vel eorum aliqua, contra noſtram mentem et ſanctiſſi. 
mum piæ fundatricis inſtitutum, minime violari patientur; 


_ | Statuimus ordinamus et volumus, ut Eezscopys ELIxtss 


gui pro tempore fuerit, QuoTIES per Magiſtrum et quinque ex 
Senioribus, ſive per ſeptem Seniores, reluctante Magiſtro, 
REQUISITUS fuerit, ad collegium valeat et poſit accedere; Ma- 
giſtrum, Præſidem, Decanos, Theſaurarios, Socios, Scho- 


lares et Diſcipulos collegii, in eccleſiam ejuſdem convocare; 


Collegiam tam in Capite quam in Membris visrrARE; ac de et 
ſuper omnibus et ſingulis, ſtatum commodumet honorem dicti 
collegii, ſtatuta, Magiſtri, Præſidis, Decanorum, Theſaura- 
riorum, Sociorum, Diſcipulorum vel Miniſtrorum reforma- 
tionem et correctionem, concernentibus, diligenter inquirere; 
juramentum, © de dicendo veritatem in præmiſſis omnibus 
* et ſingulis, ab iiſdem exigere; erimina, exceſſus, delicta 
et negligentias quorumcunq; dicti collegij, qualitercunq; 
commiſſa in ea viſitatione comperta, ſecundum. criminum, ex- 
ceſſuum, delictorum et neghgentiarum qualitatem et exigen- 
tiam, debite purire corrigere vel reformare, ac JURISDICTIONEM 


SUAM ORDINARIAM, quam wvolumus et hoc flatuto ugſtro ordi- 


_ namnus ad eundem Epiſcopum Elienſem et ſucceſſores ſugsn 
perpetuum ſpectare et | pertinere, in Magiſtrum et Socios 
dicti collegij exercere CX'TERAQUE OMNIA.ET SINGULA facere el 


exercere gue ad earum correctionem et reformationem ſunt neceſaria 
aut quevis mode opportuna ; etiam fi ipſum ad privationem eu 


amotionem Magiſtri, Præſidis, aut Aterius cujuſcungz ab ad. 
miniſtratione vel officio, ſeu ad amotionem alicujus Soci 
Scholaris vel Diſcipuli ab eo collegio, (fi tamen hoc ipſum ſta- 
tutum et ordinationes exigant, ) procedere contingat. Eun 
autem volumus, viſitatione ſemel inceptà atq; inchoata, ut 


quam cit0 commode poterit, cauſas omnes dijudicet et _ 
. * A Ale 


' 
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ejus ad collegium acceſſionem dies facialt. 1757. 


8 5 Sr. Jonn's 
Statuimus inſuper, ut in vijſtationibus collegij per Reverendum — — „ 
Patrem Elienſem Epiſcopum quemcunq; pro tempore exiſtentem Cambridge, / 
nullus Sociorum aut Scholarium contra Magiſtrum aut ali- - Topanc» 
quem alium illius collegii quicquam dicat, deponat, detegat, von., Clank. 
vel denunciet, nifi quod verum credat, ſeu de quo publica * 7 
vox et fama contra eundem laborat, ſub pcena violationis ju- . 
ramenti ab iiſdem Sociis et Scholaribus collegii preftiti : et 
ſuper exceſſibus vel deliCtis in viſitatione et inquiſitione hujuſ- 
modi, detecti, denunciati vel aceuſati, (copiis detectorum et 
compertorum, nominibuſq; detegentium iis minime traditis 
vel oſtenſis,) ſuper exceſſibus et delictis hujuſmodi conſtituti 
coram Domino Elienſi Epiſcopo, ſummarie et de plano pro- 
cedente reſpondeant et ee ee reſpondeat per fe, cor- : 
rectionem debitam pro iiſdem' ſubeant et eorum quilibet ſub- 
eat, ſecundum noſtrarum ordinationum et ſtatutorum exi- 
gentiam et tenorem ; ceſſantibus quibuſcungz provocationi- 
bus, appellationibus, querelis, et aliis juris et facti remediis, 
per que ipſorum et cujuſlibet eorundem correctio et punitio 
differri valeat, ſeu alias quomodo libet impediri Si tamen ad 
ivationem Magiſtri, aut expulfionem Socii Scholaris vel 
| Diſcipuli agatur, tunc volumus et ſtatuimus ut oſtendantur ei 
detecta: quæ ſi rationabiliter et probabiliter evitare et juſti 
defenſione propulſare non poteſt, volumus ut amoveatur, ſine 


appellatione aut ulteriori remedio. 


Et ſi quæ alia in membris corrigenda et reformanda fuerint, 
quæ brevitate temporis corrigi et reformari non poterunt, ea 
omnia et ſingula Magiſtro in ſcriptis tradet: qui, ſecundùm for- 
mam et exigentiam ſtatutorum, et in virtute ſanctæ obedientiæ 

ac juramenti ſui, ſub violationis peena, hujuſmodi corrigenda 
et reformanda diligenter ct fideliter corrigere et reformare ſtu- 
debit, et tenebitur. Difſolutaqz viſitatione, pro eſculentis, po- 
culentis, expenſis, oneribus, et procurationibus ratione viſi- 
tationis hujuſmodi debitis, volumus et ſtatuimus ut ſumma 
ane in bonz memoriæ Domini Jacobi olim Elienſis 
8 conceſhonibus et ordinationibus limitata et declarata, 
abſq; dilatione quilibet ſolvatur. Reyerendi vero Patris Epiſ- 
copi Elienſis cujuſcunq; pro tempore exiſtentis conſcientiam 

ud altiſſimum oneramus, et in viſceribus Domini noſtri 
el Chriſti hortamur, ut in faciendo et exequendo 2 
ſecundim Apoſtoli doctrinam © non quærat quz ſua ſunt, 
* fed quz- Jeſu Chriſti ;” ſolumq; Deum habens pre oculis 
mentis, fayore, timorè, odio, prece, aut pretio, coloribus 
aut occaſionibus poſt habitus e viſitationis, inqui- 
ſitionis, correctionis, reformationis officium diligenter im- 
pendeat, et fideliter in omnibus exequatur, ſicut coram Deo, 
m ejus extremo judicio, in hoc caſu voluerit reddere rationem. 


His 
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lle abſit,) Preſes, cum duobus fic electis, ſententiam tule- 
legio privetur. Lis vetò inter 2 et Socium unum 


tur: fin intra biduum ſieri non poſſit, ad prapgſtum Col. 


le is ordained, That if five of the Fellows, after two ſcru- 
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-., Omnes lites domeſtic; IN TRA collegium et cognoſcantur et 
dijudicentur. Qui fores aliquem in jus vocaverit, ſine con- 
ſenſu Magiſtri, aut (eo abſente) Preeſidis et majoris parti 
Seniorum, collegio amoveatur. Diſſentionis inter Soci 

Diſcipuloſve ortæ intra biduum, ſi fieri ogy 'a Magiſtro, 
aut (eo abſente) Preſide' et octo Senioribus, ſedentur : fin 
fieri non poſſit, quatuor Sacij. per diſſentientes eligendi, cum 
Magiſtro, aut (eo abſente) Preſide, litem audiant, et cum 
*quitate dirimant; et quam illi omnes, vel Magiſter (aut ſi 


rint, in ea conquieſcant diſſentientes: qui ſecs fecerit, col- 


aut plyres orta, à Preſide et reliquis Senioribus, aut (fi Præſet 


unus litigantium ſit) a Socio mazime Senjore, qui unus liti- 
gantium non fit, et cognoſcatur et (ſi keri poſſit) tranquille- 


legij Regalis, Magiſtros Collegiorum T rinitatic et Chriſti, per 
duos Socios utrinqz eligendos, lis deferatur z et quod duo ex 
Hlis, ſtatuerint, juxta formam ſtatutorum aut, leges regni, id 
ratum eſto. Vi nan paruerit, gollegio amoyeatur. . 


4 ; 


In the chapter relating to the election of the Maſter, 


tinies (to be ended upon the ſame day) ſhould not agree upon 
one perl then they are to come to the Viſitor of the College: 
and he is to be eſteemed as Maſter, whom the VizToR only 
Ball Tan err to ſet over them : provided he anfwers to the 
ſtatute, in all points concerning the quality and office of 
Maſter ; and the ſaid Viſitor ſhall ſignify to the Fellows of the 
fame college, within 20 days from the day of ſuch devolution 
upon him, F fy inſtrument ſealed with the ſeal of his paſ- 


fame perſon ſo promoted to the Maſterſhup. 


In the chapter relating to the election of Preſident, Lec- 
ttuturers, and other Officers 

- It is ordained, That if the Maſter and Fellows ſhould not 
agree in the election; and the Maſter ſhall be out of the 
kingdom; then be whom the Biſbep of Ely, Visrror Fo 


Ulitary „Fer 18 Gobi, 189 
ans ace Oe os + the no 22 rer 6 is to 1777. 
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eee SOVTE T4.\ Þ 4. 4 TY Yu) Joux's' 
* B. by de e cler. 6 e. Wed before: men- Colts, 
tioned foundation of the two Sourhwell Fellowſhips,) Cambridge, 
ſome objects of election wore made preferable torothers : v. Ton-. 
and Tadington's right, upon the merits, depended upon rot, Clerk: : 
- his being the FREFERABLE? object; whereas Craven 
was only -2'general one. But the exception taken to To- 
dington, againſt electing him into the Fellowſhip, though 
- otherwiſe a preferable object within Dr. K. I detef- | 
tions, was his bein MUTILATED, and thereby excluded, 
dy che foundation, rom being capable to be Choſen : for 
that by one of the old ſtatutes, (prior 'to Dr. Keron's: | 
oh — which refers to them, ) it is ordained, That ther 
© © perſons eligible as Scholars, ſhould be nullis 
« contagioſis aut incurabilibus morbis vitioſo, alinſve 
' __ « deformi'aut MUTHLO,” From whence it was inferred,) 
tat though this clauſe is not indeed ted as one of 
the qualifications of a Fellow, yet it muſt be ſo intended: 
for the ſtatutes could never mean to require leſs perfec- » 
Aon in the Fellows than inthe Scholars; fince the Fel- 
lows are expreſsly deſcribed as  et' /olidiora meme; 
bra collegij, and are to be elected ont of the Scholars ; 
and are conſidered as deſigned for the miniſtry and holy 
= into which no deformed or mutilated Er , 
are admiſſible, g 


The counſel who ſhewed ay nſt the Achlbides, and 
who ep Chee firſt) only from Queen Zlizabeth's ſtatutes, 
(for Bi er's 28 4 lald before the f wn ſome 
| time afterwards, made three yon: upon them 1 vis. | 


| 1. Whether the 2 general vilitdtoriat het Wh 
2 to the el lon * — 1 _ ns 
at n. 2 . 4 ; | 


2d, Whether it extends to this annexed foundation | 


* Whether the chatte which. gives 22 upon. the 
eſtates of the college, u the Viſitor. | 
"TY" +} 

And fivelal of . Elias ſtatutes wehe on 

behalf of the Viſitor; particularly, the goth (de ambiguis et 

obſcuris te ene l gl and 1 Ig (de N al- 

© c. 2. bes, I 7 1＋ Va ko | 


hw on vehalf of the = were h — bed. on, 
c. 25th. (de Modeſtia, &c.) c. 13th. (de ae Sociorum) 
and e. 1 ich. "OY Electione Præſidis.) V. B. 


* 


$3 


* 


= 
1757+ 


ST. Jonk's 5 
Cambridge, 


v. Tovinc- 


Tos Clerk. 


his general viſitatorial power includes the election of; ellows, 


. 2 


N. . All theſe were 8. Elizabeth's 
was ſaid by the counſel for the Viſitor, | 
BY Fj Fiſher as ſurviving executor of Margaret —— of 

gave ſtatutes: yet he had no power, as exe. 


erer , ace eee its 
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copies of the material ſtatutes in the mean net 


. Friday we 26th. of 8 2756, this motion pro- 
ceeded. And on behalf of the viſitatorial power it was ar- 
ift. That the Biſhop had a GENERAL right. of viſitation 

of the allege ; which included the ELECTION/{OF- FrLLOws, as 
well as matters that concerned. the college; / 2dly. That 


this general right extends to the ANNEXED, as well as to the 
| That the cla of piers, 


* and 3dly. 
had been urged to be a diſfinct and particular remedy 


b cg, 3 o 


preſs comditian © the Biſhop of Z/y ſhould be or,” 
and Dr. Kaus foundation is incorporated with the original 
foundation; he was, in effect, wo a ehen, ods two Fel. 


lowſhips and two Scholarſhips. | 


And the new ſtatutes (of Queen Elizabeth) v were 5 
quent to Dr. Keton's foundation: and Dr. X. s Fellows were 
gart of the college, at the time when theſe ſtatutes com- 
mend the vifitation of the college, i. e. of the whole college, 1 
the Biſhops-of: Bly for the time being. Theſe ſtatutes conſtant- 
ly ſpeak of the Biſhops of Ely as general Viſitors of the colle 
at that time, and already ſo; and not as being conſtituted 
merely and only BY thoſe flaturer'of Queen. , And 


as well as other matters. 


The Wer, Viltor, upon 7 foundations, 3 is * he fund 1 
er. 


| fen, e 


The general power of viGtation of the college is gen to 
the Bithop-of EH 0 am of. * . to 


No particular ſet form 4 words ine IP” appoint- 
ment of a Viſitor. Fitz-Gib. 30 5 v. Biſbop of 
EIy—“ Vifitator fit Epiſcopus — Era _: s wh 


| * 2 ny Vibtor of e l 
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atutes: and it 
though Bj. 


| ——_ to 40 ſo; and therefore oma aria 
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and revive again. The Caſe of 75 


may ceaſe 
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The late Caſs of Dr. Gove. Dr. Rather i Chancery, , 
was only a truſt pron: 1 d. ACT no noi 
No Gjedtion can ariſe a8 wy excenive part, from the bs 
gillative power being reſerved to the Crown. 


eſſential to the general power of a Viſitor. + Sir T. . 
175. De King v. e ee Souls College, in mn 


Neither is it any objection; « that n times. and 

« oceaſions of going to the college, are ſtated and ſpeciſied:“ 

for upon particular gravamens, he may exerciſe the power 
admiſſion and deprivation w: momine as Fiſhers. W ae 


Fecond Poim=—The Biſhop's mn viſitatorial anthegity 
extends to the'ANNEXED foundation, as well as to the original 
foundation. Both are within the fame reaſon : and theſe 
ingrafted Fellows are to be bound by, and even to ſwear to 
the ſtatutes then in being. And here, no new ſtatutes are 
given by the annexed founder: and the power he reſerved 
was only to give additional ones conformable to the old ones. 
And the indenture refers, throughout, to the original found- 
ation: which is a ſtrong implication. In 5 Mad. 421. in- 
leed this point, „Whether the Viſitor appointed by the 
« founder can be extended-to-the-new Fellows,” was doubt- 
ed. This is called Mr. Jennings Caſe, of Cam- ball: it was 
then adjoutned, and does not appear ever to have been de- 
termined; But on 21 March 1747, in the Caſe of the A. 
terney General, ar the relation of Mapletoft, v. Talbot, (the 
Caſe of the Maſter and Fellows of Clore-ha/l in Cambridge, J 
Lord Hardwithe held * That the annexed! foundation, 
« there no n Patuter ae er nals On" 
nde bes :Þ4 N 


Third: Point—This deed giving "anther remedy, ni, by 
DISTRESS, does NOT prochude the Fifitor. It is not ad idem: 
it is given ro the Church of Scart aui _ 
jured in point of election and admiſſion. But however 
nab been given to the injured, it oguld not have t 
way his appeal to the Vitor, for relief : for the one is in 


* 


fiir. The srücirio relief muſt come from the hs * the 
eg ea. wo 


= drape 


| Deprivation n and adniGion: of Fellows ue ineMlentali nd 


order to obtain Heion and admiſſion ; the other, for the pre- 
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C the juriſdiction of the ſpiritual court.” 


5 
2 Strumge 1061. Middleton et Tir. v. Cre) % B. K. + 
third and laſt Queſtion) it-was reſol 2 70 That the ue 
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« of 59:8. J. did not, by inflicting e away, | 


diſtreſs may 
be intended to prevent collufion between the college and the 
Victor; and as a method to bring the matter wilaterally in 
queſtion : for notwithſtanding what may be ſaid in the books, 
particularly in the Caſe of Philips v. Bury ( Eixeter- College 


Caſe, ) it would be very difficult to maintain a direct action 


for fuck collufione ee 03 ee ee e, 


Theſe" new Fellowſhips were, by the deed, to have %% 
the mig ts of other Fellows. Now one of theſe was a right of | 


app And ſhall the nomine pere and clauſe of diſtreſs 


given to the chunchH of Southawell, take away the DisTINCT 


rights of the CANDIDATE, and of the Bisnor ? No: They 
Have a right to the remedy; but none wy nalty the pe- 
u 


nalty belongs to the Crmvrca of Southavell. | t rf: | e penalty 


1 
had been ou To the ' CANDIDATE, would eps DIS 


| CHARGED 


juriſdictions, courts of LA 


n 


the Yifttor,' (for he is domeffic;; ) but it only exeludes forenjc 
| ö ! 1 antitopos 


1 ; n a . 8 „ bane 4 9582 15 
And the collateral penalty cannot hurt the spxciric remedy : 
for it is not adequate to the injury; tiay, it is ner even given 
to the PERSON injured ; and it is temporary. However, the 


fame perſon may have sEvRRNAL remedies. And this is not the 


firſt inſtance of the preſent queſtion, in this very college; 


for Mr. Pegg's Caſe in 1726 was in - and there the 
1 


college ſubmitted. The caſe was exactly the ſame with the 

reſent, excepting only that it was upon Dr. Beregfords 
— ; which alſo was by deed, and with a clauſe of 
diſreſo, as this is. His foundation was likewiſe of two Fel- 


lowſhips and two Scholarſhips in this college, — 
x | ; college, 


tripartite, made 12 February 11 H. 8. between 

the Dean and Chapter of Litchfield, and himſelf; in conſ- 
deration of 400. given by him to the college: in which in- 
denture, a forfeiture is fixed, and a right of entry into the 


college lands given to the Dean and Chapter of Litchfield, to 
_ diſtrain for it. Mr. Pegg was elected. Mr. Burton appealed 


to the Biſhop of Ely, as Viſitor. Mr. Pegg proteſted: againſt 
his juriſdiction. Givilians and common lawyers were heard 
upon the point of the juriſdiction. The Vittor, ronounced 


for his own juriſdiction; and afterwards gaye- ſentence for 
Mr. Burton, the appellant z and iſſued his monition to the 
Maſter, - Preſident, and fix ſenior Fellows, 4 to admit Mi. 
_ & Burton > This monition was ohehed: and Mr. Burton al. 
mitted into the Fellowſhip, by the Preſident: by whom! 
certificate thereof was duly returned to the Viſitor. 


he college's obligation to perform their contract? 
And the reſtriction — ce ' ras,” does not exclude 


= — Terres TS FAA. „ 


: a erte ee 170. 
[7H rf rege fm te Bury | * (though 1757: 


Biſhop — — it aroſe from the cant fi: 775 Thee 875 e 
was a caſe of - — 4 — rted in 4 Mod. Cor lar, 


233. Rex U Regina v. St. Fobn ge; and Cem. Cambridge, 
279: 8. C. and Skinner 359” — 393. 46. 8. 8. where the v. Topt Ne- 
Court thought they ought to ſee tfiat che law be executed, on, Clerk. 


| And another caſe alſo, relating to the ſame „ Dr. v. Skinner 
Futberforis Caſe ; "which was upon a ſpecial truſt. But the 483, 4. 


ny of juſtice will not interfere, unleſs the Vilitor- abuſes. 
his power in exerting it where * en not. 
Then the 1 foe the Biſhop and Afr Tas ingro ge, 
AFFIDAVITS as co ne, of erl. 5 


But Lord Monefield aid, This Seu eee d (x Black, fl.) 
the Manrrs . He KLRCTION: oy for the queſtion before | 
us is © Whe er che Biſhop of Tha appears to have . 
« right to Judge i in this caſe, as Fifitor ?” If he has, 

there is no ground to prohibit: V he has no ſuch Juris 

Klon, 3 W u | 


The counſel who argued! for the protibition; W with” 
laying: down ſome general poſitions As that fundatorial right | 
takes its riſe from the property of the donor: that a 
may give ſtatutes z that if he does not, the ri ght of viſiting 
remains in th& founder or 54. heirs; that he may » ppoint 2 
Viſitor, either genera/-or partial, (with ws — to his powers, 
as he himſelf pleaſes ; that if he gives him on al yours,” 
the Viſitor cummot exceed them ; that if the * tor ſhould at- 
tempt it, the Court will by prohibition: refrain rhe exceſs o 
juriſdiction; that the Court will never refuſe /iberty to declare | 
un. prohibjtion, wherever there is the eat doubt, (in order 
that the matter may be folemnly determined upon ot, and' 
ſo be ſubject to a regular oourſe of appeal 3) that a viſitato- | 
rial power is not to be inferred" by implicutibn, but muſt be 
gen b —_ and ae words; (as was determined by 
Lord or King, aſſiſted by two great Judges of tlie 
common — in the caſe of Eden v. Foſter, reported in 2 
Pere Wins. t che caſe of Birmingham School.) 1 


Then they entered upon their atgument, to the Followin ig 
ry rit, The Biſhop' Bly ir not GENERAL Viſitor of this 
college ; but only Viſitor in particular inſtances? z and the 
geera Tight of viſitation in all other inſtances, renidths in 
the c. This they AY wins . ftom the * Irſt G v. ante 
id 52 chapter of No aL I% BE s ſtatutes. 82 th 


ia. 
Vor. I. 8 ho" goth. 


* 
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k 


offer no other than a proper perſon: but ſtill the college are 
to be the judges, even of the Biſhop's own nominee, | 


poſition © that he has the general power. 


concludes with giving the Biſhop of 1 compenſation, vis, 


Abe (de Viſitatore) gives him power accedere, only 
uuat ies 
- ed to cloſe his viſitation within 1 5 Bay and there are many 


imra collegium et cognoſcantur et dijudicentur; and order; 


a a conftruCtion of a will, containing a truff ; which was 1 


Hllary Term 30 Geo. 4 | 

C. goth. #*:Ry/ervat nis poteſtate vel adjiciendi; vel i · 
« nuendi, ſeu reformandi interpretandi, & c. 4 Ceteric au. 
* tem OMNIBUS &c. inhibentes, & . And immediately after 


the Biſhop of B is PARTICULARLY there named, as one of the 
perſons probibited from counteraQting the ſtatutes, And it 


; 


the nominatio,. of a ;Fellow.z who muſt be jdoneus ; and 
the college are appointed to judge of the idoniety; for it is 
ſaid, «© Neque enim alium quempiam recipi volumus a collegi,,” 
Indeed the Biſhop is ĩmmediately after wards admoniſhed to 


e ſhall be requeſted, &c. and he is thereby reſtrain- 
im, which exclude the ſup- 


* 


particular powers minutely given 


C. 25th. (de Modeſtia) direct that omnes lites domeſtic 


expulſion to him qui foras vocaverit, &c. and refers ther 
domeſtic dif _ — LI either amongſt themſelves, in 
college; or by the nt Maſters of the other colleges parti. 


They denied that in Dr. Bentley's Caſe, the expreſſion 
« Sit } — was the ground of the reſolution: (which 
words, however, are not, as they obſerved, in the. preſent 
caſe.) ' But in that caſe the intent of the Crown fully appear 
ed, throughout, © to. give the whole power to the Biſhop of 
6 Ely.”  Wheteas here, the Crown reſerves powers to itſelf, 
of various kinds; and might have appointed new Vitor: 
but there, on the contrary, the right was perpetually given to 
the Biſhops of Ely. Here, the Biſhop's viſitatorial power i 
limited and circumſcribed : whereas a general Viſitor might do 
all that a founder could do. Here, he cannot viſit ex gc 
in ki hang. „ 


2 


As to Strange 797. The Biſhop of Cheers caſe, as War 
den of Mancheſter college They agreed that in certain caſt 
the viſitatorial right may be ſuſpended, and revive agin. 
But that caſe, they ſaid, was not at all like the preſent calc 


As to the caſe of Dr. Green v. Dr. Rutherford —It was oi 


an object of the viſitatorial juriſdiction. | Beſides, the point 
of ju gment in that caſe, they ſaid was with them. 


And 


Sn * S208 ger 


1 


\ 


ans: LE 
that 'therefare, no a lies tg the 1777. 
Biſhop Sr? in the / * caſe, upon the foot of its being, (2 
in general, ONE. of the Marla ad this college, a Ay Joun's , 
1 orie, 
ach Much let does in te in this eaſe. of -=_ Nes 2 4 
fellowſhip given by a /ubſequert foundation. The will v. Toi 
nor 1 5 that Dr. Kasse foundation is ſubje& to any orbher ro, r 
vifitur than himſelf and his heirs. An ingrafted foundation 
. eee eee Ws) Gs" | annexed. 
nnen bees” [2 Drs 


Now this is noe » ebenda, but a new foundation, 


I * not true, * That Dr. Keton bneww the Biſhop of By 

te to be general viſitor.” On the contrary, the Biſhop was 

wor fo, by Biſhops Fi/her's ſtatutes; for by thoſe . the 

Biſhop had no right to interfere in the elefFion of feu, * Ante, pa. 
And Dr. Keton reſerved a power to ive ſtatutes confiſtent 133. Poſt, 156. 
with the ſtatutes of the college: and right is 3 | 

ſubjting in Dr. Ketor's heir, or devolved * e crown. Now 
at that time of Dr. Keton's foundation, the Biſhop of 15 ye; 
no right of viſitation as to the elefion of - 


4 


ay, Here is a tounon-Law ve e Which no 
- tor can have a right to diſcuſt. And the cif remedy is 
not to come from the Biſbep of Aly at leaſt : whatever it may 
be, or from whomioever it is to come. They may go to a pro- 
per juriſdiction for it. And as to the caſe of Burton v. Pegg, 
perhaps the 22 of Ely was appointed viſitor by Dr. Ber 
ford or the party concerned might not think proper to op- 
poſe, or not be able to oppoſe the Biſhop's proceeding» 
However, the ſubmiſſion of the college cannot take away the 
right of the founder, nor the right 0 this-court ; ; nor "ou. to 
the Byhep a right which he has not in him 


As to qth Mod. 233 3 
lows of St. Jobs' Callge, and Skinner 359, Wc. 8. C. (Dr. 
Coer's Cale,) and Comberd. 279% 8. C. The return was not 
he dictum of zhe college i and ſuch general terms were ya of 
ba ory And the Cafe of Middleton . U „ v. 
Gryft is not applicable. The Regiſe of Writs, title Prebibi- | 
tiones, p. 38. is Gmilar to this — as to the being a com- a 
mon· la contract: cum placita de annualibus redditibus, 
Ke. &. &c. ad nos et doronam et e n 
* ſpecialiter pertineant, &c.“ : 


The Viktor is bound by the deed ; and he ca have any. 

e to proceed in this caſe, wnti/ the covenants are bro- 

en, and the college have incurred the penalty: and of Tas, . 

the Courts of common law are to judge. If both juriſdictions , 

a proceed together, _ determinations may Oy 
. 
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Sorte.“ Dr. Keton was a PURCHASER of theſe two fellowſhips: and 
Cimbeiage, - be reſerved a power of dreſs. The requilites to- hi fellow- 
v. Todixc- | ſhips are, being a choriſſer at Southwell, if, We. and having 

. row, Clerk. Janyning and moralt. If the college ſhall. fail to chooſe /uch 

| . perſons, c. they are ſubjected to a iture ; for which, 

a'diftreſs may be taken: this is the ſanction annexed; and 

this is an adequate remedy. And upon this deed, the chapter 

of Southwell are only truftees for the candidate; and they 

would be anſwerable to him. And this would ſubject the 

. matter to the Court of Chancery as a truſt; and might alſo 

ſubject it to this Court, as. to granting a mandamus to admit 
dered as general Viſitor of the college, yet this Court would 

n fad. — i . proceeding in this particular affair: or at 

e give the college leave to declare in ptohibition. This 

Court will prohibit juriſdictions who are proceeding without 

right ; although they themſelves cannot, perhaps, give an ad- 

quate remedy. However, here, the founder conſiders the 
diſtreſs as an adequate remedy. as ee 


They concluded with ſaying that they only deſired leave to 


declare in probibition; not on a/elute,prohibition., _ 

Mr. Juſt. Fofer ſaid he had not ſeen Biſhop Fiſher's ſtatutes; 

*V. ante 181 this annexed foundation : and they are ſaid t© refrain the 
and 195, Biſhop from exerciſing any powers relating to the election 

| flltvs. Now THAT may deſerve conſideration, though theſe 

ſtatutes ſhould" be now expired: for they were underſtood to be 

IN FORCE at that time when Dr. Keren made his foundation. 


On the day following vis. Saturday, 27th November 17565 
Ld. Mansfield ſaid, that upon looking into the papers left with 
him, he found it neceſfary, towards coming ty a"complete 
underſtanding. either of the ſtatutes or of the deed, „that 
« the TRIOR rrffitution” of the college, antecedent to btb, 
| « ſhohld be laid before the Court;” as both the deed and alfo 
. We Elizabeth's ſtatates expre/rly REFER 10 Use prior confi- 

en of the college, and. conſequently mult be fin ſome mea- tio1 
ſure) unintelligible and inexplicable, unleſs it be alſo known, 
c r that prior conſtitution ws.” He propoſed” there- 
fore that the parties ſhould, in the beſt manner they could, 


lay this conſtitution before the Court; and that the calc as | 
ſhould be ſpoken to again in the next termz not by all the con 


cchinſel arguing it over again, but by only one counſel on each 
- Gee; "who —— frch concluffons as might: Xa 
ariſe from ſuch prior conſtitution of the college, and be appli- ro. 
cable to Queen Bibel a ſtatutes or to the deed of covenant 


to 
; 


FFEESRETECHSSSACD SO Re - 


_ Hilary Term 30 Geo- 2. TE 
Tue eaſe was accordingiy adjourned till next term, ta de 1757. 
then ſpoken to by one counſel on each ſide, on e e e 

. conſtitution of the college, antecedent to Dr. Ketons an- ST. Joun's 
nexed foundation and deed, and a 4g to Pg Colts, 
Elizabeth's ſtatutes likewiſe, _ Ca 1 . Fo 
v. Toping-, 
on this day (Thurſday, 3d February 3 tis caſe Was ron, Clerk, | 
again (Pokey: * one counſel on each ide, 1 _ 


Mr. Yorke, Solicitor General, on th! par of the Biſhop 
and Mr. Todington made 3 nn vis. 


it, Whether the Biſhop 3s nor as exteyive © Tr under 
the (il conſtitution, as under the now? 


Adly, Whether the college are not bound by the acceptance 
of the new ſtatutes 7 * | a 


3dly, Whether Dr. Ketor's fil ib are not ed F this 
HIT NO On; as we eau nyo a 


Firſt—He inſiſted that the Biſhop is as extenſive and 
complete a Viſitor under the o/d ſtatutes, as under the new. 
This he endeavoured to make out, from the old ſtatutes of 
the college, [And upon cheſe the Queſtion muſt W ] 


Secondly—The- college are bound ” the Cow of the 
nero ſtatutes. | 
12255, 
Id. Mansfield—The colle 2 will not (moſt undoubtedly), 
agitate that Queſtion : for if they £6 they,muſt give up 
all their ing, Wc. and al ouher een that they, 
claim UNDER them. 


Mr. Norton, on the part of the | © "8 to; 


this; ſaying that they /boufd not (uss jars on 
of this, having acted 2 UNDER theſe new e. ei 


Mr. Solicitgr ho" then proceeded to his 36 Quet- 


tion, — 


Thirdly—He inſiſted. that Dr. Ketor's fellowſhips are PAP 
by the new ſtatutes, as well as the reft of the college: for, 
as he has not given new ſtatutes, theſe fellowſhips. are to be. 
conducted * bound by the ordinary ſtatutes of the col- : 
lege; and the rather, for that 256% fellows enjoy all privi- 
leges, and come into the ſeniority, in the ſame manner as the, 
n 1 e Age 
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of this place: from one or bo 


Tight of viſitation, as gener! viſitors of the college. Which 


ſtrued otherwiſey/it would occaſion a claſhing of juriſdictions 
to the claim of a GENERAL viſitatorial power over the col 


with the determination of 
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Harry Term 30 Geo, 5 
This caſe ſtood over, in order to ſee what was the ſtate of 
the college, at the time when Dr. Ketor's deed of covenant 
was made; at which time Biſbop Fiſher's ſtatutes fubſifted. 


The Biſhops of Aly' were owners, originally, of the ft: 
df the college; and, 15 Biſhops of or were ordinary —— 
th of which circumſtances, 

ey might poſſibly ſet up a right of viſitation. Now Biſhop 
Fiſher's —— profeſſedly mean to obviate any ſuch preten. 
ſion; and to prevent the Biſhops of Ely from. claiming a 


fition Mr. Norton voured to prove from Biſhop Fiſber : 
atutes. And ef that if the ſtatutes were to 44 


and the utmoſt confuſion in the college. As to any power 
or viſitation that the Biſhops of Ely may have at common law, 
he ſaid he did not mean to diſpute ht with them: but as 


he prayed leave to declare in prohibition; that it might 
ſplemnly determined upon record, and that each fide night 
have an opportunity of appealing elſewhere, if difſatished 
the Court. 5 


He ſtrongly contended, that it was premature, to deter- 


mine now © whether the Biſhop of Ay had juriſdiction; thi 
that there ought to be a rule for the Raintid to declare; co! 
that ſuch was the courſe of the Court, and it had not been 
uſual to examine the matter upon ſbewwing cauſe : after a d. 
elaration” in prohibition, the whole would appear upon re- pro 
cord, be ſolemnly judged, and the judgment” might be re. fiti 
viewed upon @ writ bf error. „„ Sb” "he terr 
| TO; . SES x ; #8 ; mac 
Lord Mansrit p—[f+the party who applies for a prohi- pub 
bition has a right to declare, though the Court ſhould: ſee #1 mea 
ground for the motion; a rule to ſhew cauſe why the pro- valic 
tc hibition ſhould not be granted, is to no purpoſe; and tion 
hearing counſel upon the ſufficiency of that cauſe is time ſtate 
miſ- ſpent. BA F — 20 Ri of . 1 : -l not | 
Ne 2 . terac 
When the matter ſeems doubtful! to the Court, upon: Viſit 
—_ of fact or 3 * = plaintiff has leave to declare ; ſolute 
that the parties may have the fact properly tried by a ju Will © of 
or the law folenitly confidered, as 1 a . 2 oh mY « Jef 
| f 3 5 AS | „ utin 
When the Court is clearly of opinion that there is fuff- ba 
dient ground for the prohibition, the defendant has a right BW partie 
to put the plaintiff to declare; that his jurifdiction may na colles, 


be taken from him, in a ſum va where no writ af 


{ 
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-or will ke. But if che Court be clearly of opinion that 1c. 
wins + No ground for a prohibition, it ought to be denied, 1787 4 
vit out putting the defendant to expence, and delaying, in Sr 5 Jon N's 5 
the mean time, the exerciſe of what appears to them a /aw= Col rh,jö6 
| f „„ „ » dJ N 3:3; 444d F 3 Ap A I - 

This denial is not concluſive to the plaintiff. If there is no rok, Clerk, 
juriſdiction, the ſentence will be a nulity; and upon any at- 2 
tempt to execute or inforce it, the whole may be tried in | 
in action. The * + xx may alſo apply to any other Court 
in Wefminfter-hall, for a prohibition; and take heir opinion. 


If, in caſes of this kind, the Court ſhould too eaſily yield —_—_ 
hang up the matter, by letting the plaintiff declare in prohi- 
bitionz redreſs would come too late, and coſt too mu 


| I was very deſirous, as there is no fact diſputed, to go 
fully into the argument mow; and if I ſaw no ground to 
doubt of the Biſhop's juriſdiction as Viſitor, to ſtop unne- 
ceſſary delay, wexation, and expence. _ 5 


The ſab ect. matter of the complaint to the Viſitor is a 
competition for preſent maintenance and education; upon 

an eleemoſynary foundation: the cauſe of the contention is 

a controverted election; which is too apt to engage and ani- 
In compaſſion to the candidates, and for the peace of \ 
this learned body; the diſpute ought not to be ſuffered to 
continue longer than is abſolutely unavoidable, | 
Y the plaintiff might, as of right, demand to declare in - | 
prohibition, . the con/equences would be fatal in both univer- 5 
ities. The college, as here (i. e. the majority which de- 
termines the body,) would ſupport the eſection they had 
made, and may eaſily keep the Viſitor off for years; their 
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public ſtock would be applied to defray. the charge: in the 

mean time, elections of new fellows might come on; their 

validity might depend upon the rights in diſpute ;” the elec- 

tion of maſters might come on; great abuſes, in ſuch z 

ſtate of confuſion, would naturally creep in; diſcipline, could 

not be kept up; inteſtine heats and diviſions would coun- 

teract the whole intention of the founder. The reaſon of a Teo 
Viſitor would be deſtroyed, He is appointed and made ab- 3 
ſolute upon this principle, „That, in theſe ſocieties, error 

« of judgment, the — of partiality, or injuſtice, is a 


« leſt evil than the duration of contention :” but if, by diſ- .. 
puting his juriſdiction without ground, his exerciſe of it may 

be protracted as lang as a cauſe can be kept up for delay, by 

parties who do not regard the coſts, the members of every 

college in both univerſities wp complain of an injury — 
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and the 5ſt 3 (for the reft 0 the ſtatutes are 
leſs cear and explicit than theſe are, as to proof of this 
Panksr Sent 17 Deo STOR ee Wart 
His Lordi then went intnitiely ok theſe three ſta- 
tutes, and ſhewed that they gave the Biſhop ef Zh the ge- 
neral power of viſitation: which The 75 e ed in man xinſtanges, | 
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and particularly in the words, «6 
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In the caſe of N Rutherforth, tn 
1750, 5 ſo much of theſe ſtatutes as was phe 
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| 4 neral Wi x of this college; but that he cou make nev 
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act under powers of viſitation delegated to him. However, 
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| the ee af general Viſitor: and if this caſe related to one of 
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dore, is omitted. 


| Elizabeth $ Katutes, 


Hilary Term Bane * 


The viſitatorial power is almoſt as ſtrongly given 
the old ee ts wh molt as range et bin by 
che ner, ſtatutes che ambiguous clauſe in reſtraint of the 
iſhop's power , the end of the old gart Vi 


-What"'is' there Laid "Raid? ade Ads 7 | bas * the 
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The meaning of the 8 ſcems to be, that he ſhal 


ite z but only act ay in other colleges,” where be is a 
founder. And in colleges where he is not founder, he may 


be the meaning as it may, this clauſe 1 is 451 rn 
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This is nat the * of ape de; ihe ih winter and 
four ſenior fellows are to * conſent. | The power of Judging 
and relief upon complaints and appeals, is incident to 


the old fellowſhips, the ſtatutes have laid the Viſitor under 
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As general Viſitor therefore of this (which I think 
clearly the Biſhop is,) he would certain ve E 
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« has the /ike power and juriſdiction, over a NEW ANNEXED 
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11 iö a Queſtion of extent and conſequence. 5 . 
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moigne; where the donor had a power f df reſs, of com- « þ 
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a conjecture 5 atio 
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of conteſt was for one of fellowſhips. Lord Hardwicke ; 
ter held, 6 That the queſtion belonged to the general Viſitor of 


« the college; that new fellowſhips ingrafted muſt be ſub« 
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kate Burk weh Abuey; 


e — of Chancery, for the ne of tis Cour, 


| bs granted 
a term of The eſtion was, Whether an executor of a copy. 
years, the exe- HOLDER for a TERM OF YEARS, was obliged Lady; 


cutor of the 


2 is | (end, conſequently, lable to bey a fine upon fuch admittance.) 


obli 
admitted 8 The manor in which! the lands lay, was Stoke Newingte, 


1 ? 
the lord is in in Afiddleſex ; the defendant, Mrs. Abney, is lady of this 


titled toa fine 


upon ſuch ad- manor z the premiſes demiſed, were 60 acres'of meadow, et 
mittance. 


| 125% per annum. TTL wy 
"The ſtate of the diſs ie pret 1 A pee be 
the Queſtion was ſhort ; vis. “ dir an EXECUTOR of « 
& tenant for YEARS, coming into the copyhold, as a chatte! 
«> real, under his teſtator's will, is obliged to be admitted 5 
For the counſel for the plaintiff acknowledged that the being 
liable to a fine would conſequently follow a neceſſity of admit- 
tance: that is to ſay, (they admitted chat . was compel. 


lable to come in and be admitted, he woul as be cone 


lable to pay a fine.) „ 
- The full tate of the cafe was in ſubſtinee this= h 


That Henry Guy being ſeiſed in fee of 60 neres of aber 
in the manor of Stoke Newington, let at 1251, per annum, the 
ſaid Henry Guy ſurrendered the fame to the uſe of his ont 
and having fo ſurrendered (in a proper manner) to the uſe of 
his will, he died ſeiſed in fee; having firſt made his 


will, and thereby deviſed to John Tae and irthur Lak, 


their executors and adminiſtrators for r 99 years, if three 
ſons (in his ſaid will named) or any of them ſhould ſo lo 
live; upon ſeveral truſts, vis. firſt! to the uſe of the preſent 
| Far! of Bath; for life; then to his ſue male, vx. firſt and 
other ſons, c.) in ſtrict ſettlement; then in the like man- 
ner, tothe uſe of the Earl's brother, General Pulterey ; then 
to the late r in ke manner; then to the 
uſe of the Earl of Bath in . 
. aid teſtator, the ſaid Taylour 3 the truſtees, claimed 
do be admitted accordin 25 of the wil; V. f. 213, 
3 . eee po D 
10 137 manor; did fealty; a: 280 /. to the 
ord of the manor, on ſuch admittancs. - . 
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e ee is ince dead the other d hg, 
| 0d beef the faid-two ie en, i ola. 7; and Arthur. 
Lale, are dead; but Jem .; D Lake. Taylaur, Eant os 
the ſurviving, (but now dece ed) leſſee, appointed Dr, Fohn Barz, y. 
4 and another. perſon his executors; and Dr. Taylour Annzr.. 
now the n 90G en Foy 
ind furving co-lelſee. Sy 04 Sts 6 
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, Mrs. Abney is now lady FRET 


It did not appear to the lord or lady of hs manor 8 by 
leflees, Taylor and Lake, were ac, till T7590 1 chis 


fact was found by the homage... RA \ , titan: 


ER e_—_— of te hon (which was Dr. Jobn 
7 e ſuryiving executor of the ſai 

Lens co-leſſee) — ſummoned to come i, r 22 
ted; the jury having found that the original leſſees were 
both dead: und proclamations iſſued, r. LN. B. The pro- 
clamation was for the heir of oy or other N claim 
ing, r. ow come: in, e.] 


It is ſtated, aha the general oft ofthe manor is, to 
fer the copyholds for life, or in fee; and that No oTHRER in- 
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ce of a grant for YEARS, 'beſides the preſent inſtance (now 
rr ae rote pay radon NM 
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The Caſe further ſtates that bay a have been uſually. 9010 | 
won admyfſion ; and that the uſual rate of ſuch fines has been 
. EATS maar "vac 6.1 
nant is admitted. 


And by the uſage of this manor, the fine aſually * for 
two lives, is as much and half as much, as the fine for one 
life: and the fine uſually taken for — lives, is as uh ond : 
mam as the ſine for two lives. abt, | 


The two Queſtions made upon this caſe, 2 fer to this 
Court for their opinion upon them, were, 1 „Whether the 
ſurviving executor of Fubn Taylour (the ſurviving | truſtee of 
the term for 99 years) ought to come in, To BE ADMITTED | 
tenant of the co 5 premiſes in queſtion? 2dly, In caſe he 
ought, then, WPRecher che lady of the manor will be and | 
to any FINE upon ſuch admittance ? 


"This Caſe was twice ſpoken to, in this Gi: firſts on 
2 18th May 1756, by Mr. Pratt for the plaintiff, and 
Sewell for the defendant; and a ſecond time, on Friday, * 
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tenor of their * e will: which muſt ders 
whole glare oomprized in the will. And. 9 15 Jr 
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of 92 years: and tis againſt conſoie conch oof 
the deceaſed leſſee ſhould pay * or the ame eſtate. 
Neither is he er eee to come in 5 be wenn , 
n eſtate. bal T0 1 ble : 


Aud has nofreſh 4 — 

fine payable, appears from the caſe of 
_ 58. and the caſe Tipping v. Bunning, Moore 465. in 
| a” pho holden and reſolved! * That the ad- 
— — a tenant for life of a copyhold, is an admit- 
tano of him in remainder ; and that no new fine is due 
and in Cro. Elia. oi. Gyppyn v. 


Bunney (which is S. C. w ith N. 465.) Pop e nd Fenner 
held rcordinhly; 08 l 55 bethale hay ee but one eftate 
in aw: afd th Td chat of one e 18 des; which * 
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is copyholde —— — 1757. 
und eaters for the condition een ſhall be no 157 
admittance, nor fine: becauſe he oi th Prius. . 3 
Canplete Copybolder, 56. 80, if there de.two Joint dee Bar v. x 4 
and one Py the ſurvivor needs no admittance, nor ſhall AzxzY.,_ 


pay a fine, - So. the widow Ke for her 
— free bench becaufe tis part of the en 
ud is cat upon her and reſted by Or ct 112-00 q 


80 it is alſo in dower and tenancy by, cunely; 2 
there a new fenank intervenes. 5 | 


| * 2 Cole, " full; in . | Alfo Habe | 
on v. Stone, 8. C. Hob. 181. Howard: againſt 
Bert, 8. P. 2 Danv. 184. title Copybold, letter M. pl. 1. in 
point, . J Jac. 5 LEG . Waldee. v. Frances Barthe Wid. 8. 
E with Hob. 181. [but not this ſame point.] 2 Ko. Rep. 
178. Valter v. Bart et; S. O. It is conſidered only as an 
excreſcence out of the original eſtate, by Ld. Hobart, un 18 be 
And an executor a for years is within 
reaſon ; for d only. the eld glare continued, _ . 


; But the raſe.of DESCENT: may be objected ; for ther * | 
ESTATE is de only ond tenant altered. 1 


Now it may be difficult to enter into the true 5 — of; 
this. But it may be conſidered as a change of «fate ; and as 
a new grant: the lord gave anew admittance, a new grant. 


da pete tt elan ef v. rue from 5 
the general rule. | 


There are . WF in noi for the gung; * no 
authority againſt him, except I gens opinion in Dedicet!'s 
Caſe, Dedicott's Caſe itſelf, in 3 Leon. g. is moſt expreſs i in 
engl and Dyer 251; is 8. C. {But Dyer does not mention 

point at all.] e wife's intereſt was there Achanel. 
intereſt ; and 55 was to have it for 16 moe and her ſecond 
buſband, who ſurvived her, had it as er aſſignee, without 
haying wy fine, or being admitted. And in 3 Wn 9. 
ot. the arg peoſene caſe in tormg, of an 
executor of a copyholder for years ; ind agree that he ſhall, 
have the term without admittance. And the caſe of 
Otlery Monaſtery, i in 1 Leon. 4; and 4 Lean, 118. 8. C. 


(wice printed, verbatim alike, almoſt,) mentions a e 


mination of the preſent quelions i point; erable 
to which is another Report of it, called Hache 

in Moore 128. 8. C. Agerton, in his 3 
of N caſe of. 1 * A caſe as dejermined 


— n 
As . 


r 


r 
— — be. frm, * 898 


* N 8 2 * 8 
3 r 1 a 
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EAA of 
5 Barn V. 


ABXEY. 


e is not to be found: 2 Dany, 190. letter I 
8. C. 8 


| ic copyhold ſhall pay no fine” for adinittance,”' | 
= the very fame caſe, does not mention any ſuch 4 ng 


| ET 


: 1 * admit, upon à ſurrender by a copybolder in * 


Hilary Term b 


in 8 Ela. in C. B. which caſe is exprel 
us. But the cafe 3, of 8 EA. in C. 


7 mentions 
heppard's Court Kreptr's Guide, th edit. 5a. 136. and 
althrof's Readings on Copybeldi, ad edit pu. 67. is expreſs 
in point: and fo again, in pa, 72. teitant in danwer and fe- 
bench. Tenuves 272, 273. 8. P. aceo : {the book of 
tenures that has no name to it.) Ank Comberbach 345. ex- 
preſs *©-that the executors of a termor for years of 2 


They ſaid that the caſe of Dgll v. Hig das in Moore 388. 
was by + looſe note: and Cre. Elix. 372. Shih ia report of 


And wo whit was cited out of the 2 2 „v. Bun- 
Cro. Blix. Fog. and Moore 465. it was no 
_ dictum of Popham's. . * 2 N 


2 \ Ul ; 460 T7 


the execntor — ig ans no 
"Hg — rer UPON" a ͤeee. 0 


But the — may be obje ged, . That 2 ln | 
| 10 may be ſtripped of his inheritance, by copyholder's fur. n 
& rendering for long terms (as even for a term of 1900 v 
5 years?”) and fo the lord might might loſe his fines. | 7 
But ſt, This inconvenience: does at "really exift at pr + 
ſent; and adly, the lord might in ſuch caſe refuſe to admit; to 
aud could not be forced to , either in law or equity. H 
di 
2 Bugs. 336. Foords v. Hoſkins proves « that the copy- 
tc holder cannot bring an action at 1 LK 2 222 | 
| preſs eee point.] | | 
And m ey rout not Miſt the eo lain fk 1 
— 445. | ee | 
1 
a (ebe eaſes = l e peng Co, 
determinable upon 3 lives: in which the fre might eafily, 
F IF if could A 
done by lem | it is 
| - The copyholder derives Mo fide, e lord, bu N 
from the cem of the manor: b Page Hate tena1 
for life, may admit in fee. | * th 
| n 


And « that the dd nod be . ener in law or 


* 


wos year” ne- 3 proves; and # 
— ſuch 2 caſe; & 445-2 expel pc pay, NO fo , 
ges char which» it muſt be ſuppoſed, was EA of. 


down by the reporter, as Lord Falls opinion. [* This is Bara v. | 
no part 10 the caſe of Sandwell v. Sandroclt; but nnn Ann Mr. 


21% n14s1 r 2 . 


a quite diſtin caſey probably at niſi peg; 


The lords b in his ne is fected: ee e parlia- 
ment ſhall not be conſtrued eee, of it. | U 


Maut Bug in Aeure 128.) eh 


N wer bend es bur fide, if x e rack | 
Wh :“ 9 5 


Therefore they prayed A certificate in the phintif's favour, ; 


On de part of Mrs. Any, Halle ef em it vas 
agreed, that in chis particular caſe, the ſine and the admit- 
. i. e. e e 


be roquirhy r neither could. 4 f 11 


But it was. ſald that che ovation mA eee in general, 
upon the relation that ſubſiſts between lord and te- 
nant ; and that the admiſion'of the tenant, in theſe: caſes, 
was perſonal to the tenant himſelf only; and the gate de- 
pended upon the will and | pleaſure. of the lord. He 
might —_ admit whom he pleaſed, on the deceaſt of a 
tenant, Ind at length, a ſert © e! in the heir at law, 
to ſucceed to his anceſtor, became eſtabliſhed by cfm. 
However, a great deal STILL remains in the lord's power and 
diſcretion: ans Ref er e lord's will, 
ses neceffary that che new tenaiit ſhould per/ong! 
pear 22 i ſo — * to this day; he IC 
e, and do in perſon. Co. r 5 195 4 Kep. 
22. ö. Gr. Sal like effect. 77 


And they forfeit if ch. 3 geg ene. 
c. Cc 9 Rep, 70. dne Cle 18 4 


And they muſt be ba capable of being admitted ; for 
it i impoſſible to admit one who is incapable of admiſſion, 


Fc che 
tenant's life. Therefore the thing itſelf is impoſſible, Echat 


che admiſſion of the firſt tenant ſhould be an admiſſion of 


: os heir or dener os {yeh Grit togan;.,” 
„ | The 


1 | 


1 757. — 
ere 


EarL of 
Bara v. 


AN ET. 


=” the trus ground of the fine to the lord. For that notion 
- unreaſonable that one fingle fine. to the un N anſwer 


"for another. Co. 4 e e 
' neceſſary, in order to intitle the lord to a fine. And this 


appears to be the ſenſe of the legiſlature, by 9'G. 1. c. 2 
| * act to enable lords of manors more eaſil ee 


| (where there is no doubt but that a fine is pa 


men muſt pay a —_ _ _ be admitted. e 


The ne not. _ * 
would let in many inconveniences: and it would be mot 


— ARES Rp Th a 


72 ; 419g 


6 4 
* 
41 1 ” 


The remainder-man may be tenant erg on + purpoſes mt 


Admittance N the ae i is the t f i it. 11 is 


« their fines, c.“ And upon admittance a fine is due. And 
r Mod. 10 H 120. Blackburn v. Graves proves that the 
lord ſhall i have his fine; alt 3 15 the admiſſion of the 
particular tenant be the admiſſion of the remainder- man. [: 
does not follow, that becauſe the eſtate is ay therefore 
there ſhall be uo admittance: or fine j for 82 
yable,) 


_— is undoubtedly VESTED in the heir. And Coke's ; 
opyholder, F156: page 63. is reſs in point © that he in 
6; remainder ſhall be admitted * pay a 47 although his 
6 eſtate was reſted by the icin K the tenant for life. 


15 the cue of Barnet v. Corte, - 3 18 308. The N 
queſtion, they ſaid, was upon the forfeiture ; and that the 
other points were only * incidentul. [But * 1 pon was 
(in termy)* & Whether a fine vas due. | 


In the * juſt now Wende, ſtyled A 0 U, 
Graves, in 1 260. Or * rather Blackburn v. Graves us 
it is called in 1 Mod. 102 & 120, 8. C. It was.determined 
4 That the admiſſion of tenant for years was an admittance 
« of him i in remainder, and occaſioned a poſſeſſio fratri: ” 
and it is there reſolved, that the admiſſion of the tenant for 
years, though it is an admittance of him in the remaindet 
yet ſhall vor prejudice. the lord,| as to the fine from the . 
mainder-man. And 1 Ventr. 260, is expreſs and plain I ge 
44 That the remainder- man muſt. pey a _ when oy eſtate a 


« comes in oe.” i 


Indeed where the wroLs fine bor = already pAIp to th 115 
lord upon the igt admiſſion, there is no reaſon wh it ſhoull A 1, 
be paid over again : and the remainder- man is in fact admit 
ted in ſuch caſe. But where the fine is Nor paid for tht 
WHOLE, upon the original admiſſion 4 there the remainder Wl in f 


ky 


Hilary Term 30 Geo. 2. HATS. | | N 213 


be 260. and 1 Mad. 120. where this matter n. 1757. 
* upon A right and le foot. | E: 
; gn 276 FAA of 
er It the tenbintep nah dies during the life of che tenant for Barn v. 
4 we his heir ſhall be admitted, and muſt pay a fine. There- AXN ET. 
K fore the payment is for lives in being ; and the fine is pay- 
1 able pin e change of the tenant / and the admittance does 
not extend beyond the PERSONS of the tenants admitted. 
A They are fill only tenants at wiLL. Co. Copybolder, f 14. 
tn bao 941. du de » 4 Rep. 22. 5. 8. P. in point accord- 
5 ingly. e ate is only veſted i in the tenant perſonally. 
mo In the preſent caſe, the perſons originally admitted, pra „„ | 
nd to be ele 4 according to the tenor of the teſtator 3 7 — | 
the and it was granted to them, according to the cuſtom of the 
the manor : there is nothing ſaid of zheir executors. And 
I were admitted as truftees, and not for their own W 25 > 
» and their admiſſion was yo. perſonal, © | 
the The 8 of an foe is V different, 
ery . cee 
= Coybolder, f 41. 4 Rep. 22. l. | ; 
ia The heir has ſider ble Qt 
3 very conſiderable intere dien xamiſſon; 
i." ver Je myſt be admitted. 
** As to tenants pour autre vie, they ſhall be W and | 


pay fines. | Co. Copyholder, 5 56. 


TTY 


All who allow of a general octupaiit, ay! be _ "I ads 
mitted ; and there is no doubt but that 4 yy occupant 


& . muft be admitted and pay a fine, 
; = | 
ned e a right 3 is transferred upon . there muſt | 
a5" be an admittance, | g 
ba A termor may die inigſtate, and have mo adminiſtrator; 
| b or may make a will, and the executor and ſhall 
a the lord have no tenant? Surely, in theſe c les, the lord 
Oo: ſhall not be without any tenant at all. 5 
bh. An aſſignee of a term ſhall pay a "On ſo 44. of a 
* term; indeed, every new tenant ſhall pay: a mortgagee; an 
en e of a bankrupt ; the heir of the ofignee; in ark 
Im Wherever there is a change of TENANT. ' 
mite 
or the WW If ie depended upon the chauge of gate only, an eſtate 
f | | , 
ind fe would era pay 6 5 8 „ . 
| „ n 
2 


E + ant Dal 


= 


"Os 


Far of 


1757. Data caſe is ſrong for a WEI 


Hilary Term 30 G 


Dyer 25 1. explains 3 Lon. 9. The huſband; it appears by 


BATS v. 9 . was not the perſonal Len of his wife ; for 


An ZT. 


3 
margin of Dyer, and by * itſelf too. 
is only a ſcrap out of Leonard. | 


ſhe had an adminiſtrator, appointed by the ordinary. In 2 


Leon. 9. there was, as he reports it, an obiter e 


udges, indeed; but contradicted. by another, In Dyer 
pears. that the huſband held ip, in 3 5 of his ii 5 

iſp ute "The between the wife's adminiſtrator, | and the huf. 

e huſband was poſſeſſed jointly with the wife, on 
is marriage; and he only continued in poſſeſſion. Execute, 
may be conſidered as uſſigneer, (the rather as copyhold eſtates 
are not aſſets:) but the hufband could not, in this caſe 
of „be conſidered as aſſignee, In 5 Nep. 18. « 


3 Lord Coke cites 2 E. 3. 48. . 14. Sinplin Si. 


ans Caſe; by w ich it a ppears “ that the baron is not of 
to his wife;” in Dedicott s Caſe there was 0 — 
an of eſtate. It is like the caſe of Jeint-lenante; where 


* baader allot pay. Co. Copyholder, 6. 


Cali Reading 6 la che fa as ith 
Lys Rake #1, 6 Dn 


Nr 


| As'to the caſe of Otlery monaſtery, reported in More 
128. and in 1 Leon. 4. and 4 rk C. in terns) 
and the caſe of 8 Eliz. there cited by Mr. Solicitor Gene- 


ral Egerton; there was no queſtion 8 tenant and 
lord: and Egerton plainly means Dedicott's. Caſe, and the 
dictum there mentioned. For Dedicot's Caſe was in C. B. 


and was in 7 Eliz. Oy oj 9. and Ii. 8 An. 


W Ws | 2 


As to Ney 29. Rennington again Cole—The . of the 
manor was for the wife to hold durante wviduitaze : and the 
wife's, eſtate durante viduitate was but a branch of the 


e huſband's plate, ( as is rightly there ſaid Hobart.) 


As to Heb, 18 1. The cafe of Howard v. Bartlet —Tv 
fame cuſtom is ſtated; and the huſband's eſtate was holden 
not to be merged; and the laſt mentioned caſe, of Reumiꝶ 
* Cole, was there taken notice of and cited by Lord Hr 


is #6 Qtek. 445. it Is a mere ſhort, looſe, ni pri 
note: neither the book itſelf, nor this note in it, are of 21 
authority. And non comſtat whoſe opinion it is, that the nut 


— ſors. If it were good law, it would render all familf 
Oy * ſettlement! 


13 


re? & 


Hilary Term 30 Geo, 2. 
ſettlements ĩneffectual: for he afſerts © that the ſurrender 
« may be aer At this years, ou that the executor ſhall 
« pay no fine.“ At this rate the granting . copyholds for 

wy ifranchiing em. 


* 4 


terms of years would be, in effect, i 


we are not now upon any. ſpecial cuſtom of a_manorz! but 
upon Coty api cuſtom manor: : therefore the ale 18 
cular cuſtoms are not applicable to the preſent. E 


21g. 


1757. 
Eau of 


Bark v. 


Amr. 


collateral qualities of dower, freebank, Ec. are not inci- 


dent to copyholds but depend upon ſpecial euſtoms. In #his 
manor, the fines are uncertain; but f and Z year's value of 


the nett year's rent has been generally taken, for one life; 
2 1 years, for two lives; and for 3 lives, half as much more, 


And regard ought to be had to the fine paid on the laſt | 


This eſtate was of the value of 1254. per ann when the 
two tenants Taylour and Lale, the firſt lives, were admitted, 
and the fine paid (viz, 280.) * anſwers to the two lives 
admitted, according to the abovementioned rule: and the 
length of the term is of no conſequence. Theſe taus perſons 
therefore were the tenants: after their death, the lord has 
no tenant : it makes no difference whether the admittance 
be for /ives, or for a term of years determinable on lives. 


Upon the uſage ſtated on this caſe, a proportionable ſum 
is to be paid for a fine, according to the number of lives. 
And this is a juſt rule, and the beſt rule: and it is better tb 
keep to this rule, than to form a nei rule, upon a ſuit in 
equity © to compel the lord to admit. . 


The point turns merely and entirely upon the change of 


tenant, If it were otherwiſe, lords of manors, nay even 
jointured ladies of manors, might make 2 grants, 
and incumber their poſterity, ad libitum. The lady of zhis 
manor is lefſee under a prebendary: and conſequently ſuch 
leſſee (though the were only ſo for one year) might admit for 
$00 years, without any freſh fine, upon their principles; and 
lo defraud the original owner of the manor in fee. | It would 
take it out of the reſtraining ſtatutes of Queen Elizabeth. 


The firſt admiſſion was in 1709z [viz. the admiſſion of 
the two lives who were admitted according to the tenor of 
the teſtator's will} SG 0 
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| Rur of 
Barn v. q 


* „ on N 


RueLy on the part of the f 


- The diſpute between us is, . Ups 
« are due tothe Herd” 7-72 06 458. bis 


They fay, © . wen wa, 


Sev 4 FA 


the nkuituace- to be . and t 
tho doing fealy at the time of admiſſion. 232 


We agree, this was fo eriginalh » but * the adi 


We age always perſonal, now The cafes dower, and 


of tenant by curteſy prove this: for neither of theſe tenants ap- 


=_ / 16 20mg or do fealty. - And the © caſe of Burn 


again Corte, 3 Lev. 308. — helen 
And Ld. c in l. , agrees „ that the bei- 


* would not e N ER e er n 


40 of the lord's fine.” 
And all the 3 are . ae the dint 


admittance, till a deſcent: but we agree that whenever 3 


oa e e e e e 


The gradual diminution of ya on admitting for 


: Teveral lives, ſeems to ſhew that only one fine is due: and 
chat that fine is payable on the Fo alete. 


The caſe of nia occupant pour r is a Fa 


for the old eſtate is. gone; though the grantor is g 2 Net 
life 


take againſt his «wn grant, pad extended Mo 
of the grantee himſelf.) 

As to the afſignee of a . can nets come in by ſur- 
render and admittance : which is a new Was; and he can 
have nr TILL - admittance. | ; 


So in caſe of a mortgage, the . comes in under 


a eh which makes a new e/tate. 


80 in eaſe of an ons of a bankrupt. And the act of 
parliament of King Fac. 1. requires the aſſignees coming in 
thus: it takes expreſs care of the lord's "intereſt. DLV. Iz 
Elia. c. 7. 1 F. 1, c. 15. 21 FJ. 1. c. 19. and alſo Co. & 
ty » 5 56. pa. 63. e bottom.) 


The caſe of a deviſee, is likewiſe undoubtedly a new eſtate 
6 | 7 P And 


wre Term 36 Geo "I 


ate le Wd ations renouncing, or of no u 
Aden bel tiken ous, RAT the lord wi © Us e 


In caſe of a woman's bench 8 
"nant. r 1 | 


A As to the caſe in Dyer 251. the huſband a nw tn, 
+ true: but ary, ow ole” Learn 


EE in the caſe of an eee, th mere r. 
| milins 


Probab the caſe mentioned V Mr. Calthro is 9 <a 
cafe with that in Dyey. But ſtill Mr. e ſtands 
uncontradicted: and it is confirmed by Lord Holt s dic- 


fore another vught now to be mth as an yy norte for 2 
third. 


tum, and by the Tenurer, and by Danvers Ta ante 210. 


| As 19-the inn of the Gne—They Tay" the opighnal fine. 
was taken only as an equivalent Grows ten and that there- 


1757: 
Eaxt of 
Barn . 


ABNBY. ©/- 


N. B. The 
e for 2 lives, 

is the ſeſqui of 
that taken for 
one; and the 
ſine for 3 2 
ſeſqui or that 
taken for two; 
by the uſage of 
this manor. 


"A But the fine uſually ben! in this manor, where a third 
life is added to two former yon wi Ws yo ww 
Ives, and HALF as much more. - 
for 
and Whereas they now demand a WHOLE fine; and hy might 
7 juſt as well demand it, if _ a few years of * term re- 
; aner unexpired. | | | | 
ate : } 
1 0 | As to the inconveniences, the lord cannot be compelled to 
life admit, either by law or in equity, WEE the tenahe's pay: 
ing a reaſonable fine to the lo 
ſur- And a temporary lord can never in anchift the tenants 
cin eſtates by colligſom: for that would be a voip grant, and 


not 9 the 7 lord. 


nn | 
This is owing to the modern faſhion of inedulthy lon 
terms, unknown to our anceſtors and to our old law: Which 
& of none but the parliament can change. | 
g in 
13 Perhaps it would be no bad if all MEWS were 


li 
infranchiſed. However, thou * ord may grant a copy- 
hold for a term of years, yet he is not compellable to do fo; 
it is voluntary 3 the lord is Nor obliged to admit for term of 
year 8 


Bes 


would be conſidered as a voluntary ET which would 


'FL 


Ty -_ #5 * * 1 , "Ry 1 = = a. -4 
. * * coma \ — -, bo Woo bone — 


* by 
. of; 
- 1 T p - 
* „„ 
n 


nds. iS pies. * a 
* * 2 3.0 2 
4õů*õk = ..,... 


py ah =; they pray itz and their prayer, is gra- 


Hilary Term go Geo. 8. 5 
they are admitted t according to the tenor * 


Here 


5 5 „ That ale. of (he reminds : 
* man is neceſlary.” 


AT Gare are 20 . = 
mination mn 


25 The Court took time 0 e an 
aſter adviſing, to _— 


And about a fortni ae th end of his tem, un e 
their centificate: whac nme. 5 BA | 


| N. B. What is faid by Hales and Wylde, in r Mod. 12 
end 2 ee ones Vo eee ths. 


| The oramon of the Court of King's Bench 00 the 
caſe ſtated, upon the following queſtions, viz. 4 


. Whether the ſurviving executor of ah Taha (the 
| truſtee of the term of 99 years,) ought to come 
ed tenant of the copyhold premiſes in — 


; 24, In caſe ha onghte whetian the lady of che mener vil 
De intitled to any ine upon ſuch admittance? 7. 


Havingheard counſel on both fides,and conſidered of thi 
Caſe, we are of opinion © 'That the ſurviving execu- 
oe... . Taylaur, (the ſurviving truſtee of the 
| « term of 99 years,) ober to come in #0 be admitted 
« tenant of the copyhold premiſes in queſtion; and 
« that the lady of the manor WILL bs entities to a fot 
« upon ſuch nnn. ut 


| . 2 Mums, 
25 T. DRNISoW. 

24th February 1757. | M. FosTER. . 

221 .I. E Nuxor. 
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R. 26 G. 2. Roll. 868. 


JE. * an action of debt for 6000. for 5 years ſalary of 
ſeveral offices, viz. great” or chief fleward to the Biſhopric, 
men and tenants of the biſhop thereof; with a ſalary of 1000. 
r annum; and of maſter or preſerver of the wild beaſts 
in all the forefts, parks, chaſes and warrens belonging to 
Biſhop, and chief governor of all birds, fiſh, beaſts of 
warren, co. (commonly called Chief Parker; ) with a ſalary 
of 201. per anmm : winch offices and ſalaries were granted 
to the plaintiff by Sir Jonathan Trelawney, Bart. late Biſho 
of Winton, by letters patent, with clauſe of diſtreſs if unpai 


The Biſhop pleads the 5 ſtatute of 1 Elia. e. 19. And 
alſo that offices aforeſaid are not ancient offices of the biſhop- 
ric, nor were uſually granted for like ; and that the ſaid fees 
are not the ancient fees ; and that the ſaid offices are wſeleſs 
and merely nominal, and no duty or ſervice to be done for or in 
reſpect of them; and that the grants are grants of heredita- 
ments parcel of the poſſeſſions of the biſhopric, &c. | 

The plaintiff replies that they are ancient offices; and the 
fees, the ancient fees; and that 
fer life: abſq; hoc that they are uſeleſs and merely nominal. 


| The Biſhop rejoins that the offices are uſeleſs and merely 
nominal, and without any duty or ſervice to be done for or 


2.4.5 


; manors, &c. and condutor of the offi 


Saturday, th 
February:7 57. 
Biſhops may 
grant ancient 
ces, with 
the ancient 
fees as t 

have been 
uſually granted 
before or ſince. 
Stat. 1 EL c. 


Ps 


§ See the laſt 
clauſe of that 
Ratute : which 
he pleads ver- 


ef batim, as infra 


220 and 221. 


have been «ally granted 


in reſpect of them; in manner and form as, &'c. and iſſue is 


joined thereon. 1 
The ſpecial verdict finds, that the offices of chief feward 
and of conductor of the men and tenants of the bihopric, 
ARE ANCIENT offices of the Biſhops; and HAVE been ANCIENT> 
LY AND USUALLY granted for life, with an annuity; and that 
the annuity of 100/. Is the ANCIENT FEE. | 


That the ſame were granted to the plaintiff by Jonathan 
late Biſhop of Winchefter, on the 4th July 10 Qu. Anne: 


which grant was approved by the Dean and Chapter, and 
confirmed by them. * 88 115 
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Dis nor of 


Wincazs- 
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he. 40. 


7 


and alſo during the FIRT ELEVEN years of the preſent Biſhop's 


Hilary Term 30 Geo. . 

That the 7 aintiff thereby became ſeiſed, and is ſtill ſeiſeg 

thereof; RECIEVED the annuity during the life of Jonathan 

late A of, Winton (the grantor,] and of his ſucceſſor 
rimnel,) and of his ſucceſſor Richard {Willi 


time (Dr. Benjamin Hoadly : } and that five years annuity, 
ending at Michaghvar 3753, remajng M. 


Then they find (verbatim) the- private ſtatute of 1 Ele, 
c. 19. [See Moore's Reports 107. and pot 221.] By the laſt 


clauſe of which act, 4e All gifts, grants, &'c. made by any 
« Archbiſhop or Biſhop, 2 


any honours, caſtles, manor, 


4 


e lands, tenements, ox OTHER Hereditaments being part of 
« the poſſeſſions of his Archbiſhoprie or Biſhopric, or 


4 united, appertaining or belonging to any the ſame Archbi- 


« ſhoprics or Biſhoprics; to any perſon or perſons, bodies 


ce ay or _ incorporate, (other than to the Queen's highneſs, 


r heirs and ſucceſſors z) whereby, any. effate or fates ſbalt 


. er may paſs from the ſaid Archbiſhops or Biſhops or any of 


« them, (other than for the term of 21 years or THREE 


, lives, from fuch time as any ſuch leaſe, grant or aſſur- 


« ance ſhall begin, and whereupon the old accuſtomed yearly 


4 rent, or more ſhall be re{erved aud payable yearly during the 
« faid term of 21 years or three lives;) ſhall be «#terly vow 


« and of hone effect, to all intents, conſtructions and pur- | 


z 


« poſes;. any law, cuſtom or uſage to the. contrary in any 


_« wiſe notwithſtanding,” “ 


That theſe offices, at the time ꝙ the making of this act, 


and now are MERELY NOMINAL, and No duty, attendance or 


ſervice to be done for or in reſpect of them or either of 
them; in manner and form as the Biſhop has alledged. 


e the two firſt- mentioned o 
« rears againſt the preſent Biſhop 


But whether, &c. 3 
As to che other office (of Mop Keeper of all the beaſts in 
e 
1 


the parks or Chief geil find that that is NOT an 
ANCIENT office; and that the Biſhop for the time being hath 


NOT anciently and uſually r it, nor the annuity for the 
at 


life of the grantee; and that ht office alſo was, at the time 
of making the act, and ſtill is an office MERELY NOMINAL; 


and that no duty, ſervice, work, labour, attendance or buf- 


neſs ever was or is, c. 


The queſtion upon this ſpecial verdict was, © Whether 
t Sir John Trelawney, the grantee, was intitled to hold 
Rice and to recover theſe ar- 

As to the laſl-mentione! 


$ 


as HG wap 5 Vvy raw 


s 
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fee 


ments, or other hereditaments, being parcel of the poſſeſ- 


| Hilary | Term 30 Geo. '2. | 5 1 
office (of Chief Parker), the facts found by the penis h 


1 . 
made an end of any queſtion'conceraing it.; and n * = 
was given up. | Sir Joum 1? 

Tu danse 
This caſe was firſt argued upon ne E. January new wo. 1 
1756, by Mr. Salisbury Brereton Fo! PR and: Me. Bisnoe of | ö 
Pratt for the defendant, | 1 . — f 


'Note—Sir Jobn rn . 1.1.5 W. 3. 
time of the firſt argument; but as the demand was for ©- 11. C 6. be. 
'- arrearages this event did not prevent the Court from — 2 
| proocting to hear Moto tors eien fa defendant's 
gon dy ter 
On Tueſday iſt February I75 5, it was again 8 int — 
gued by Mr. Norten for the lang, and re gane Fan — foul} 
nil (Yorke ) for the defend ant. 4 


Lord Mansfield ſaid he was ready to give his opinion now : 
but as Mr. Juſtice! / ilmot had heard the firſt a nt; he 
choſe to report to him what — r „and to 
know his ſentiments before j be oth and 
therefore ordered i it to tand over dll ner tl kde then next. i 

And, this tap, his daran gave the «eſolution of the. 
whole Court; after 3 on e d e to wy * 
as above, Oc. 4 i F 5 


Lord Manefield==At conn 3 a: | Biſhop, with ie 
firmation of his Dean and Chapter, might exerciſe very at 
of abfolute ownerſhip over the revenues of his ſee and en 
ucefors as much vs. tenang in ire can bind N55 A. fe 


By the fatute of 1 1 ne 70805 60 An gies; a e feoff. 
« ments, fines and other conveyance, or eſtates, -FROM the 
« firſt day of that parliament, had, made, done, or-ſuffered, 
« or to be had, made, done or ſuffered, "by any Archbiſhop 
« or Biſhop, of any honours, caſtles, . manors, lands, tene- 


« * fron of his archbiſhopric or biſhopric, or united, appertain- 
« ing or belonging to any of the ſame ; to any perſon (other 
than to the Queen, her heirs or ſueceſſors z) 2 hereby any + 
t gfate ſbould an might paſs from the Archbiſhop or Biſhop, 
e OTHER than for the term 21 years, or three lives, from 
« ſuch time as any leaſe, grant or aſſurance ſhall begin; 
« and whereupon the old-accuftomed yearly rent or more ſhall 
© be reſerved, payable yearly during ſaid term of 21 
« years or three lives, ſhall. be UTTERLY, VOID 3, any aw, 


* cuſtom, Se notwithſtanding.” ot 


Patents or grants of officer, with fees, ſalaries, 0 or profits 
annexed to tha, are not mentioned in —_ act: there are no 
5 | general 


1787. 
— 


Sir Joun 


Tala CW. 


r V. 
Bis or of 


Wy _ 4 


„ 4 
. * 28" 
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4 al manner, was not a dilapidati 


| 8 has 


Moore, pa. 


$8. reports 
this caſe 
(tho 2 he | 
calls 
| laintiff 

ſe, and 
the manſion 


Downham, ) 


as of the ſame 


Term, 10 
Elia. rot'lo 


758. But in 
Cro. Car. 48. 


it is cited as 


of H. 10 Jac, 


ro 7583; and 
2 Brownlow 
2 37+ reports 
it as of M. 

9 Jace 1611. 


7 Ley, 75. 


due Terms 96 O 


general words to the caſe 2 
SA nnn ee 
grantad. % . 
es meunt to reſtrain the rege ec hem 


e in, it muſt have been e 
„ with an en. of ſome, at leaſt of 5 


' fices. As the general reftraint is not a to | the Caſe, 
* [theverwas 20 wecaliony 8 816 
1 7 1 743 n 


amen e fee, with the e in the 
ion of the revenue of the 
power to be exerciſed by 


biſhopric. pla cd left this 


predeceſſors left it _— be exerciſed by bim. 
Such grants bring no new tharge upon the "biſhopricz which 
only remains liable to the e or falarie, W l 
Was ene before. 


= wer illi f ig 07 of 1 


The: a bas no retrofte; elem att 
brances whatſoever, brought upon to ay charge of the bi- 


ſhopric; IE hue ſeffiow (23 Fanvary I 1558.) ; 


So little were oxx1ces thought within i it, that the Biſhop 
of Eh, on the 2oth'of April 1858, made a new grant of the 
of beeping his houſe' and * (which was never granted 
e with a fee or ſalary of 3/. a year. This came in 
judgment in H. 10 Eliz. Ro. 758. as cited in Ley 98 *. It 
was holden goof" betauſe the office was thought to be a ne- 


„ and the' fee 
L —— whether it was an indirect 


« alienation, under Ew of a new grant: though it was 


extraordinary to hold this office neceſſary or the fee reaſon- 
able; or indeed to imagine that any office could be-neceſary, 
which never exiſted before. However, that Germinativn has 
been eſteemed good, und 0 A 


The next Caſe was in Tündy ge and E. 
in 10 Co. 61. b. and Ley 72 C 75.) The 


nted five marks for life, pro concilio, 
averred that his predeceflors had granted reaſonable 


fees, but did not aver this fee ever to have been granted 
The opinion of the Court was again 

{> ke never had judgment: and the + reaſon of the opinion 

was, te that this was . e nal | 


At laſt, in the 434 of Blix. the true dies feemns to have 


been taken, (in Ley 75 5) where the Archbiſhop 
granted the office of 8 ip, with the ancient fee, 


more : it was holden void, on account Y the NEW . addition 


ee 


2 


[or 3 


reuſonable.. Which is the proper 


791 * (ted 
ſhop of Chefer 
ee. to Bolton , and 


ſ the plaintiff; . 


of Canter- 


SSF SS WHT ©” Gar 


Hilary Term 30 Geo. 4. 


year of the reign of hs * 
. — . 22 


The 1 Fac. T. c. 3. extends to the Miag that 
. of Kix. laid upon grants tnade by a 
Biſhop to a Huljelb. But though queſtions had ariſen upon x 

grants of ＋ ; _ in fact, during the whole long reign 
of eee Elizabeth Biſhops had re-granted-their ancient 
as they fell in; — et; the legiſlature 3 
and . meant that bi, power la Ag amn. 
were ſatisſied with the diſtinction of 
terbury's Caſe, in the 43d of Elia. Ther no now no new = 


could be r upon the ſee.” $5 


| From the roth of Elke. cha he. Biſhop of B's. 
Caſe,) to this day, no grant of a-new office, with a new fee, 
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erer was held to be good. Such à grant is within the mean= 


ing of the 1ſt-of Ez. by eonſtruction; becauſe it is a - 


able alienation ; and under n e ben pe the won A ; 


might de euaded. 


From the 1ſt of El. to this day there i is no 1 e | 


the re. grumt of eee e the firfl of Ele. in the 
uſual manner, with the ancient fre, was Auer be Wurde. 
in the reſtraints of that reve nin 25 


it e at 


If met graiies are bor wHhic) the Ratte but 8 


did at common law, the utility or neceſſity of them ean never 
be material. A Biſhop, at common law, with the confirms 
ation of his Dean and Chapter, might bind his n vi * 
grants from which they could have no benefit, 


There js uo Cate Aber the: bechf of Elis, at FOR dne 
4 the utility or necęſity of the office: the only 
bow" fete the gre ws agree 

te uſage befor the firſt of Blix. my {5 


The Biſhop of Baliſbury's Cafe. 70 Cs. 86 2. 21 Fac. 
1614, came before the court & (x a bee ak Jo 
alledged in the pleadings of either ſide, that the office was 
4 or was not wi. ee A The plea in bar to the avowry was, 
lingly, “ that 
* one life and the grant was holden good. In the 5th re- 
ſolution * it was reſolved, * That the grant of ah avicient 

« bd 3 one with the ancient fee, by a Biſhop, ' ſhall not 

— his ſucceſſor, unieſ it be confirmed by the Dean and 
Chapter: for sven grants are not, as a before, re- 
e by planner va ne ught 
remain at the common law, and by con ought to be 
88 em by the Dean and Chapter.” If ſo, the 2 0 or 
eckig 


office never was granted byfove, 9 — 
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; NET Vs | 


133 
he i 


TIER. 4 upon ps 10 OY Prog 4 re the 


2 Ro. br. reverſionary-grant being neceſſary +. but it is found to hare 
181. * 75 8. "_ uf — 2 — in reverſion; and therefore the Court 


+.Y . 
Hin te lms office 8. P. accord. ] 


H i Term: g6 a 1 | 
nee was nitine coll mee for," by the oj | 
Foo ne CIR 


fees. Cate e, eee 


BBs. 22 1. anne 1626.) 'came before the on 


Gee, Biſhop ; ings on .cither- — as to ; the office: being ee. 


Feng be Cat 2 IS fer, ts "ON 457 
AN. . Hil. 14 C. 1. anno Domini 1638, came before the Court upon 
Car. 333. 2 ſpecial verdict. There is not a word as to the office or 


a grant in reverſion to be oo att the | 
— 3 A iger, 
Stowell,” Tr. 2 Car. (G6 in po hea care 


Vf | 


William Jones 


TEN, © 


een = ne N 

. d f ofthe law, Cice, and j ute upon hw 
tions. But it ha 2 at, „ 
judgment, in the Biſhop of Saliſoury's Caſe, they echoed the 
— Eye, without diſtinguiſhing the 

®V.roCo, - n 
41 a, b. prove, Grey eee, 4 © ue e 


* Vader the great author Nr ny x os py! ly ORR 

— is ted in the ſubſequent caſes: and. where the 

lo good, þ ;becauſe it was warranted by the uſage before the 

ot 2. they needs muſt, ex abandanti, labour to ſhev 

ti that the office; is. neceſſary,” by arguments ſo iticonclulive 

and fo contradiQory, that one is ſorry to or tepeat 

. them. © It is neceſſary to grant for one life; but not ne⸗ 

* 6 n for two, or in reverſion :? and then . it 

5 «is neceſſary. to grant in reyerſion ; that when the fiſt 

4 life drops, there may be another 8 füll the 

& office.” Whereas in real truth, few of . theſe patent 

offices (except the judicial) ate uſeful or neceſſary. in any ſenſe; 

fewer are neceſſary, or even expedient to continue the 
Biſhop's own time ; none neceſſary (by any colour of 

ment) to be granted in.neverſon,. or for more than one 
But if they cited before the, 1/4 of Eliz. they are Nor 
the ſtatute, they are governed by the common law: 
terre gran of them bid the Hebes, e 

3 gt ne N kay ys. 


0. 25 


| The new ea chav was mentioned, A og ma. 
6.  Pownalt, 2 Leu. 136. 27 C. 2. 


TTT 
* Hance. where, it. appeared. n the Court 4d that the Trataw- 


d office, was, necelly that je had been /eparalibus wer, v. 


6 Bla. there was no difference between the grant of offices, R. for diſturbs 
« of ancient and new biſhoprics: both made their grants AS ing the plaia - 


« OWNERS 3. and if they .O9VALLY. granted for three lives he- tiff in his of- 
« fore the ſtatute, they may grant fo aſter. But the verdict py” ny 


is defective, becauſe it does not find that it Was-USUALLY of Briſtol, (a 
« ſo done before the If Eliz.” And on account of the in- new bithopric 
certainty, there Was a venire de novo: Otherw! iſe, judgment founded temp. 
would Nate been given for the defendant... 80 that 8 ON a, See 
ale the office to be neceſary, was totally i immatrria 3 Keble 472. 


In the Cate of © bones v. 3 in B. R. 3 . * 1 | 


”" reported in 4 Mod. 16. The iſſue direct out of Chancery 

na- was, (Whether the office of Chancellor. of Landaſ, had 
tle Wa © been 1 0 granted to 2g, before the iſt of Alia. And 
the the jury finding e zhat it hd: the Court held the grant of 

the the office to two to be good. And no man alive will ſay, 

dto * that it was hecefary that the office of a SONY Wein 

25 ® ſhould be granted to 2. 


The office in queſtion in this ene is found. te never to h 
« been more uſeful or neceſſary than it is pry) and 
all the * of Winchg/er, from the 1ſt of liz. Aa 
thought the ts of it valid; and every ſucceedin g Biſhop 
has ſubmitted to the grant made by his predeceflor 3 1 __. 
f greateſt men — the kingdom, or the neareſt relations to + Sir John's 
the Biſhops, have eee held the office. The prgſont grant was 
biſhop thought this grant good, for eleven years; ; but has 5 * 
conceived 4 Hidt oi the miſapplication and repetition of modo, Ls 
mconcluſive and contradictory arguments er ha the office Richard Earl 
being neceſory, which are to be found in the Reports of the of Portland, 
afes J have mentioned, before the 27th of C. ad. 8 
of Buckingham, Charles Earl of Nottingham, Thomas Duke of NorBik, Phi- 


lip Earl of Pembroke and Mont mery, James E N or Henr 
Earl of Clarendon had holden,” W ; ; F 


Whereas we are all unanimouſly.of . That an Me e 

d fee which ExjSTED BEFORE THE FIRST OF EL12. is 
within the ſtatute but may be granted ſince, preciſely in 

he ſame manner in which it was granted before : and that the 
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de ift of Bb, than it was before.” And this PA AMY 
think agreeable to the wordt and intent of the act, and every 
precedent ſince the ſtatute. And in ons F- A my bro⸗ 
TzxtLaw- = ab wr concurs with us. An 1 | 
NET V. 


Bis nor of S D | . 
© Wixcans Which 8 ee 4 15 . 
ria. entered as of the term in which the poſea was returnable 
v. ante zuſe Sir Jahn Treiaumey was + dead, between that time 
8 | and the preſent time of * the Judgment. 
421. 6 r 
Saturday, By oth 
* . | | Goſs verſe Nelſon. 


3 
8 
Y > 


day, is a good PRASENTT 5 though /olvendum in future,” 


like point, 


1757» 

Note of ha R. Gould, 4 uer,. ſhewed cauſe wi the ud 
on hand 4 obtained y po plaintiff againſt the rh in an 
nt, — _—_— action upon a promiſſory note ſhould not be arreſted: the 

0 of a note having been objected to, as _ ent, uncertain, and 

Cope of og not negotiable within the act of 3, 4 Ann. Mr. Gould 's an- 

the particular ſwer was that the ſum payable by this note, is debitum i in 


note within 


SOT + a entirely upon 8 die of thi 
" poſt.— note: : which was a age note given 10 an infant f, 

oberts v. pays « WHEN he (the infant) hall come oF AGE ; and srr- 
Peakez a & crpyiNG the TIME when THAT was to be, vis. 12th Punt 
(viz. payable « 1550.” The defendant's counſel had moved to arreſt the 
on the death of judgment, for that this war not (as they alledged) a good 
G. H.) note, within 3, 4 Ann. c. 9. f 1. for giving like remedy up 


on promitſory notes, as upon bills of exchange. 


. anſwer to 8 Mr. Gould x now cited 2 3 127½ 
the Caſe of Coole v. Calchan : where a note *,to - in 6 


«weeks after the ara, s father's Gs. was holden: 5 
dir 
= note. 2 5 0 

| | pre 
Mr. Callao contra pro WR N axe, in FO declaration — 
2 counts on notes of hand indeed: but the notes ſet forth in le 
the declaration are not notes for the ben of trade; not _ 

is the money made CERTAINLY Nee The note was give 
. to the plaintiff 13 YEARS before the time when he was to come 4 
. N 1 at all certain that i l to # « 8 
le cited 2 "EY 1151. The Caſe of Beardſley v. Bil. N 
wyn : where a note © to bY, within ſo many days after ti 
t defendant ſhould marry, was held not to be a negotiabl ro 
note within the ſtatute. i aid c 
EA Sk, 15 5 nll. 
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Mary Tetm 30 Geo. 21 
Tue Caſe of Cook v. Coleban, (cited by Mr. Gould ) 2 Strange 
1217. was payable ſix weeks after a death: e a der- 


F A 


ſtatute, it ought to be a 45 note, and payable ar ALL events. 


128 


money abſolutely. 1 Strange 629. Moerrit v. Let, That was 
a note promiſing c to be accountable to the plaintiff or order 
« for 100/. value received. and held good. But a . 

« tamen is added by Sir John Strange. All notes payable on 
contingencies are bad, within this act: and this is a contingency, 


F * 


« whether he may arrive at the age of 21, ok not. 

Lord Mansfield—It would have been clearly good, if it had 
been made payable on the 12th of June 1750 ; (that is to 
ſay, on a day certain ; ) without mentioning the plaintiff's be» 
ing then to come of age: and ſurely it is not 3 
for adding that circ CE; | | | 


Legacies are of a different nature : and they are determined 


this by different rules. They are directions to the executor, to 
it 6, pay: and in legacies there is a known diſtinction between the 


time being annexed to the /ubfance of the gift, or to the pay- 
ment, If complete words of gift direct the executor to pay; 


In order to have the effect of a promiſſory note within this 


Goss v. 
Nato. 


No note is negotiable, which is tit for the payment of 


the the other words only fx the TIME of ſuch payment: and then 
good the legacy veſts, and is tranſmiſſible, though the legatee 
y up- ſhould die before the day of payment : as a legacy given, 
| « o be paid at 21.“ But if the time is annexed to the yr 
fance of the gift, as a legacy . if” or © ruhen he ſhall at- 
1217 tain 213 it will not veſt before that contingency happens, 
2. But here the words of engagement MAKE the debt, and tis no 
| direction 0 another perſon. The former part of the note is a 
promiſe to pay the money : and the reſt is only fixing the 
WS. porticular TIME when it is to be paid. It is enough, if it be 
"th in ratur and at all events payable at that time, whether he 
. ales till then, or dies in the interim. Therefore it is a Go0D 
e , Vithin this remedial ſtatute, e 
| 1] | (31 
0 12 Indeed a contingent note, where it is uncertain “ whether 
a * the money ſhall ever become payable a? all, or not, is 
mother cafe ; SUCH a note is not within the ſtatute, \ 
kd * Mr, Juſt. Deniſ# concurred. 
potiabl For here is no cordition or UNCERTAINTY : but it is to be » 
aid certainly, and ar all events; only the TIuR of payment is 
Toned. x „„ e 


447 
1557. 
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| nd the caſe of Cook v. Coleban ini 1 
1757. of Cook v. Colehan was the opinion of the 
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whole Court. 128 
sr % n. He alſo cited Boraftor's Caſe, 3 Co. Rep. 19. [which prov 

te that where the words refer do what mu nevefſarile kay 

pen, tis no; contingency, but a remai Fi 7 


uity Caſes Abridged, fo. 190. pl. 16, 8. 09 * 


lr. Juſt. Fofer concurted: 8 
A legacy may be given upon any term. 


1 


But upon a promiſſory note, the time of payment is only 
for the benefit of the debtor. Here, the time of payment i; 
CERTAINLY fixed: and the particular day ſpecified for pay. 
ment of the money, being mentioned to be the day on whic 
the infant is to come of age, makes no difference from what it 
would have been, it that circumſtance had been omitted, 
And they al! agreed that this was debitum in preſent; 
though /olvendum in futuro, $17 ES 


5 Per Cur unanimouſly, RULE DISCHARGED: 
PE. And the paſtea ordered to be delivered to the PLAlxrirr. 


* 
— 


Tueſday, 8th Goodtitle, ex dimiſſ. Hayward, verf. Whitby. 


February 
1757. | 
Mr. Juſt. Foſter ab/ent.) 
© Deviſe of all Hs was a caſe from Lancaſter aſſiaes, upon an ejectment. 
3 the teſtator's | | [1 
1 RR 1 R. P. being ſeiſed, c. deviſed all his meſſuages, lands 
mea De tenements and hereditaments whatſoever and whereſoever | vi 
and the ſur: ſituate, to the Reverend Mr. Thomas Hayward and John 5 
vivor of them, Bates and the ſurvivor of them, and the heirs of fuch ſur- | 
_ _ . vivor; © In truſt, that they and the ſurvivor of them, his 
ne Tens « heirs and aſſigns, thould lay out, employ and beſtow the « 
de alſo made © rents and profits of the deviſed premiſes, for the mainte- « ; 
executors) in © nance, education, bringing up and putting forth into the 
wuſt, * they « world, of Thomas and John Hayward, ſons of the teſtator's : 
and the fur-  « ſiſter Elizabeth Hayward, DURING their M1norIT1Es : and Wii, 
his beirs and “ WHEN and as they ſbould reſpectiurly aTTAIN their oge! F nd 
ry a . and profits for the maintenance, education, bringing up, and putting — 
out his two nephew and when they ſhould attain 2r, to be to them and their bein 
equally ; this is an immediate gift to the two nepliews, and veſts in them immediately, 0 2 


with a truſt to be executed for their benefit during their minority, 


Ln 


a ITT, 3 
Hilary Term 36 Geo. 2. 


his executors. 


1 N * * *% * " 


N A 


tator's heir at law.— 


ſons. 


Thomas e the Uder of the teſtator's-ſaid two ne- 
phewy died under the age of 21, 'and without iſſue.” : 


Upon his death,' his brother John being then under 
Thomas Whi „the teſtator's heir at law, was let into 


n 8 


John, the ſurviving bidder; brings the ejeAient, being 
now come of age; and claiming the moiety of his deceaſed bro- 
ther, as well as bis own proper moiety. 


8 Whether this moi, ety of Thomas, the deceaſed 
« brother, belongs to John Ha 10 either as Heir to his 
« brother, or as thy, ao Jensen ant; or whether it belongs 
4 to Thomas Whitby, as heir at la of the ox go AS an uns 
* deviſed eftate h 


Mr. Perrot for 4 laintiff, {viz. for ob Heyward, the 
ſurviving W e of the teſtator. 


This point is ſettled by many reſolutions. 


rt, This is only a chattel-intereſt in the truſtees 7 ehough 
tren to them and their heirs : } becauſe it is to laſt ONLY 
DURING THE MINORITIES of his NEPHEWS. 


The Queſtion is, © Whether the 1 remaluder VESTRD 1 
* Thomas and John Hayward?” or © Whether it mained 
© it CONTINGENCY till their reſpective coming f age oh n 


All that the zefator had in view, in this truſt, was to pro- 
vide for the care of his nephews DURING their MINORITIES: 
and he only meant that the time of their coming of age ſhould 
determine the TIME when they ſhould be ca — of ating 
ioemjelves ; NOT to make it CONTINGENT ti they ſhould:come 
0 21, For at that rate, f they had married, and died under 

| aly 


« 21, chen to the uſe and behoof of the ſaid ſonr of his lſter 
« « H „the ſaid Thomas H. Ne TON „ 

their Ar, equally.” And the kf a! made the ſaid reer 
two truſtees, the Reverend Thomas N oy WY Gr ex di- 
It is ſtated that . nau Ha erna, is the wt Wurz. 


That Thomar and Jobs le c the chor iter 


MOIETY of f DECEASED eee — Haywards by the 
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„ Al, THEIR, CHILDREN could vor haye = 
2 . 9s adoubtedly, could never mean. | 
Goopt1- 


TER, ax de e cafe, 3 Go. a1. mas he a pla 


miſſ. Hay- 


WARD, v. % | The caſe of Taylor v. Biddal, 2 Med. 289, vin pin. 


Wurz. | 
| The caſe of 4 v. ee x Lew I 132. (where 
the eſtate's being contingent or not, depended. on its being a 


condition, precedent or ſubſequent,) was only held a 
ſubſequent, and a preſent DI del ſon. an f 


Equity Cafes Abridged, H. 1775 5. 195. 1.4) The caſe of 
Mansfield v. Dugard,\ is almoſt the ſame wi! the preſent caſe, 


Go hem theekats a e in che two n h 
onthe death ofthe ee abe, WE 
ber is brother Joh is iid to this moiety ce 


as 144 at law: to him, ar as ſurvivor. 


0-4 . goody" Themes Whit th eater 


The will is, in ſubſtance, no o more than this 


lhe tour geen, 16.4,00h Brenda nts of the 
and.the heirs, Tack 8 T all his meſſua Eh lands, tene- 


ments, c. In TRUST that they ſhall, diſpoſe ol of the rents and 
profits of the deviſed eee for the maintenance, educt 
tion, bringing up, and putting forth into the — of his 
two nephews. (his ſiſter's ſons), Thomas and John Hoyuerl 
_— their minorities: and WHEN and: 48 they ſhould re 
ſpectively attain to 21, then to the uſe and — 2 of them 


e ſaid Thomas and John, Hayward his two, ena und 
their heirs, oy 


1 The; caſes on this head appear indeed inconfitent and repup 
| nant + but the true method, of ſolving them 1 is, to attend to the 
INTENTION Lf the teflator. 


Nom here the teſtator intended his.n ephews ir they 
Mould hve. to make uſe of it; 1F not, then then only 2 proj 
during their urig. 


| And it ib. a rule « PR ag 0 at "Rae mall Nor be 45 
&«. berited, by uncerfoin. words. of a deviſe,” 


Here, NOTHING VBSTED in either, of the 1 
| their minorities. , 
11 | | 


Ss 


4 


; dur 


Hilary Term 30 Geo. 2. 
Ir the e bad intended > benefit of L 


urvivorſhip to bis 
knew bow 10. do ae 


two nephews, he 


hort of his will. 
The vwo nephew were not each of them intitled to a moiety 
for they. were only to 


of the profits during their minority : 
be —— at the DISCRETION 9 the executors. 


The Queſtion is, « Whether this be or be not, 3 
« PRECERDEN TH; or an eſtate depending upon a future event 
* that eee 


Sheppard's Touc gh Aﬀurances, 117. defines a 
condition precedent to be, where the condition. maſ be 
« fulfilled, ere the eſtate can take effect.” > 0 


rr does not veſt til 


Juſt ſo, a deviſe to A. Ir phe: comes of ages cannot t veſt 1 
he comes of age. 


J 


In of perſonal eſtate or legacies it is the ſame.” For 
if rok may is annexed to the itſelf, and not to the pay- 
ment of i it, then, if the legatee dies before the time of pay- 
_— it is a lapſed legacy : but if annexed to wa Wo 

'tis not. 


I Lov. 167. 
2 Salk, 415. pf. 2. The caſe of Smell contra Den 6 6 dun. 
in Chancery. * Ferw. 54. e 5 


As to the executors ta 


onl \ 8 the 
ene nie ee N 3 


In the caſe of Gardner v. Sheldon E r te Jitis fo 
ann Ld. Vaughan, 7 


This is a fee to the truſtees and their heirs ; though liable 
indeed to a conting Tis the word « heirs,” that makes 
it a fee. un: TREE [ 


If ſo, then it cannot be a veſted comet but muſt be / 


an EXECUTORY deviſe, a mere contin, W 10 Co. 85. 
Leonard Lovei's Cafe, * | - | 
At to Mrs" 'P, we 8 caſes— | A} 

4 | Beraftan's 


12 WHITBY, FF 


TLE, ex di- 
miſſ. Har- 


WARD, v. 


= 


V. ante 226. 
8. P. accord, 


| Hilary Term 30 Oed“ 


Borgſms Caſe, 3 Co. 23. is not at all applicable to 
ſent caſe: and it was there neceſſary, "towards ict th 


ing the intention of the teftator, that it ſhould be a veſted intereſt, 


ex a1 | And that was an expreſs deviſe of a chattel : ſo that the 5 


fied eee But here are #0 . n in 


. 


As to che aſh of T oe v. Biddal, - £5 Mod. PR "_ 
alſo was an evpreſs deviſe of a chatiel, to Elizabeth hartan; 
and the fee deſcending to her, would have MERGED _ term, 
contrary to the intention and <vords of the teſtator. | 


As to the caſe of Edwards v. b 1 19%, I 
is no more applicable to the preſent caſe tha the other two 
are. That was a condition ſubſequent. Fo $614 998 6 


But lu ure no words to:thew:the intention ae 
to have been, . that if either of his 1 Ore his 
6 ' heir at m ſhould not paper | | 

ver ray it is ſtated that the a heir at * was *"M | 
Into and held this moiet by conſent of , all Tons . TILL 
this John came of age. t « ante 229. 


14s 1949 eue of Mas v. Dugard it is diſtinguiſhable 
from the preſent caſe. ro the 2 


Mr. Perrot was going to -der Lord Mean od 
e r 2 op 


Lord Mansrizt.D— | 

The caſe is no more than this. K. P. being f ice in fee, 
makes his will to the following effect — © I give and deviſe 
all my meſſuages, lands, tenements, and hereditaments, 80 
unto the Reverend Thomas Hayward and Jobn Bates, and 
the ſurvivor of them, and to the heirs of ſuch ſurvivor, in 
TRUST to and for the benefit of my mites] \Thomas and 
** Hayward ; that is to ſay, * 2 truſt and confidence 

at the Faid Thomas Haywa d John Bates, and the ſur- 
vivor of them, his heirs and — ſhall lay out and employ 
the rents and profits of the ſaid premiſes for the maintenance, 
education, bringing up and putting out in the world of the ſaid 
Thomas and John Hayward, (the teſtator's two nephews,) 
DURING their MINORITIES: And WHEN and As they {hall at- 
tain their reſpective ages of 21, my will and defire is, that 
the ſame premiſes ſhall be and remain to them the ſaid The 
mas Hayward and Fohn Hayward, and their heirs, equally." 
And he makes the tame T. H. and & B. his executors. 


3 


le: 


| Ullary An Ges * 


i bs ſtared; that the defendant W hitly is the teſtator's heir | 
at how': but the caſe does not ſtate bow, and in what courſe 
of conſanguinity, Thomas Whitby is heir at law. *Tis pro- 
828 is not Ar eres ae 


The 1 died. T. H. and 7. B. the two cle 
tered into poſſeſſion. Then Thomas Hayward, one of tho 
two nephews and deviſees, died under age, and without iſſue. 
Then the truſtees let the now defendant, the teſtator's heir 
at law, into ſſion of his moiety. But it is not material 
what they did among N e be wre, _ 
nnn, HOG 


The queſtion i 1 Whether as weſted i immediately 7 
© in the two nephews, upon the death of the teſtator; or 


« remalned in continge eerie ace ings i Fe | 


and conſequently, hether this moiety belongs to 
s Hayward, ihe death. of . his brother Thomas, e: 
« his heir at law, or as ſurvivor; or whether it deſcends to 
« the heir at law of the teſtator, ere f Neue 


In the e of wille, adjudged 
ery be argued from; if they eſtabliſh caſes may very pro 


ion, to find out the intention of the teflator : which in- 
nt GO r e it agreeabie to the niles of law.:. 


1 ed that a fes in deviſed to the nephews: but 
it is made a . « whether it be a fee de e 
« a precedent contingency or, an ee foe. | 


He faid he would lay down a rule or eo of conftruQion, 
previouſly to giving his particular opinion Ve rl 


wt, Wherrren de del property-indevidac with a parti- 
eular intereſt given out of it, it operates * Nee —_— 
out of the abſolute property. 


2 is laid down | in Matthew Mami Cale, 8 Co. 
S 


20 Wen a ak e ropenty le n; n 
intereſt given, in ” — time, 22 UNTIL the deviſee 
* ſhall come of age, c.; and when he ſhall come of age, 
ec. then to him, &c. :” the rule is, that that ſhall nor 
operate as a.condition precedent ; but as a deſcri uy of the 
time when the remainder-man is to take in poſſe 


And to this purpoſe is Boraſton's Caſe, 3 
where this dorine 1 is fully laid down and explained. 


Co. 21. a. 2 


And 


ren, ex di- 
Whitby. . wr _ 55. i Har- 


— 


—_—_— 0's 


- Thf, ex dis ＋ 


miſſ. Har- 
WAED, v. 
— * 


a CHILDREN: y. canal the: intend. in 


Hilary Samar 


And this is ſuſncient to anſwer the intention the tf: 
tazr the deviſe dc met wont i the mann time. 


02 * 
The caſe of Manrfeld 
all, 195. pl. 4. N e prove m_ 


"I. 
4's * 


es ths 3 thin 4 4 is the 
ef, upon ae of the thing the Ek 
dæprive him of it in any event. Now ſuppoſe. that this o 


of the teſtator's bounty marries, 9 2 2 


1 


inherit him ? Certainly he ys not. And go the 


0 . heir at law, his heir at law is only to take i 


Wm "| tosan 
- But in the Abe ee the ee be u moxicn afthi 


Then Why, whe is indeed ſtatad to be (but it doth not 


heir at law. eee ee 
args wr intereſt; he has given to his nephews: he 
only makes a truſt; to be executed for THER benefit 3 and 


deviſes nothing for the benefit of the truſtees, who were 10 


his executors. 8 
GANNOW ves Autdai's wall 7 


Ss: x 1 
4 $46 W #K-* 4 


On. d val in Nees eee 
utmoſt) only an exception, by this deviſe to tha bug out of 


A e which 


hn property 5 his nephewa. 


an appoſite cnſe in M. 17 G. a. in Canc. Tombins v. Tomkins, 


1 fo plth.upoa-Gocmacincins and 3 cis wil, 
that it is a ſhame to cite caſes upon it. But yet I remember 


where the deviſe was © to bis brother in truſt for his. eldeſt 
« ſon B. till he ſhould attain 21 years z and if he ſhould die 

«' before 21, then a deviſt over.” The: Court: held the age 
of. * to-be no limitation of B:'s INTEREST, but only a limit- 


ation of the tr, during his minovityy, * took the 


wow by 8 


80 here, the property. is 6 oth, given, 155 the limitation 


3 is only of the truſt. 


| Therefore upon the whole, — | 
dee ift to the two nephews: withatryſt to be 


executed n ee their nN 


Per Cur. Let the poftea be 
: "II to on 4 2 855 


— 


? ” * 
, = 915 Maſterz 
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RI 


Ira 
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S . 


A : 


lier, 


for the time being, ſhould 


FA 


Vintners Company Verſe. won 44 | 


12 was an action of debt brought upon a by-law of this Ac A 
A company. een en nn 


| Fes 7 Wt | ; livery muſt be 
The declaration (after a proper introduction) ſet forth the founded on _ 


by-law, which was made on 24th April 1656, intitled cc An tom: the Court 


« ordinance of election of men into the livery of the corpora- cannot pre- 

« tion or myſtery of vintners of the city of London: whereby _ CO 
it was ordained and eſtabliſhed, That the maſter and wardens eee, . 
of the corporation or Ave of vintners of the city of London, debt upon a 

ave a decent livery, comely for by-law fails to 

themſelves, and meet to attend upon the lord mayor and his _ THE Bk 
brethren the aldermen of the ſaid city, from time to time, — aq 
and at all times as need ſhould require; and upon the ſaid vantage of, 
maſter and wardens, at all ſuch time or times thereafter, and upon general 
in ſuch gowns and liveries, as they ſhould be la warned demurzer. 

and ſummoned to come and be in, upon any neceſſary occa- 

fions concerning the credit and worſhip of the faid company 

andalſo, that once in every year, or oftener if occaſion halt 

ſerve, the ſaid maſter, wardens, and aſſiſtants, or the maſor 

part of them which ſhould be then preſent at a court of af 


ſiſtants for the time being, to be holden for the ſaid my- 


ſtery, ſhould: and might. ELECT and chooſe into the 'L1VBRY or 


' CLOTHING of the ſaid corporation or myſtery, soch AND: 80 


MANY of the yeomanry of the ſaid myſtery as ſhould ſeem moſt 
meet and convenient unto them; and that EVERY SUCH\PERSON 
of the ſaid yeomanry ſo «choſen into the ſaid livery as aforeſaid, 
ſhould, AT or BEFORE his admiſſion into the ſaid livery, pax to the 
ſaid maſter, wardens, and freemen and commonalty of the 


. myſtery of vintners of the city of Londen, to their uſe, the 


ſum of 31/. 135. 4d. of lawful money of England. And 
then and there, at ks ſame aſſembly, the ſaid: maſter, c. 
did make another by-law, that every perſon und 

er 


perfor of the 
| faid corporation, which at any time _—_  /bould be by the 


ſaid maſter, wardens, Ec. for the time being, at any court, 
Ec. El. c ED ox CHOSEN. into the livery of the ſaid myſtery 3 
and ſbould not, upon notice given to him or them in that be- 
half, by the clerk or beadle, accerT of the ſame; or, upon 
acceptance thereof, ſhould, before his admiſſion into the ſaid 
livery, REFUSE to rar to the ſaid maſter, We. the ſum of 
31/. 13s. 4d. that then every particular fo refuſing to accept 
Ec. or to pay as aforeſaid, /bow/d FORFEIT, Of. to the [5 
maſter, Cc. the ſum of 254,, to be recovered: by actio 


debt, bill, plaint, or information, to be brought in any 
court of record within the commonwealth of England, by 
the ſaid maſter, &c . | | f 
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VinTxXERS 
ComuranrY v. 


Then the declaration avers both the ſaid by-laws to be 


reaſonable, c. and alſo, that at the time of the maki 


them, and ever ſince, all the freemen of the ſaid myſtery 


before their admiſſion to the livery, were known by the 
name of The Leomanry; and that the defendant was à fit 
and able and proper perſon to be elected into the livery and 


clothing of the ſaid company. Then it ſets forth his election 


| upon che livery z and that he refuſed, We. 


1 


To this declaration 4 
The firſt plea was „ NI debet.” And there was alſo, by 


at an order 


leave, a ad plea, that there are 12 greater livery companies, 
in London, and other inferior companies; and th 
was made at a court holden before the lord mayor and alder. 


men, Ec. on,/&c.. at, c. at which court it was enacted, tg. 


And that no perſon ſhould take upon himſelf the livery of 


— 


| mayor and aldermen had to make this order. 


any company being one of the ſaid 12 companies, c. un- 


L 


« leſs he ſhould have an eſtate of 1000/7, G4“ And the 
lea avers, that this war one of the 12 companies; and that 


had not an eſtate of 1000/. e. And therefore he ſays 
that he was not duly elected upon the ſaid livery of this com- 


pany of vintnerg, 
The plaintiff demur to this ad plea: and the defendant 


2 Mr. Williams pro quer. made three objections to the plea, 


1ſt Objection. That it is not ſet out by auler authority the 
court, which made this order, was holden. C/;f2..186.. 196, 
2d Objection. The court is uncertain for many courts 
are holden before the mayor and aldermen; and non conffat, 


2aly, Non conflat, what authority the court of the lord 


Nr. Serjeant Martin pro def. ſaid 


\ 


It was not known, at the time of the plea, nor can now be 


known, WHAT authority the court of lord mayor and alder- 


men had to make this order: therefore he gave up the plea. 


1 INOS ln 


. Th bebe we b. 
| 2d, The defendant was nat duly ſummoned to attend at the Paiszr. 
court of aſſiſtants to take upon him the livery, | 


Firſt The by-laws are arbitrary, illegal, ' oppreſſive, and 
not warranted by cuſtom or charter. 


4 
* = 


They are, © That the pany may elect ſuch of the 
« yeomanry of their members as ſhould /aem moſt meet. and = 
« convenient to them, upon the livery of their company; and J 
« that every perſon ſo elected, who ſhould refuſe, 2 „ ſhall . 
« forfeit, Q. and EVERY perſon ſo elected ſhall accept the 
« ſame, and ſhall \ or before admiſſion, pay 31/. 135. 

1 


| « 4d. for an admiſſion fee, on forfeiture of 251. (which 

penalty of 251. is made payable abſolutely and in all events.) 

: Now the liverymen ou ht to be perſons of ſubſtance, capable 

i of being at the expence of ſerving or paying the fine. 

3 And the averment “ that he was a fit and able and pro- 

« per perſon,” goes only to the juſt execution of the by-law ; 
but will not HI, the by-law itſelf good, which is in itſelf 
void, „„ Eh 

5 3 Lev. 293. Mayor, c. of Oxford v. Wildgooſe ; Cin point, 

] The right «to have a livery” muſt be founded either on 

. charter or cuſtom. E | 

6, Paſch. 30 G. 2. Innholders Company v. Gledbill, B. R.— 
was ſo determined; and that the Court can't preſume it : 

ts and the want. of ſhewing this, was holden to be ſuch a fault in 

it, the declaration as might be taken advantage of upon general 
demurrer. | 8 | 4 

1 In Lily's Entries + | there is a precedent of ſuch a 

a pleading upon ſuch a by-law. | f 

On 27th July 1697. The mayor and aldermen made an 
5 order (ſet forth in the pleadings,) which ſhews the opinion of 
| that court upon this head of /#fficiency of the perſons elected. 
2 WY In Rayne 446. Toverner's Caſe33 C. a. (which he cited for the | 
5 ſake of the return) this very company made it part of their 


return to the mandamus, That every liveryman of this 
3 | a a « very ; 


1 
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& fantia,” 


© Combevb. 221. The cafe gf the Stationers Company v. 
Saliſbury : (which was cited as to the firſt objection of it, and 
plied to the firſt objection here:) alſo the ad exception 
ere, anſwers (as the Serjeant obſerved) to the ad objection 
here. [But that caſe was not determined. 


2d Objection to the declaration Non conflat that he was 


ſummoned to attend at the court of aſſiſtants, to take upon 


him the livery. | 


The declaration ſhews, that the maſter and one warden 
may appoint a court whenever they pleaſe: ſo that the time 
of holding this court is uncertain. And they only ſhew that he 
was ſummoned to attend at the next court, generally, without 
ſpecifying WHEN it war to be helden. ; 


Mr. Williams in reply. 


rſt, Theſe by-laws are now of above 100 years ſtanding; 
and they have been holden good, notwithſtanding all objec- 
tions. Vide Raym. 446.  Taverner's Caſe: [where the 
return of them was allowed.] And they ought to receive a 
favourable conſtruction. „ 


If they chooſe a perſon unfit, it may be taken advantage of 
in pleading, or upon evidence. 

City of London v. Vanacłer, Carthew 480. 483. A power 
ce to elect ſuch perſons as ſhould ſeem to them to be fit and 
e able”--gives them a diſcretion. 5 Co. 100. a. Rooke's Cale, 


This is a diſcretionary power, and is confined to ſuch as 


are fit and able; though it muſt be legally executed. 


It is objected alſo that the penalty of 25/. is made payable 
abſolutely. Whereas it ought to be, unleſc he has a reaſonable 
excuſe. g | 2 . 
But this is implied. | | 

And if he has a reaſonable excuſe he may plead ni debet. 
i Carthew 483. city of London v. V anacker : [in point] 1 


 Lutw. 402. By-law of the city of Canterbury: where nt 


debet was pleaded. (V. fo. 405. 


In 


\ 


_ Hilary Term . 4. 
In anſwer to the ad objeftion— N N n 


to the fem of the on. 


E is averred chat notice Was DULY given ah of his eleo- 
« tion“ and ©« that W er Fee e 
« the next court of aſſiſtants. 


Churanry' 


Beſides, HE, 3 ende lg 
TAKE notice of the time of holding their courts; 1 


As to 3 Lev. 293. The by-law there does not even wa 


it to the inhabitants of the city: but this is confined to the 


| members of the company. Ly this is no en to the 
| material objection. ] 0 Oo 
. As to Comberb. 221. It was not determined. [No more 
it was. | 
Lonp Manifeld— Ree 
. The plea is adinitted to be bad. | 
A The objections are to the by-law: whdelhos-hen'of 100 
-4 years ſtanding; and ſeveral times judicially before the Court; 
1 and yet this objection has never been Kut upon. 
of However, one anſwer ſtrikes me; which is “ That Nit. 
© DEBET. may be pleaded, if the party was really unfit.” Co 
thew 483. Yanacker's Caſe, and 1 Lutw. 492. 405. Major, 
1 e. de Cambridge v. Herring are proofs of this.— By the 
ar. former it appears that it may be given in evidence, upon mil 
* debet pleaded: and in the latter it was actually pleaded; and 
| fue taken upon it. And this equally holds, as to any rea- 
* ſonable excuſe. And we will not intend him * have been an 
1 improper perſon. 
Being a livery-man of the company he ok to know when 
4 the next court is: and therefore this objection has * much 
m weight, 1 x] 
Mr, Juſt. Deniſon. Om 1 
The by-law gives power cc to elect ſuch and þ ny out of 
bet. © the yeomanry, upon the livery, as ſhall ſeem to them moſt 


meet and convenient.” The main deſign ſeems to relate to 
it] 1 the number. As to the COON ought to have a rea- 
e non ſenable conſtruction: we ought not to conſtrue them ſo ſtrictly 
as to take them to "AY if _ particular reaſon of making 
In Now 


As to co hoe of holding the = the objection 18 only VinTwxers / 
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— the perſon eloded nary 


8 . . a NN ; 
Vinnum . 
Cenrenr But we can never - ined that they would choole perſon 
Ta Pas8EYN. 7 1 meer and | : 


thi be done « nil aue will 1 
5 — 5 Yo ing tat uti 


And you camo, upon thi recon, take i . 


CL og. inn Aldermen e | 


ex : 
| And the notice Hall be intended to beben, 


This is an ancient by-law, and nothing unreaſonable ap- 
pears gg the face of it. | 


Per Cur, 7 ve. Lend Mansfield — Vr. Jultic 
Dieniſon, the other two judges being _ 
. JopGmenT for the PLAINTIFF, 


Wilſon, Clerk, wat Greaves. | oo 


' Prohibition to R. Serjeant Hewitt ſhewed na againſt Aa prohibition 
— —_ which Mr Serjeant Poole had moved for (on'the 6th of 
+ can 8, war be directed to the Arch-Deacon of Nottingham, 


eedi 
72 6 Ede. to ſtay his proceeding in a ſuit againſt Mr. Viſſon (parſon of 


e. 4+ ſect. News, 7 r brawling in the church, and alfo for /initing in 
on o lying vow the church: but he prayed the prohibition, only as to the lat- 
hands x ter charge, the ſmiting in the church. V. 8, 6 E. 6. c. 47 
, . 
denied 2: which act contains 3 diſtin clauſes, levelled a inſt 3 
diſtinct offences committed in churches and chureh-yards; 
viz. the 1ſt againſt quarrelling, chiding, or brawling, by 
words only; the ad againſt ſmiting, or laying violent hands; 
the 3d againſt ſtriking with a weapon, or — one vin 
intent to ſtrike. J | 


His objeftion was, that as to . offence be in the 

15 church, there ought to have been a previous 3 - 
LAWz though the ſtatute ſays * that he ſhall 1 2 fork 

e deemed excommunicate.” In proof of which he oh 

— Eliz. 224. pl. 6. Dethic#s Caſe, where he wits indif, 

n this ſtatute of 5, 6 E. 6. for ſtriking in St. Pau's 

chu — though he 95.06; indeed for want of 9 


> Mrs 146. The eat of thi „. Bot, is is full in point, 


That the ſtriker in a church- yard does not ſtand h. fo#? 
„ excomr 


. Hilary Term JG . | 
8 UNTH, hebe Mersef convicted. at ſow, 
„e neee e dr AN q- wer J . 8 
. oy Mod notion on , args } Winks: _— 2 
41 here having been No previous conviction at law, be Clerk, v. - 
projet 1 prohibition; peut #5 ſelitinige and Cbtained“ Genf 
KEY 22 2306. but 212; r * Rur to e ce: 
eee Ai d 21) 25 1 grein Id bick imo & /3cls 
Againſt which rule, Mr. Serjeant Hewitt NCI ah 
kann 1757⁷ ſhewed cauſe as follows: 
2 SH Mer £0} 3 dg. winds Gn, 
on Sede a4. There e 5 Qttons, WS Dire PI 
A bffence in the libel, is not an 
offence conſtituted ſo by this act; but Was 4 mutter within 
the ang 8 of the piritual Court, before that act, and 
ii. They have, without difpute, juriſdiction 
as to the bran 5 to the fecond branch, for 
— not be a previous c viction at com 
mn law: it is enough, if the excommunieation be in the 
ritual Court. To prove which he Cited Fletley 86. The 
e of Ninerd w Euren: Cy. Fate 362. The caſe of Large 
v. Alton. gl U. Rut 680. The caſe of Baker v. Brent 


„Rane f Haut. Id. f 139 6 63; 5 27 


* 3rt7 4” 


214. Roy. 850. The abe Nen Ciltine. The 
Court denied a Jeokiditicaz becauſe this offence was origi- 
nally and before this ſtatute, conuſable in the Eccleſiaſtical 
Court, ratione luci; and that the ſtatute, ns oy: it Frye * 
praley, does not alter die Juriſdiction. 


Therefore, be — — chat notwithſtanding u- obj other. 
ton, the Spiritual Court hive juriſdicti ee, N 


Ie was thiew to che next day; wilt! added 
and ag determined. Mr, Mo ae and! r. Juſtice 
| Wilmt were both abſent. 

645% 4 


Mr, Serjeant Poole—I cited 1 F ante, 18 Dyer v. 25 Tueſday, 8th 
* caſe in point, that there mf bb a previou conwiction February | 
-a trial af Jaw ;“ and tr that ſuch conviction muſt be "757s 
* tranſmitted to the Spiritual Court,” 1 eo © 


Cr El. 22h. Dethief's Caſet whete there was ar indift- 
nent actually found and pleaded to. at 1A 


A to my brother Hewitt's caſeg— 


_ — 
dote; and 
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Iver þ ainſt Eaton, is a 3 r- 
why the prohibition was denied. 
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* plea of this matter, before a 13 r ORC 3 
| | But I deny that they had fuck eee, jeriliions wy 


41 at common law lies for the ſame. mattery a prohibition 


| Cre. Bl. 680. i inde. in the abernutie, ge: fe 
und not before.” But 


© tence, er and. conviction, 
cur a Dur e 


Indeed a reaſon is | 
6 That the ſpiritual court « 


act gives them none. This is a force wi ef. armir;- an aſſault 


and . — 


proceeding upon it. 14.3 


Bre. Probibition pl. 1 14. * Bro 
tc that where a man ſues 8 


46 lies, and no conſultation ſhall be Ar aun 
both the ſame caſe; vis. 22 K. 4. 20.) 


Mr. Taplor White ſpoke on the fame fide for Mrs V 


| He even nttemy to ſhew that a prohibition. would b 
reaſonable as to the brawling: for that the fact ſtated could 
not come within the — brawlingz aud it was only 
ſpeaking to a third, perſon, to turn Greaves out of the church, 


As to the ſtriking the ſpiritual court had no juriſdictio 
before the ſtatutez and the ſtatute gives them == have 
only power to ome the ſentence of excommunication; 


but not the yower of judging. 
As to the caſe of Wenmouth v v. Colline, it is but a looſe 


I tc 1 wor 
- confeſſion. 


* 


And there have been many n 5 madd, on thi 


* ns en method of conviction was the ancient me- 
Oda, 


The ſtatute of 3 6 Ed. 4 FO \ has three degrees of 
5 3 


yu and three different puuiſhments, 


a * 


. 


| Hilal Term 30 Geo a! 1 


hr act 2 l che dee 1767. 

the are now y nice 

ERECT ESD IST 2 

. . - \ / * 
The puniſhment i is given, by this act, to the eccleſiaſtical. Gunavas.: 

CI RR MT On Cray REP ey | 


or th ordinary. 


| The caſe ſtated wick 1 the ft offence, is full 
ciently a brawling, within 


The ſecond offence is SMITING in the church, or church 
11. 


Now this „ wad bs 
may be indicted for it: but, beſides this, he may, by this act, 
be % facto excommunicated. By whom ? By the o 
. uſe a couviftion at law, Oy 


And the caſe in Raym. [2 £4. Roy: Seco. Wand v: 
Colling,] is Ne p chat the eccleſiaſtical court may n 
ceed upon the two firſt clauſes, and are not to be prolubited. 


But then there is a third offence and a third nates 
mentioned in the act of 5, 6. H. 6. c. 4:3 which has made all 
the confuſion. 'This offence is maliciouſly ſtriking with any 
3 church or church- of, ar! drawing wing any 

there, Vith intent to ſtrike, For this 3d offence, the 
wy iQs a double puniſhment z one, temporal; the other, 
ſpiritual: the temporal puniſhment is loſs of an ear, or mark 
1 the try fuck pero i to be and rpg 18, * And be- 
« fades uc on 0 ſtand i A 
« Send as is aforeſaid. 


Here, indeed, there muſt be a ious conviction; 2 
a tranſmiſſion of the ſentence z an a declaration. 


But on the ſecond clauſe, no previous conviQtion is neceſ= 
h K is one, it may be uſed as N of 


* is = ne fol a fed clauſes; wor upon 


And the an of a tes des bene hab, _ 
it is no objection, to ſay, * that a man will, at this rateg | 


n , 
wo 2 \many eke for we procec e 
R 2 1 'Tid 
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Hilary: Term go'Geve'th] 1 


- "Tis cer that upon the TWO «Es e aaa. 
jr e ou iſdietions 2 


„12 Kn v 4/77 


Fe N on, * «bs 4 g 
Clerk, v. 1 ; caſes upon words 40 not «apy to * preſent e el. 
Guvaves, orte B 

Ir. Ju. Deniſon teddy ue ny W? 1 e. 


Their proceedings are pro ſalute anime, indeed if th 
for damages, this Court will 'prohibit them. ts 
that was laid down by the Court) in the. \eafe of Large v 


Allten, in Cro. Fac. 462. where the coſts being given only 


Itir, the Court would not prohibit them: but 
they declared that they would have done MO if it had 


nr | 


ef And it uin te a} that the ale th: 1 IR 146: Dye 
v. Eaſt; N really a determination upon the third clauſe of 
dhe t; and is ha miſtake: I ſuppaſe the words © with « 
ic . aweapon,” are left out hs WP The e was then 


ung man. | TER 
But however, g. is 90 A ah is " vs 12 808. with to th 
putpote; and it muſt be 4 miſtake, either in the Nate of 
8 1225 caſe, or in he opinion; for = the ſecond cult, ſurgh, 
e can Nor vi ibit them; hecdife they are exakt) withn 
e Words of the ſtatute, * ec Tun if a. be ons ſhall 
& mite or lay any, violent hands upon V other, either in 
© any church or e ar. thaſt' De fur be tleemel 
« e "i vv re ze prog 


Fr Cur, yi. the wg two > judges n now 0 


ee . at The RULE, nee 4 
| k "Mio; F bas 

w. p A 

Roſſo, alley et al' verſe. Cokbe et al! Get & Colt 

9 ; 

——— 3 | bankrupt.) 

Bail for BY wit origi EY Aefe 

bankrupt, nit beende bade 

5 3 T . e The bail Was fixed 1 In July. The w_ 


—— 1 obtained his certi cn in A . 
action, ſhall be 
diſcharged, if Tube queſtion was, « Whether the bei, ſhould be WE 


the certificateis te this C ate?” (which was not obtained fit AFTER they 
ing feds 7 by 2 the 42 levied upon them b) y H. fa. and the 
e honey atualy in th bands of che ber.) or + Wieder 
remain liable, «© bail were become abſolutely able ; and mays 
"0 contificate came too late to help them f a. gi 2 


9 ' 
#8 1 
1 un, - * „ 1 
* we... 7 hb * - 
# by \ 
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Hilary Th 30 Geo. 2 2. 


1 a. n and Mr. Juſt. Deniſon 
lH bl oe per 22 ver tal de lee 
« obtain t the bail Are e 

6 but if _—_ are _ Yan the certificate hand, 


6 thepremain fab. 


. l. 436. Mich 1785. 3¹ 6G. 2. B. K. Cecheritlv. 


Orwfton. S. P. agreed to. by, the whole Court. 
_ SPL v. Maiduel, 26th. wegn 7 12 og 1 * 
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115 2 Wills hewed cauſe en Feng 
an order of ſeſſions, which (upon appeal to them, 
Mr. Ga dene Se ld ) diſcharged an order of two juſtices appo Ring 


and Benjamin be 
2 N Ap day 


Mr. Gayer alone appealed from this order of appointment; 
and the ſeſſions diſcharged it, as to the appointment of Mr. 


Cher only: L The words of the order are 1 # een 
« this Court, that, &9'c: and alſo, &. and that, Ec. this; urt 


« doth THEREFORE vacate and make void the ſaid warrant, 


in « as to the ſaid J. Gager. J] It. appearing unto them, that 

ied be had ſome years been, and was at the time the nomi⸗ 
nation, and ſtill at the time of making the ſeſſions order, an 
terms JUSTICE: peace for the ſaid county, reading b within 


the ſaid pariſh of Rockbear, and a . ſubſtantial houſckeepes 
— and alſo a lieutenant of marines in his 2 fre =; 


J and that there are other / 
— within the faid pariſh, for ETD * 


wes 


The Court ( TRERBEORE vacated and made ap wo: 11 
9 nn n. be ſaid James Gaye" n 


l. — had, on 13th Novem 6, 
this order of ſeſſions: 2 22 2. 7 nan 1 
_ — juſtify 8 eſſions in — 3 * of 
hereby M was a _— 
appointed | one 4 See the ſaid 8 ; \ : 


| And & a RULE was thereupon granted, « to ſhew ſe” 5 


er the a= a Jong argument, (whether the reaſons given were ſuf- 
* ficient : particularly, © whether. the Mice of juſtice of 


Y peace, and the office of overſeer, were es and 
the objection could be removed by appointing A 
K 9 5 * 


On ſhewing;cauſe, the counſel on bath fides went (at large) 


OOLLEY &: 


4 4. Const 


Court con- 
firmed order 
IF of ſeſſions, and 
quaſhed that of 
two juſtices, 
which a point- 
ed an acting 
juſtice of peace, 
and a ſubſtan- 
tial houſe- 
keeper, and- 
alſo a lieute- 
nant of ma- 
rines in his 
Majeſty's ſer- 
vice upon half. 
ay, an over- 

leer of the 

r, there 

ing other 
ſufficient 
houſeholders 
al vithin the pa- 


e. riſh, for the 


execution of 


ſuch office, 


— — 3 8 1 — —_— 
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ing the i tibility of offices, and the r of appointi 
4 ien, r field indeed: but the b 751 | "queſtion 


given their opinion © that Mr. Gayer was not a proper perſon 
« to be hy ages overſeer.” They are not obliged to give 
10 


truſted chem upon, an appeal, with the poser or authotiy 


Praper grounds. 3 Þ 


ions ſtate that there were other ſufficient ſubſtantial 


don't follow, neither is it ſaid, chat they Jooked upon both 
or either of - theſe reaſons, as an exemption from being ap- 


neceſſary to give a reaſon, ought to be ſupported z wn/e/* the 


* 
U 


Bug Hen che bad reaſon given muſt aper to have been 
their ony inducement. If there may have been other grounds, 


bacing within the,pariſh, and a lieutenant of marines, might 


Hilary Term 30 Gedl 2. 
n Jeputy-overſeery” if it oould, then '« whether a juſtice of 
« peace was liable to be ap inted overſeer, rm to his 


* « - 


| Lord Afoncfheld faid, the grnee! Weise ungutes 


ſeems to turn in a very narrow compass. 

The „ont, upon an appeal, have a right to exerciſe the 
he 97 ſeretion in judging « who are fit to be no- 
« minated overſeers, as the two juſtices had. They hare 


any reaſon for their opinion : becauſe the legiflature has in. 


- Ff they had given ns reaſon; their order had undoubtedly 
been good: we muſt have pręſumed that they acted upon 
| Tei aue, that where the whob reaſon is ſet out 2 
clearly wrong, we may and ought to, quaſh an order avanif; 
— — upon an erroneous foundation. bx 


they ſhould be preſumed ſufficient : and the order ought not 
to be ſet afide, becaufe ſome of their reaſons, unne 


There was uo neceſſity for appointing Mr. Gayer the ſel- 
« houſholders within the ſaid pariſh.” They might think 
Mr. Gayer, under all the circumſtances, — unnergſe- 
rily to be appointed: his being an acting juſtice of peace re 


be two circumſtances which weighed among others, But it 


pointed, or a diſability to ſerve the office of - overſeer ; and 
that they vacated the warrant of two juſtices as illegal upon 
that account. 2 8 


The execution of a diſcretionary power, where it is not 


aobole reaſon, is ſet out, and mani Aly wrong. Here, the 
whole reaſon upon which the ſeſſions acted, is not given. 


They ſay there were other perſons qualified. Suppoſing — 


* | 


. * 
1 . 4 : 
* # K Y 
* W 2644 4 1 8 * 
5 Fad y 4% Term n Fa To 


ee, els Re ap a, 
proper as many —_ And therefore we are not obliged to 
% 7 that the w reaſon they went upon is bad; allow- 
ing (for argument) that there aroſe =o legal objection to the 
appointment of r. Gayer: which, I think, there there is no oc- 


now arr. e oi ö 
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Melee le de 2 1 think 
it was,) where the jultices held a man ſettled in a pariſh by 
2 of an e the pri not ſaying - 4 that he had 

ſerved 40 Aae — it? 5 


we 7 nn dbng in ravor aa i 
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Saturday, T* recorder TN Ee (Sir Williams Moreton Yeame 8 to 
22th February the bar, and CERTIFIED two cuftoms of that FA OR 
2757 · rxNUSs. 2 22 ang Bo; * ono! 3 
If a cuſtom of . ; 


een Winds Nee 
London be EY 
in iſſue, ic e at. che bar) char the vera el Londen might neter ens 
triable by the writs of certiorari directed to the lord mayor and aldermen * 
mayor and al- TLasdin tu Cerctiy emo If the cuſtoms of cheirl eie - 
* 4 J #01146 £ ni Boine nam = hiv ail 4 It, Narbe (ES 1 
of the court, And! then Mr. Williams the cafe; oi That it was 
ore tends, by an a ion of trèſpaſs on the'icaſy brought by the plaintif 
— cotertn againſt the defendant, for: abſt tuBing' bit dad "lighre,: by a 
recorder. new erection or building which the defendant had raiſed _ 
| them tor/which the (defendant had (by ease); two 
juſtifications, both of them under the cuſtom of. the ci oy 
London. one of them _ — 88 wear x cul 
in the London, e Thut i e a m 
«: or Je in the _city:of! Tonnen, pert —— 
& to another MESSUAGE OR HOUSE,.or to the ancient faunte. 
« tions of one in the ſaid city, which former houſe has ancient 
« lights or windows fronting, oppoſite: tyy> or over. ſudh other 
« adjoining or contiguous MESSUAGE OR HOUSE, or ancient 
« foundation of one ; ſuch aer perſon, ' owndr N the La TR 
& meſſuage or Houſe or Wera may well and 
44 lawfully t ſucks hie my ſimige or Bachl r rebuild hen 
« the ancient foundations of ſuch his adjacent or contiguous 


c MESSUAGE OR HOUSE any new meſſuage or houſe, to ANY 
c HEIGHT But . N Slate againſt te to the ſaid 
« ancient lights and windows of ſuch firſt mentioned neigb- 
VVV 
&« or ancient foundations of a meſſuage or hotſe are ſo _ | 
„ gugus or adjoining z, and n #bſonre; ſuch ar- 
rie cient his al and windows, of c dc 0 neigh- 
| 4 bouring houſe, having Tuch ancient lights an 
C unleſs there has been ſome writing, ant, 
4 of an 0 reſtriction to the contrary.” 


on this plea iffue was joined: and a certiorars ifſuct, 
directed to the mayor and aldermen of the city of 2 


= — Xanm-30 (Genin. 0 
an, to certify 1285 whether de N or 85 not papa na 17.57. A 


« Cuſtom, hot een Kl Az 
| „ Prummrn' 
"The ſecond 1 iſſue, 8 were che fame with v. 9 
with . ence. or rather - extenſion. of the mann 4 
; ani — owner of any ERECTION 1 
« OR een oft foundation of ik ERECTION 47 
« OR BUILDING. m prolly co It - EREC+ I 
« TION or rh 6h ad thereon a new 2 
« ERECTION 1 e 6 to 7 2 rannte A 
that former. 3 . 


FENYs, by command of the lord; mayor and. al. 

„ WES recited * 

15 lat # ſuch a cuſtom as alledged in the former See the fir 
en ach tom 6 fe OE 


-» x Calthrop's | 
F019 60805 3477 OP _ 27 Ss: AN 
The aces wo del ered 'i in 1 1 2 wiits of 2 and worth 
with written. capes reſpeQuive.xeturns annexed ; thbpgh reading 3) 
he had delivered them. ore ienus at the bar: (which, be told where the 


me, was uſual.) The returns were worded as follows 3 vis. — * 
The execution of this writ 5 in a certain certificate by preſent, and 
us the may wer Lage and 5 che ſaid city af Landen, made the determi- 


1 
- 


by the rec 4 742 and place within nation a 
contained. 1 — the ſaid city. by word —— as 
of mouth, as is commanded ed. to this firſt 


715 th ii cd TRIS, plea, 
fe dar of Mars Diqkinfon Aſp. the e 
3 r >&7 #1: ro: | 


RE 5 SS To 0H EOS LT TWO 


the bob 70 24 25 5 1 Sir 
ule ward 
. ; "$1 - 
nt | EDS ED: of 
* the So city, do, in abedienge to | 7 — 
— g We 7855 TX 2 is now EX ang, from ts 
where E. memory o man is not.t9 e gontraryſthere 
cord been had and received ſuch ancient and n 
the ſaid city uſed and approved; to wit, © That . gne 
«h 4 or houſe in the ſaid city, near or conti - 
ſued, to anther ancient MESSYAGB on 
Lon * HOUSE, or to the ancient foundation of ariather ancient MES 
dan, * SVAGE OR noysz in the ſaid. city, of anethen perſon hir 


© neighbour there: and the windows. or lights of, fb mf 
« ſuage or bouſe are looking fronting or ſituate towards, upon, 
< wer, ar againſt the ſaid other ancient MESSUAGE OR 24 

13 or 


6 writi inſtrument, or record of an 


2288 


* HOUSE of ſuch other phat his og ſo — near, ad- 
« 3 — contiguous, or adjoining, « air meſſuage 

«©. or houſe, an the ee of be or were 
it ancient,” YET ſuch other” perſon his eight, 'being the 


. owner of ſuch — MESSUAGE OR HDUSE or ancient found. 
«© unf fo bei ent or adjpining, by and N. 


ing to the cuſtom 2 > ſaid city in che N hey ag 
a: — time aforeſaid uſed and approved, ' wel? 1950 
c may, might and hath uſed, at i will l eee 
« ſaid ober MESSUAGE OR HOUSE fo being near, ache or 


5 adjoining, by building 0 exalt'or eret? ot, pf new, upon 


« the ancient foundations of ſuch other fe e 
« ſo being near, adjacent or adjoining, to huiſd and ere a new 
« meſſuage or houſe to '$0TH HEIGHT AS THE SAID OwNER 
46 SHALE: 'PLEASE, agatr and « to che faid lights and 


et mi ben near or contiguous to fuch oTAER MESSUAGE OR 
* nousx, and by means thereof ro oBscuRE AND DARK EN 


&« ſuch windows or lights: unleſs there be or hath been ſome 


e ne in fax Toe aaf.“ 
The return to the Se WHEL nee n . the fame 


form, and to the very ſame effect as to the cuſtom cer- 


CE ted the return to the 
former  certivrart in totideni verbir, very nearly : but it 
went on further, with a negation of the exiſtence of any 


ee Ward uch cuſtorn as the defendant had alledged in his /econd 


*- juſtification. "The ofiditiiiet pelt whe 5 Tellowy- 


And that in.the faid city of Londen there is NoT now or 
ever was any fuck cuſtom, * That if any one hath a meſſuage 
4 or houſe in the ſaid city, near-or-contiguous and adjoining 
< to an BRECTION er BUILDING, or to the ancient foundations 
«of an NAT To or BUILDING in the faid city, of another 
du his neighbour there; and the windows or lights of 

ge or houſe are looking fronting or ſituate to- 
0 wg — upon, over, or againſt ſuch ERECTION.or BUILDING, 
ar or the ancient foundations of ſuch xRECTION or 25 
: of ſuck other perſon his neighbour ſo yg 5 home! 
« jacent, contiguous or adjoining : Pala f. fi 
ac or houſe and the lights and windows thereof bo ts: or 5 
« ancient, yet ſuch other perſon his neighbour, being the 


„ owner of fuch EKECTION' or BUILDING, or ancient found- 


4 ations of ſuch ERECTION of BUILDING fo being near, ad- 
« jacent or adjoining, by and according to the cuſtom of the 


« ſaid city in the ſame city for all the time aforeſaid uſed and 
« approved, well and lawfully may, might, and hath uſed, 


dat his will and pleaſure, his fai ERECTION or — 
| « {a 


J. 29e 28 - we 


aw = Aa ra JJ! 0 ↄ ⁵·- ! dd iron Ld et 


ESR F F A F 8. Aa 88 4 8 


- 


Hilary Term 30 Geo. 2. 
x ſo being adjacent or adjoining, 1E 
« ereft; or, of new, upon the ancient foundations of the 
4 12 ERECTION or BUILDING ſo bong. near, adjacent or ad- PLomNEn | 


« 22 the owner ſhall 5 againſt and A, og 1 r 
s the ſaid lights and windows af yaw” 
v by een here e obſcure and darken : windows ga 
| m__ 12 = 
Tube Coon v ordered de ara, to be fled, andthe 3 
n RECORDED. | 96k = 
| Nue—Nathing of this kind bas aQtual hoppened for 2 | 
many years paſt —— 


this Court; (though it has in the Court of Chance 
And 2 conſultation was had in the ci concernin =T 
ſort of gown which it was proper for the recorder £ put 
on, to make this ore tenùs return: in which conſultation 
it was determined that it ought to be the purple cloth 
robe, faced with black velvet: and not his ſcarlet 


gown, bis black ſilk one, nor the common bar-gown. 


E WP 0 . 
r and how to = 
ought to be tried thus, 3 
7. P. 246. note—Without ſuch a ſu 74 the | 
| Halle iel by the country, as other iſſues in fact are, 


Rex verſ Strong, 


In. Berjeant Poole ſhewed cauſe . Nine 
dictment on 5 Eliz. c. 4. ſect. 31, 12 — a trade, 9 
not having ſerved an a 2 e bs 0919; hon the 1 
* for the crrr of Carliſie. a borough 
1 : 

Mr. se en Wen 1746) de e So 
it, upon an objeCtion, © that the city ſciſions had wo 7 Jurij. FS 
4 dition.” And he had cited, Lu of it, the chi of 
Regina v. Taylor, 2 Ld Raym —_— where ſuch an indict- 
ment was quaſhed, becauſe. the BOROUGH ſeſſions had no 

« furiſdictin to take fuch indictments.“ He infiſted that 
PNLY the quarter ſeſſions of the counTY have juriſdiction. 
The indictment in that caſe of Tay/or, was found at the ſeſ- 
_ for the corporation of Wale; ; and moved hither by cer- 

ari, 


Hnary Term ge Geo; 2! 
175 „ Tot Afan feld at the time of the original nition; obed 
"So! into the act of Alia. e. g. and ſaid chat thus uc. T 36} ex- 
RN] ¾‚Z preſsly gives the power to mayors or other head officers of 
STRONG» ae of towns an pen, ene e, d 07 dini“ 
SHMALTYTE 3 n 75 5 . MN. . 10 A 22 ber Man 
E Aud e upon ſhowing cauſe 
$6 2 of GALS nl 5 Ds 9 1 40 170 ioc nnn Y , 5 


The Couxr was unanimouſly of chat opinion 
The cafe of the Doreen againſt: Ta thr was in Efe Ter 


* 


1 


beet i bn * 48 en: Jia 82 bt — +K 


erm 
1702, 1 Ame; and is contradifed by"that of Nepina v. 
Franklyn, in 2 Ld. Raym. 1038. which was determined in 
© Mich. Aum 170 . though it id in 1 at. ee, 
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took its i in bir, Derm; it may be proper hene tej ſtãt 
thing — ſubjecx ; which, as thertieve of 0919 


. cation is u practice fully ſettled. 1 1 5 IA. Mt 2 
2 Wy , 4 
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«x3. «5 Thegranting of Rules for VI EWS in ? a 


92. — cauſes ſtands yo nov f ieatlce , 


extend to cri in foot. 4 4 583 * . 
r cnet 


rule for a 


ſent. 


+ Inx765, ing once ſet, there was no doubt it would be followed. 
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AS the FR, 7 jews by 8 Court concerning views 


A the follow- 


22. Gir INCONVENIENCE 4 ates Form | . o 
EINE views and their being perverted in ae of | DELAT, 
|. pong to the intolerable hindrance. of juſtice, Some late inſtances 
1 ſhewed the miſchief in a glarin light and the Example b& 


Her 


| Hilary, Term 3⁰ Geo. RH * ' - a 
as & 5, Ann, 6: 16, ech. 8. N * 
thr e: 4&9 5 Gs: VIEWS WERE, Y 


pon motion, of cg. * 10 7 9 5 3 * 
. 14. 2 notion prevailed * That fix of t eue 
2 0 the, pannel muſt view, and appear bao di nor, 
« Re 0 nt there could be ih and th cu 


« go off,” * 1 AG TORN 213] 59 44 3 Amis 11 clay 9 . 


| 2 ng arty withed delay or vennticns he moved for 
a view. and accjdents might prevent a 'view, or fix 
of the dt 19 5 from attending the view, or their ea 
ing the trial. He who wiſtied them not to attend, might b by 
various ways. bring it abet. Where a defendant i in 2 
fion was well liked, and tlie plaintiff a ſtranger or unpopular, 
gentlemen of themſelves found excuſes; eſpecially, if the 
view was troubleſome and at a diſtance. Cauſes in ſeveral 
counties had 'at 'a great expence been ' reptatedly carried 
down, and put off; either becauſe there was no view, or 
becauſe ſix of the firſt twelve did not attend the view, or 9m 
not attend the trial. Though twelve viewers ſhould. a 

at the trial, yet according to the notion which prevailed, 

fix of the firft twelve upon the N were not en tem, 
the cauſe could not be tried. 


The tendency of this Aal, to delay, y vexatious expence, 
and the obſtruction of juſtice, was ſo manifeſt, that the 
Court thought it their duty to conſider of a remedy: and in 
Michaelmas Term 175%, and at other times, Lord Mansfield 
informed the bar to the following effect: That they had 
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« conferred together upon the aBusz of views, and —_ 
« dered of a remedy in the power of the Court.” 


Before the 4'& 5 Ann. c. 56. ſect᷑. 8. there could ande 
ul after the had been brought on to trial. the 
Court ſaw the queſtion involved in obſcurity, which might 
be cleared up by a view,” the cauſe was put off, that the 
jurors might have a. view, before it came on to be tried 
again. e rule for a view proceeded upon the previous 
opinion of the court or judge ar the trial, ( that the nature 
of the queſtion made à view: not only proper, but neceſ- 
« /ary :* for) the judges, at the aſſizes were not to give 
to the delay and expence of a view, unleſs they ſaw that the 
_ __ not be underſtood without _ However, it 
ften happened in fact, that upon the deſire of either party, 
cauſes. were put off for want of a view, upon ſpecious alle- 
gations from the nature of the queſtion, e that a view was 

1 without going into the proof, ſo as to be able 

udge whether the evidence 1 not be underſtood 
wi it. $ £< t| 2101s HU! 


This circui becher delay and erpence: to prevent 
wich "om 8 5 Ain. c. 16. ja. 8. unpowered the court 10 
t 5 


1 


"ah 
_ 
3 


1 


* Hilary Tem e 2˙ 
2 . view in a fiſt be f. 


ne 3 


RRR praftce 


ENT wo, upon the Jnr n 


. 2. e. 28. fert. 2 at where a view 
3 9 


D apy" nf ir 


« firſt Horn, (or 0 'of them as ſhall a bef 
©* drawin | (or fu 9 


eans in oppoſition to ſuch 


as are to e drawn by ballet ; and net to eſtabliſh * that fix 
v at leaſt of the ff twelve ſhall be Newa. f 


Upon a ſtridt conſtruction of theſe two alta, in profiice, 
is * SIALINeT WII rerun: 


| Nothing can be painer than the 4 &' 5 An. c. 16. (68. 8. 
The Courts are not bound to grant a view of courſe : the at 


_— ys © they may order it, where it ——— fo. thew 


mw og temas; Af 
It is infinitely better that an des be wied upon 2 


view had by any twelve, than by fix of the firſt twelve; or 
op wages wr by chan ſix; rings!» any view 


at all ; than that the trial ſhould be pELayED from year to year, 


perhaps for ever: it can never be proper or neceſſary to grant 


eee e 


| There have been inſtances of great cauſes- put off for 
years: and though even nine, ten, or eleven viewers hare 
attended, yet upon objection « that were not ſix of the 
« firft — the cauſe has been put off, and a view moved 


For, as of courſe, again, | by he parey who W Ga: 


ſelf of ſo glaring a chi 
We ate all clearly of opltion had the 8 of parliament 


meant a view ſhould not be granted, ket tes Conrt wee | 


tigſied that i it was PROPER AND NECESSARY. 


The abuſe to which they are now makes this 


Caution our indiſpenſable duty: and upon every 


motion for a view, we will hear both parties, and examine 
(upon all the circumſtances which ſhall be laid before us on 
both ſides) into the propriety and neceſſity of the motion; un- 
leſs the party who applies wn ent to and move it 
upon terms which X12 unfair uſe being made 

it, to the prejudice of the other and the obſtruction of 


jultice, wt ; 
in Lon 


8 Coe 256 ts 
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Lot ManeriaLh having made this declaration, his lord- 
bin defied the: of thie Tr LM 
7 a - Views mv / 


civil cauſes. -- 
ſor pron ph ge raps, gn 


- 


The firſt inſtance Led et Hilory Term 17 4 ina 
Re Tal in 
; which was an iſſue out of Chancery, often tried at 

— by ſpecial juries, and now ordered to be tried at 
bar b 3 (See the rule at large, 
addition of e 2221 4 

256, 257.) | | 


' Subſequent to this, was the canſs of the Kall of Darlind 
un v. George Bowes, Eſq. which was an iſſue out of Chan- 
cery, and been thrice carried down to. be tried at Dur- 
ham (where there are aſſizes only once a year) at a great ex- 
pence, and every time put off y the defendant, upon ob- 
ions on account of the view. Once nine viewers appear- 
ed: but they were not fix of the firſt twelve. Another 
time, only four vie wers appeared at the aſſizes. In 1757, 4 
view was granted by mutual conſent, upon terms: but by an 
ae of a fall from his n of aſſiae was 
from a Ap The defendant Bowes moved in 
randy Terr 1758, for a view; but refuſed. to renew his 
former conſent, or to come into any terms; inſiſting that by 
law he was entitled to. a view, of courſe. The plaintiff had 
likewiſe moved for a view; conſenting to the terms. Both 
notions were-adjourned to the laſt day of the ſame Trinity 
Term 1758; the Court, upon all the circumſtances 
rejected. the defendant's motion, unleſs he ſhould conſent 
2 a week) to the terms He would not con- 
| ſent. The cauſe came on to tried at Durhom, without a 
view, before Mr. Baron Smythe. "tapped many of the the 
jurors had viewed upon ſome of the 
verdict was given for the plaintiff, to the — of the 
judge, The dejendary; moved: the Court of Chanony 
new trial ; becauſe he had been refuſed a view ; and becauſe 
RW _—_— 


F. 
d 
$ 


24 432 


ERAS 


S 


2 22 unneceſſary, there no Apr ä the 
4 locality, diſerimination, or limits of the premiſes, but 

1 a queſtion to whom certain lands belonged.” The 
Court o Chancery thought proper to grant another trial: 
but approved the a view, wleſe he renewed his 
conſent; and made it part of the order for à new trial, 
> wat he Gould couſent to the terms.” It was again t tied 
ore 


2 S b 8 4 K 


2 


Hilary ns Geo. a. 5 


ore, before Mr. Jultice Birkif 1) end verdi&rews odd the 
— nr Topo emo 
Views in . TOE e „ „ yrs 


civil cauſes. 
| d not the Court put a cher to grantin views, from time 
: do time, as of courſe, a rich defendant, conſcious that tlie me- 
| rits were againſt him, might from pique, or humour, or 
litigiouſneſs, have kept off & caufe as lung us he lived, for 
want of > view, r pay e could not be 
een a4 7 N ee ral 
5 M0 5; REI a ytt 
The wifdom and Ge Go ab as, 
| gulate views was ſo fully manifeſted upon the occafion of 
| y cauſe, and appeared to be ſo well juſtified by the au- 
iven them by the act of parliament/ and by every 
feen of juſtice and convenience, that n has ever 
— for a view, without conſenting to the terms; 
® At the time and it is found in experience, that views aue „ no regu- 
22 bli- 22 and a competent number of viewers appear at the 
N (2765.) A view is not aſted q now, except in:caſes/where it 


8 may probably be of uſe; and as the non attendance of viewers 
can now gratify neither party, u oe wan, Jen | 
ee . ng 't * Haan 1 Fat 


1510 3 . vt; 5218 Fry; 7 


The ar Hat was 1 in the firſt inftance that — 
after the ex nt was propoſed by the Court, and was 
bove-mention. 


received with general approbation as Is a 
WL +: wy demon up in the oflowing Ws : O27 


502: Munich | 
Ps | Ka ere next after 1 15 days of St. Hiery in the 
757» k. of King Gange be 1441 nager " * 


„ 52 


« « Pine Bla v. Earl Rinlonber and others. ver 
&- 1:34 76 beim ad o: 2 
« By cenſeut of counſe] on-both flees it lb bade that 
« + there. iſſue a writ of :diffringas: furaturet, to be directed to 
« the ſheriff of the county, of Tui; in which ſhall-be con- 
c tained a clauſe commanding the faid ſheriff to have fix or 
ec more of the firſt twelve of the jurors to be impannelled and 
C returned to try the iſſue been the parties, at the place in 
46 queſtion before the time of the trial of the ſaid: . 
68. Lav: upon, Qc. and that B. R. on the part. of the plain- 
and T. W. on the part of the defendants, hall attend 
et ie Geng defy and. Cee — queſtion to the 
&« ſaid fix or more of the firſt twelve of thei faidjurors; and 
« that the expences of taking the ſaid —— 
« born by both parties : pie po airy" oe 
* cher de, at te time of taking her? bog 
| Has c And 


4 


. 
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« * And by the like conſent, it is further ordered, that in 1 757. 
« caſe No view Thall be had; or if a view, ſhall be had by | 
« any of the ſaid jurors, (whether they ſhall happen to be views in 
« any of the twelve jurors who ſhall be rirsT named in the civil Cauſes. 
« faid writ or not ;) yet the ſaid trial ſhall proceed; and 0 
« ofjeftion ſhall be made on either fide, either for want of a_ 
« yiew, of that a view was not had by any of the 7zvelve 
« jurors fiſt named, or for that it was not had by any par- 
« ticular number of the jurors named in the ſaid writ, or for 
« want of a proper return to the ſaid writ. N 


« On' the motion of Mr. Norten, of counſel for che plain- 
. tiff ; and Mr. Gould, of counſel for the defendants.” 


The cauſe was tried at the bar, on the 7th of May 175 72 
and a full jury of viewers appeared. . : 


The above-recited rule was for a view to be had by a e- 
cal jury; and was made abſolute at once, being conſented to 
by both parties: but during the remainder of the ſame (term 
of Hilary 1757,) and alſo during the three following terms 
of [ Bafter, Trinity and Michaelmas 1757,) the Court, upon 
proper affidavits, granted like rules { mutatis mutandis 4 
caſes that were to be tried by common juries; making them 
only © to ſhew cauſe,” not abſolute in the firſt inſtance, 
The next term ( Hilary 1758,) they made ſome of them 
to ſhew.cauſe;” others, abſolute in the firſt inſtance; but 
none without proper affidavits. Soon after, vis. in Trinity 
Term 1758, they made all theſe rules abſolute in the firſt in- 
ſtance; ſome upon affidavit; others as of courſe: ſince which 
time they are become motions of courſe, without affidavit. | 


The form of them is as follows— By 
If the trial is to be by a ſpecial jury, the rule runs thus — 


© It is ordered that there iſſue a writ of diftringas juratoret 
“Ec. &c.— taking thereof: [in the words of the rf? clauſe 
of the above-recited rule between Pierce and Lord Faulcons * 
berg and others. f] The additions! clauſe is expreſſed in theſe + See laſt page. 
terms— "The plaintiff [or the defendant, viz. the party who 
* prays the view] conſenting that in caſe n view ſhall be had; 
© or if a view thall be had by any of the ſaid jurors, Whether 
* they ſhall happen to be any of the twelve jurors who ſhall 
* be firf named in the ſaid writ or not; yet the ſaid trial 


1— 
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Note The former clauſe of this rule was in the uſual form of rules 
for views where the trial was to be by a ſpecial jury. | | 

But this latter clauſe ( And by the like conſent it is further ordered, 
ke. ) was now firſt added. | 

Vor. I. = cc ſhall - 


258 Hilary Term 30 Geo. 
£2 1757. « ſhall proceed; and no objection ſhall. be made, on either 


&« fide, on account theregf, or for want a pruper return to 
te the ſaid writ.” _ | A wes 


The rule for a view where the cauſe is to be tried 


w 


iews in 
| civil Cauſes. 
common jury could not continue the ſame, ſinqe the bal el 


act (3 G. 2. c. 25.) as it was before; nor could it be eva 

like to that for views by . (by — 4 of 3 

ticular directions given by the 14th ſection of the balloting 

aCt:) but it uſed to run much like it, only mutatis mutandil. 

The gh, form {ence that a) is this—® Tt is ordered 

| . that there iſſue a writ of d;//ringas juratores, to be directed 

to the ſheriff of the county of Y. in which ſhall be con- 

225 C tained a clauſe commanding the ſaid ſheriff to have fix or 

N. B. This cc ſome greater number of the * jurors to be impanelled and 

act (of 3G. © returned to try the iſſue between the, parties, f abe ſbul 

| 45 chem to © be mutually conſented to by the ſaid parties or their agents, a 

be fix' of the © the place in queſtion, ban ths time of the trial of the 

firſt twelve. © ſaid iflue, to wit, upon, c. and that R. R. on the part 

1 * &« of the plaintiff, and T. V. on the part of the defendant, 

tee ſame act of ſhall attend on the ſame day, and ſhew the matters in 

E 

+ Io | aid jurors, Who [Malt be. miulunity. conſented. ta. as ajorejaid; 

t V. 8 ce b expences of taking the ſaid view. ſhall be 

the) & equally. borne by both parties: and no evidence ſhall be 
« given, on either fide, at the time of taking thereof. 


The additional. clauſe now added to this rule, is in, theſe 

words“ The plaintiff, or “ the defendant,” the party 

, at whoſe. inſtance the rule is. prayed] ( coNSENTING that 

& in caſe No view ſhall be had; or if a view hall. be.had 

$V. * &« by any of the jurors, whether they ſhall happen to be ſix | 


cc or any particular number of the jurors 5 who ſhall, be. fo. mu- 
e tually conſented to as aforeſaid ; yet the ſai trial ſhall pro- 
cc ceed; and no objection ſhall be made on either fide, on 
« account theregf, or for want of a proper return to the ſaid 


$6 writ.” - | 
| a 
in 
The End of Hilary Term 30 Geo. 2. 1757. * 
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1 
. | a a 
- Three Judges preſent, vis. 
1 ; 5 0 i 4 12 
1 Y Lord Mansfield; | Y 
d My. Fuft. Deniſon, ant | 
0 My. Fut. Foſter. 
its * SOL SSOTT, bei . ring Hott 
in 8 — A81 #Y 8 3 De . pd K 
bt « 4's FER | £5 
1 Cooper verſe, Marſhall, dap, eg 
; | | 85 7. 2 
0 ee n,, AN 
\HIS' caſe was the ſame point with a caſe of Cepe v. (2 Wils. 57. 
Marſbail, which had been formerly twice argued; &) 
of vis. on 28th June 1754, and 31ſt January 1755.) ne ann 
arty Both-of them ſtood now in the paper for argument; the pre- for breaking, 
that ſent caſe having been never argued at all, and the other having entering, and 
had never been argued either before Lord Mansfield or Mr. Juſtice o\Bging up 
| ; Ws 5 5 aintiff s 
ir Wilmet. | 38 | : Floſe, and fill- 
mu- ing up and ſpoiling the coney - burrows there, under a right of common, that the 
pro- coney=burrows were wrongfully, untwfully, and injurioufly, newly erected and 
on kept up there, by reaſon whereof the ſaid common was ſurcharged and ſpoiled, 
{aid ſo that defendant could not enjoy the common, as of right he ought ; and this in 
order to abate the ſaid nuſance, held no juſtification. __ : 


This caſe of Cooper v. Marſhall ſtood firſt in the paper, 
and came on firſt. It was an action of treſpaſs for 2 
ing, entering, and digging up the plaintiff's oloſe,. an 
filling up pe: Heling the coney-burrows there, &c.; and there 
was a ad count for doing the like in the plaintiff's free 
warren, 5 | | 


Several pleas were pleaded by leave of the Court, 


Plez—As to the iſt count was a juſtification under a right 
of common in 20 acres, &c. and that the coney-burrows were 
wrongfully, unlawfully, and injurioully newly erected — 

| 82 . pt 


= = Faſter Term 30 Geo. 4. 


17. ept there: by reaſon whereof the ſaid common was 
4 257 a h CN Nn ſo that the defendant could not enjoy oe 
. 1 common in the ſaid 20 acres, as of right he ought. : ff 


Mazs#aLL. therefore he juſtifies the breaking, entering, and digging up 
the plaintiff's cloſe, and filling up and ſpoiling the coney-bur. 
' tows, as it was lawful for him to do, 10 er to te the 


faid nuiſance. 3 


There was allo. a ; ſecond juſtification, mack to the fame 
effect. | 


To the 2d ite LE two * not much differ 
ent from the former. | 3 


( 


The plaintiff demurs to theſe plc 2 and Fay defendant 
joins in the demurrer. Fo AV. a 


® 


Mr. Afi pro quer. —The juſtification ariſes — 1 from 
the plaintiff's having ſurcharged the common: and the word- 
ing of the plea cannot alter the matter and ſubſtance of i. 


So that the defendant's covey x. a NUISANCE will not make it 
ſo: but it really is a mere ſurcharge of common. Therefore tho 
word © NUISANCE” is here IEG. 


He cited Co. Fac. ah The cal of Fowler v. a0 


where the preſcription, was treated as a — to mie 
a nuiſance, though not ſo expreſſed in Senn tg, 


But it is not an illegal att, for the lord to — conies upon 
his own land; though the land be liable to right of common. 
They are beaſts of warren, and profitable to the lord : and the 

commoner cannot og and kill them. 


Brains. 10. Ph 22 15 makes, a difference begreen a A nocu- 
pm Jaſtum, and a nocumentum 4 urigſum. 


Fleta, lib. J. c. 26. de nocumenl ſervitutibus iiur, alc 
the like diſtinction: “ Nocumentorum aliud, injurioſum et 
or * dampnoſum ; z et aliud, dampnofum et non injurioſum.” 


Theſe aurhoritibs ſhew that the injury ariſes WI from the 


ex eg. 


And * commoner has mo 2 remedy, a as the defendant 
here relies 8 | 


The queſtion fac] is « Whether the commoner has 
« a right to DIG ur the lord's foil, in order to preſerve his 
et { Tight of common * 


71 


de; 


cu 
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The lord cannot indeed rally defroy the 'commoner's qua- 
fed intereſt, contrary to his 'own grant. Yet the lord has 


rights compatible with the commoner's right: and theſe are legal 
n their wn nature: though they may become injurious by each. 


261 
1257 


Coo EN V. 
MaxsRALL. | 


On which head he vited Fleta, lib. 4. pas 25 2. [7 k Pa. 252, 


153. in cap. 18. de pertinentus.] 


But this juſtification puts the latter caſe upon the ſame 


foot with the former : whereas the commoner's remedy is 
really adequate only to the injury done to him. Now a ſur- 
charge of common is of the latter kind of injury: and yet he 


here claims a right to dig up the ſoil and deſtroy the conies. So | 


that the remedy claimed by the juſtification Exckkps the injury 
dene. And indeed it would go further than a judgment upon 
2 writ of admeaſurement would carry it: for which he refer- 


red to Fitzh. Nat. Breu, 295. [276.] and Weſtm. 2. c. 8. 


[13 E. 1.] There the tenant who is guilty of a ſecond ſur- 
charge ſhall only pay damages, and forfeit the overcharge to 
the King: whereas what is here claimed, is a total confiſcation 


of the lord's property, for his firſt injury done to the com- 


moner, 
Authorities in point, or nearly ſo, that the commoner 


Eliz. which is full in point: and the principal reſolution is 
confirmed by 4 Leon. 7. Ould and Coney's Caſe S. C. in which 


caſe, it was adjudged That the commoner cannot kill or de- 


& froy the conies which deſtroy his common:;” but it appears 
by Godbelt, that © he may have other remedy. And per ſuit 


4 juſtice, he may have an action of the caſe or aſſize againſt 


« the lord, for putting in the conies, if he has not ſuſhcient 
common left.” Indeed it is ſaid in 1 Leon, 7. „ that he 


„ hath not any other remedy,” But Fleta, lib, 4. c. 23. de 
admenſur. Paſture, pa. 262, 263. juſtifies Mr. Juſtice 8s 


opinion, © that he has remedy:” viz. either admenſuration, 
or aſſize of novel diſſeiſin. 


A commoner cannot even diſrain the lord's beaſts which 
furcharge a common. For which poſition he cited Godbo/t, 
ut ſupra, pa. 124. as an authority. [V. what is there ſaid 
per Godfrey, arguendo; but not any part of the re{olutian of 
the caſe.] Much leſs then can he deſtroy them. | 


Cro. Eliz. 876. P. 43 Eliz. The caſe of Bella v. Lang- 
den, the ſame point, and adjudged accordingly; © that the 
keeping of conits by the owner of the ſoil is lawful; and the 
“ killing them unlawful.” And Owen 114. S. C. (there call- 
ed the caſe of Pellin v. Langden, S. P. accordingly: which 

8 8 3 adds 


„ cannot do this, are Godbolt 122. Coney's Caſe, H. 29 


1757. adds that the owner of the ſoil may make a fiſb-pond upon 


Coors v. 


Mt 1 Yelv. 104. Haddeſdon Mil. v. Grefil, M 
i Cra. Jac. 195. P. 5 Fac. 8. C. there called Hadeſden v. 


yet it was adjudged againſt the 


Eaſter Term 30 Geo. 2. 


the common, and that the commoner could not deſtroy it. 
2 M. 5 Fac. B. R. and 


Griſel; it was adjudged “ that the commoner cannot 10 


& nor chaſe the lord's beaſts of the common; but his remedy 


« is by aſſize or action on the caſe.” 


Agreeable to this reſolution—In a caſe in Cro. Fac. 229. 
M. 7 Fac. 1. there called Sir Jerome Horſey v. Hagberton, 2 


: * very like the preſent, was over- ruled without defence. 


e caſe really was between Sir Jerome Horſey and Mead and 


Havor and his wife. The juſtification was, “ of ſevelling the 


« coney-burrows, and laying them ſmooth and even with the 


t ground: and the reaſon given for doing it, was * that 


cc uti non potuit his common prout debuit.” Adjudged without 


argument, that the commoner could nor do this,” | 


| After this the commoners tried their chance again, by 
altering their manner of pleading. This was in the caſe in 2 
Bulftr. 116. Carrill v. Pack and Baler, Tr. 11 Fac. 


Here the coney-burrows were treated by the juſtification 
as holes made upon the common by the plaintiff, into which 


the commoners ſheep fell, and that the ſheep of the com- 
moners often fell into thoſe holes, and were thereby kf: 
and ?herefore they juſtify the chaſing the conies, and digging 


and filling up the burrows. WO 
And agreeably to this caſe, the pleading in the preſent 


Caſe is, © that the plaintiff erected coney-burrows, We.” 


In that caſe all the caſes and arguments were urged: and 
defe! 


the chaſing the conies, and digging down the burrows and 
filling up the holes. | | 3 


Since which time the grand point has never come in 
queſtion. | „„ 


Mr. Afton pro def. 

In the firſt place, it does not appear that the defendant 
did KILL any of the conies: though Mr. Morton would 
ſuppoſe that to be implied in his digging and filling up 


the burrows. . | 


ndant, who had juſtified 


The 
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he lord may feed or depaſture the common, I agree: 1767. 
and the commoner cannot ill or chaſe his cattle. | | 757 
Cooynn v. 
But it does not usw, that where nece eſfity Ange the MArSHALB; 
commoner to abate ; a NUISANCE, he may not do it. | 


And ſurcharging.a common with rabbits in a ** degree, 
js a private enn. | 


1 Hawk. Pl. Cor. 1 97. c. 75. treats of common nuiſances, 
and how the 7 may be removed: and he ſays * that any one 
« prejudiced by a private winde may deſtroy it.“ — 199. 
12. 1 expreſs. 


2 85% Abr, tit. Indictmeni, ſetter O. Nuiſonce e, Pl. 7, 8. A 
reſentment of a ſurcharge of common is not good: becauſe 
| converts a private intereſt. The ſame, of an incloſure of | 
common, in nuiſance of * commoners. 


Brafton, lib, 4. c. 21. pa. 22 1. ſhews that though the _ ; 
was legal at firft, the exceſs makes it a nuiſance. 


But here the 2d plea i is, * That the lord has erected ſo 
© many cone [burrows that the commoner had not ſufficient 
« common left.” And this fact is admitted by the demurrer. 
Therefore the lord has broken through the — of right 
between the lord and the commoner, 


The lord cannot incloſe or | build upon the common, 


And there are no degrees of 3 the only queſ- 
tion is, « Whether there be or be not ſufficient common 
left?“ As in the caſe 1 in 2 Med. 7. Smith v. Feverel. 
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And the commoner may in ſuch caſe 10 the nuiſance. 
2 Inf. 88. is in point. 15 H. 7. 10. b. is alſo in point. He 
may Also, indeed, if he chooſes it, bring an action of treſ- 
paſs or aſſize. But he may abate them, without ſuit. Hales BY 
Analyſis 110. LV. pa. 125. $ 42] Robert Marys Caſe, 9 Co. = 
ow b. affords the reaſon ; viz. the preventing NY of | | 

uits, 
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As to the doctrine of the commoner's not meddling with 
the ſoil— 


The lord could a prove hefive the ſtatute of Merton. 1 Ro. 
Rp. The Caſe of Sir S. Proctor v. Sir J. Mallorie; per 
84 Cole, ; 


1757. 
— — 


Cook v. 
Makshartr. 


Y r N , 
. 3 
, * 
& 4 : \ 
4. 
3 


erection. 


on 


Eaſter Term 30 Geo. . 


Approvement (there cited.) - zesse deere 


And this appears too by the writ of quod permitiar.. Ns. 
fon, lib. 4. pa. 227. b. (the writ there) ſhews that the com. 
moner might pull down pales, &c. 2 Inft. 88. ad idem. 


This is like all other caſes of nuifince : à perſon may het; | 


a nuiſance to his property, though upon the land of another. 


9 E. 4. 35. 4. is ſo. 


As to Mr. Morton's Caſes- There is no material differ. 
ence between deſtroying a hedge, and deſtroying a cone). ur- 
row. Now 2 Med. 65. The cafe of Czar v. Maſon is in 


point, “ that the commoner may proſtrate and abate a 
Hedge: and ſurely that is meddling with the .. 


And there "oy be caſes where the commoner may chaſe 
off the lord's' beaſts : as ſuppoſe they are infected. 


As to Coney's Caſe, it was very different from the preſent: 
for there the Filling and carrying away was juſtified ; where 
we do not juſtify killing, chaſing, or taking away. | 


j | So, the caſe of Bellew v. Longdey was killing. There was 
no pretence of any ſurcharge of common. It is a juſtifica- 


tion of killing the conies as being damagesfeaſant : and it is 


only adjudged there “ that the killing them was unlawful.” 
So Yelv. 104..was chaſing and Killing. | 


And in thoſe caſes, there might be ſufficient common left, 
for aught that appears to the contrary, in any one of them. 


Sir Jerome Horſey's caſe is not like this. That is for break- 
ing a warren : and the coney-burrows there are not ſaid to 
be newly erected. And it was done to prevent the coney-bur- | 
rows increaſing /o as Zo be a nuiſance; not averring “ that 
«© they were then a nuiſance,” 125 


Whereas here it is averred to be a nuiſance, and a new 


As to the caſe of Carril v. Pack and Baker —'Tis for en- 
tering the plaintiff's free warren, and digging the land. 
And there, in the juſtification, it is alleged to be done for 
the BETTER preſervation of the common. And the free war- 
ren is admitted: and therefore he could not juſtify the 


A 
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it would be a nuifance, and might be abated. 


I Lutw..101. The caſe of Haſard v. Cantrell (which was 
mentioned on a former argument) was only © that the com- 
« moner could not enjoy his common in /o benzficial and 
« ample a manner as before.“ But it does not ſay, as here, 


« that there was not ſufficient common left,” Which is go- 


ing a great deal further than that caſe does. 


Mr. Morton in reply — - 
Mr. Alton agrees that the act of the lord is legal. There- 


fore it is not like acts which are againſt his own grant; or 


caſes which become maniſeſti diſſeiſina. 
e Nterius nocumentum” imports a preſent nuiſance — 
Lord MansFitrD ſtopped Mr. Morton in his reply. 
0e Whether it be or be not —_— * or © how far it may 
« beſo;” is not the queſtion : the queſtion turns upon the 
REMEDY ; whether it is abatable; © whether the commoner 
te can do himſelf juſtice.” RT ag | 


It may be prejudicial to the commoner, yet not injurious : 


It may be both prejudicial and injurious, yet not abatable. 


The lord, by his grant of common, gives every thing inci- 
dent to the enjoyment of it, (as ingreſs, egreſs, &c. ; )} and 


thereby authorizes the commoner to remove every obſtruction 


to his cattle's grazing the graſs which grows upon ſuch a ſpot 
of ground: becauſe every ſuch obſtruction is directly con- 
trary to the terms of the grant. A hedge, a gate, or a wall, 


to keep the commoner's cattle out, is inconſiſtent with a grant 
| which gives them a right to come in. 175 5 


« 


But the lord till remains owner of the gil; and is not do- 
barred from exerciſing any ad of ownerſhip. 


The commoner has no right to meddle with the 8011. 


The true diſtinction is taken in the caſe of Maſon v. Cæſar 


in 2 Mod. 66: where the court was of opinion * that the 


«. defendant, a commoner, might abate the hedges; FOR 


As to . pond—If it was ſo large as not to leave fuſſiclent ; 
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© thereby he did not meddle with the $01L, but only pulled 


& down the erection. 


| 


"%. 


The 


but merely in the expreſſion, vis. that in this caſe. it is treated 
as a nwfance.; which is not the expreſſion in'them. But this 


| Eaſter Term 30 Geo. 2. 
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7ST: ting in his beaſts. The grant gave him leave to-enter, and 
© Cooren'y, Put in his beaſts: therefore it virtually authorized Wy. +" 
 MansnaLt. move any obſtruction direct repug 5 r m_ 
But in the 8 the lord has done nothing contrary 
to the grant: he has not obfirufed the commoner from en. 

reving nel putting in his cattle, | 


The lord has a right to ut conies pon the common: 28 
appears from the caſe of Carrill v. 
Bulſtr. 115 116. | 8 


; * 


The conies themſelves naturall make the burrows. 80 
that they are incident to the right of putting on the conies. 


If the lord ſurcha es, the commoner is injured in his 
right of common, it is true: but what is the commoner 
remedy * Nor to abate : nat to be his own judge, in a compli. 
cated queſtion, which may admit of nicety to determine. 
There is a certain line to be drawn: the lord has a right 
fo far, but no farther. Yet the commoner cannot deſtroy or 
drive off the conies : nor, conſequently, can he deftroy the 
BURROWS z which is, in effect, deſtroying the conies. 

This is founded upon reaſon, and upon many authorities. 


Sir Jerome Horſe 's Caſe [V. ante, 262.] 2 Bulftr. 115 
116. The caſe of Carril v. Pack and Baker [V. — 262 


And its being a free warren makes no difference. 0 


So that the queſtion is not, « Whether this be an injury:" 
but, Whether it is ABATABLE,” | | 


I think it fo clear a caſe, that I have no difficulty at all 


about it. 


Mr. Juſt. Deniſon declared the ſame thing: and he ſaid he 
ſaw no difference between this caſe, and the caſes cited: 


form' of expreſſion makes no difference. 
Upon this record, it muſt be taken, « that the plaintiff 


_ 4 was owner of the ſail, and had a free warren ; * 


ack and Baker, in 2 


=» + 222 «ay 


wr Tam, ax Dew > 5 267 
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The queſtion then is, © Whether Ws; commoner Tall be Maz8HALLy 
« intruſted to deffroy the ESTATE of the "ha in * to 
« preſerve his own /mall right of common? | 


1 Rel. Abr. 405. pl. 2. gives the reaſon he 5 Fel 


cannot * kill the conies, but 5 to bring his aſſize or 
action; viz. ( becauſe he c his own fudge.” wo pact ng 


So here, this juſtification PR make him a . in his 
own cauſe, No: let him take his proper remedy. 


This is pa reaſon z even X; it was wat ſupported by a aus 
thorities: but the caſes are alſo ſtrong, to prove it. 


The only point of this 4 turns ws theſe on 
CALLING it a nui ance. : 


But this will not MAKE it a nuiſance abatable 55 the lie. 
on! himſelf ; nor can'it alter the /aw. | 


In Sir 1 Horſeys caſe, Cro. Fac. 239. It was ad-. 
judged © that the commoner has no other intereſt than to 
« take the common, by feeding his cattle there: and may 
« not deftroy the conies nor coney-burrows.” 


A concy-burrow is not, of its own nature, a nuiſance; on 
the contrary, it is eſſential to a free warren. 


Therefore the nuiſance depends upon the number of them: 
and you can, at the utmoſt, only abate 4. much of the thing 
as is a nuſance. You cannot deſtroy the whole, (which is 
the right here claimed ;) but only ſo much of the thing as 
makes it a nuiſance. 


In 1 Strange 688. In the caſe of Rex v. Pane Lord 
Ch. Juſt. e. expreſsly declares ſo. Suppoſe a man 
builds his houſe up ſo high, as to be a nuiſance to his neigh- 
mw by n his lights, or in any other reſpect ariſ- 
g from its exceſs ; you can't deſtroy the whole houſe ; but 

y /o much of it as by its exceſs above what is allowable, 
conſtitutes the nuiſance. 


Mr. Juſt. Fofer was of the ſame opinion. 


This juſtification is clearly bad. It is founded o on a claim 
of right which cannot be maint 7 
t 
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| 1757. It is admitted © that a commoner can not, in this eaſe, 
al the conies.” Conſequently, he cannot deſtroy the 
. Coorg v. Burrows : for the effect is deſtroying the conies.. 
kn ice. ee ee e 


If the lord has exceeded the bounds of his right, the law is 
to determine the quantum of ſuch exceſs, and to the law the 
commoner muſt reſort for his remedy, if he is aggrieve d. 
| Per Cur. unanimouſly _ 

© JODGMENT for the PLAINTIFF. 


g8ee the next caſe—The ſame point. 
i ; I (TEES as es IE + He « 

cope v. Marſhall. 

. a ; | , EF > Wl & | * 2 : 4 x7 

# wr being the ſame point with the laſt preceding caſe of 
r oe Ra bc 
. Tux courT without argument at this time (but this very 
V. ante 259. caſe had been argued twice before *, though not before Lord 
Mansfield and Mr. Juſt. Wilmot } gave the like judgment as 

hy tt |  JopcnenT for the PLAINTIFF. 

Hope, ex dimiſſ. Brown et Ux. v. Taylor, 


An ordinary FS came on, upon a caſe ſtated, upon the trial of an 


man makes his ejectment. | 
own will, 

without an | 

aſhſtance, d 5 The caſe ſtated was this — 


which begins | PET _ 

a 0 Wd Robert Johnſen, ſeiſed in fee / inter alia of a copyhold of 
07 Whey deviſed to John Wedgeborough, his ſiſter's eldeſt ſon, his 
3 ſome houſe in the brook with the out-buildings; and 3o/. to be 


1 paid within twelve months after his deceaſe; to his nephew 
. Robert . gol. to be paid within twelve months after 


then (being his deceaſe; to his nephews Charles Taylor, Robert Taylor, 
ſeiſed of ſome and William Taylor, his ſiſter's three ſons, 29 acres of arable 
— £7 dom and meadow land bought of B; not to be parted, but to 
| houſes) he de- part the rent equally between them; then, to WILLIA\ 
viſes one ot the TAYLOR, his ſiſter's ſon, the houſe in queſtion, by the de- 


five houſes to | | 
W. T. making other gifts to other relations: then the teſtator ſays, if either of the per- 
ſons before named die without iſſue lawfully begotten, the ſaid legacy ſhall be equally 
divided between them that are left alive; this is an eſtate tail in W. T. 


ſcription 


inheritance, and having firſt ſurrendered to the uſe of his will, | 


*« die 
7 amo 


222 we — 


further limitation whatſoever. 
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4 9 thereto 1 and —_ "alſo 10% 1757. 


and to his $rother-in-lazy Charles Taylor 51.: and he directs Horz, ex 
the ſaid legacies to be paid ,2vithin 12; months, after his de- dimiſf."_ - 


ceaſe : and declares his will and meaning to he (t That F Brown et 
. „Ana . * A 0 3 7s N 
« either of the perſons before named die without iſſue law- Ux. v. Ta v 


. . to 


« fully begotten, then the ſaid LEGAcr ſhall: be divided +9 


3 equally between them that are teft alive. 


5 87 428 (4 thr bf Wow hit abs | 4 ys, 17 5 of * N 
Note It was ſtated that the teſtator had five houſes in all: 


: 


and that the will begun with this expreſſion, „ As to 


« cattle, I give to my kinſwoman A 


TY 


The teſtator died ſeiſed of the faid five houſes and lande. 


William Taylor entered, and was admitted, and enjoyed 
till the 13th of June 17553, when he died, leaving the de- 
fendant William Taylor, his only ſon and heir at law. _ 

The wife of Brown, the leflor of the plaintiff, is heir at 
law to the teſtator z and, as ſuch, brought this ejectment 
againſt the defendant William Taylor the ſon, who claims ag 
tenant in tail. e e e & 


W 1 


In this caſe there are made _ 1 
a 3 3 * 1 8 f 55 . ; | =—— , \ ws. x 1 2 * 
Two Poix rs, which are [in ſubſtance] 


1ſt, What eſtate William Taylor, the deviſe, took by the 
will? vis, Whether an eſtate tail, or for /ife, only 7 


2dly, If only an eſtate for life, then whether the reſiduary 
clauſe did not carry the rever/ion in fee, to the reſiduary de- 


viſee ? (in which caſe the heir at law could'have no claim.) 

Mr. Clayton for the leſſor of the plaintiff, the heir at law, 

To the iſt Queſtion, He argued that William Tiylor, the 
AE) father, took only an eftate for /;fe ; not an eſtate 
ta X 13 1 { l 7 a » » : 

EY | 4 


The deviſe is only to William Taylor himſelf without any 
| The ſubſequent Verde are ec that if either of, Oe. ſhall 
die without iſſue, then the ſaid LEGACIEs to be divided 


* amongſt the ſurvivors.” 1 
| Now 


- p . oy * * 
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dimiſſ. 


Brown et 


Ux. v. Tar. 


LOR, 


Hort, ex 
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the word ©LEGAcims" will be ſatisfied 
ies: and there were our money-legacies 
therefore this clauſe ſhall not be yr. wer fo to the e 


Friul eſtate, For an heir at law _ nor be difinherited, * 


doubiful word, or by implication. IT, 
ad Queſtion; upon tie ror ell) 


The reſiduary. clauſe does not carry the . in 
eſe premiſes in queſtion to Elizabeth Wetlgeborough. . 0 


There were orHER land! bende theſe, eng works to 
operate upon : and theſe words. here are, 00 "all [ the reſt of 


6. my houſes, lands, Ne.“ I 


| 3 Peere Wan. 56. . The WY of hte > v. Cube Was 2 
cafe, 


(and many dother caſes might be mentioned, ) where 
there were ns other lands for the words to operate upon. | 


But here he had rrvr houfes; and * 3 were gente ſo | 
that reſt” means His other houſes. * 


But (what goes to both points) 3 PA. f 


This was copybold': and He Had Ntkewiſe Real lands, 
_ from the copyhold : and therefore the copyhold not 
rticularly named, the words of the deviſe ſball only 

_ to the . which is fully proved by two reſolu- pl: 


nenn 13. & pl. 14. Y; 
Nr. Nares Pro a, | - EEG ; 
He made the ſame two tits wick Mr: Cha | tore 


Aist, The teſtator had no child, but ſeveral nephews | 
. . his ſiſter's ſon by a former huſband, 910 we 2 1 
aylors, her ſons by a Tatter huſband: and he cher houſes niſed 
ond legacies amongſt them, in different propertions, 1 


The word © Lgcacy” relates, and the teſtator intended * LE 
it to relate, to the houſes, as well as to the money-legacies Th 
He could never intend to give ſuch a trifle as the interefl 
51. to his brother-in-law, for his life only. And it may be 


obſerved, that if this Charles Taylor, the teſtator's brother-in? h bu 
law, (one of the legatees above named) ſhall happen to die of ke 
without iſſue, the other 3 legatees (his 3 font) muſt conſe- ab 80 
quently N then there would be u "wy on) 
alive to divide it amongſt; . implied 


Aud 


13 


And if the word © Lecacy” relates to the real-eſtate; it is 1757. 
a clear eſtate tail in William Taylor. (Which poſition Mr. 


ad Queſtion— The will begins, «© As to all my wordly. Bzownet - | 
« w_ Therefore he meant to paſs every thing by this: Ux. v. Tars 
his will. ; 1 LOR, | 


The caſes--of. Hees v. Beckwith I Frein; 185 l. Al. 
1735 in Canci and of Tanner v. Wiſe; in 3 Peere Mm 295. 
both of them prove this. | | | 8 0 


1 Lev 212. The caſe of Cooke v. Gerrard is exprofaly in 
point— That the word. land“ in a deviſe meant not only 
the thing itſelf, but the © intergſt of the thing.“ N 

As to Gaſes in Equity abridged 124: there was no ſurrender 
of the copyhold eſtate: but it is here ſtated i that the teſtator 


« had ſurrendered the copyhold eſtate to the uſe of his will.” 
Which renders his intention clear, 70 diſpoſe: of it. A 


However, this reaſoning only reaches the ad Queſtion: 
for the firft deviſe is expreſs. 22 


And the defendant is ſon and heir to Wilkam Taylor 


Therefore he prayed judgment of nonſuit againſt the 
plaintiff, | | | | 


Mr. Clayton in reply— 


All the money- legacies are to be paid within a year. There- 
fore the event a happen within that year: or elſe the 
wentual deviſe could not take effect. „ 


oo word «c ref” clearly excluder what, he had. befire-des 


Loxp MansFiELD— Mr. Clayton admits that if the word 
* LEGACY” is applicable to landi, M. T. has an citate tail. 


This is plainly a will of the man's own drawing. 


He profeſſes to diſpoſe of his whole eſtate. He means to 
make one of his relations his general heir: the other objects 
of his bounty are 4 nephews ; and he gives. them land; and 
allo gives ſome pecuniary legacies, to be paid within 12 
2 his death: (which indeed the law) would have 


{ 


Then 


e -  -- Euſltr Term 3b Gebe k. 
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8 
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Hops. ex And if either of theſe perſons before named ſhall die wink. 
dimiff. .. - out ifſue lawfully begotten, . then he gives the © ſaid LEcacy” 
Baow et to thoſe that ſhall be left alive, to be equally divided between 
Un. v. Tar- them. 1 n 
oa. 1 | 95 0 jy low 
The explanation of this word © 1.8GAcy” muſt be governed 
by the intention of the teſtator: and to this purpofe, ſome 
ſtreſs may be laid upon this introduction of the profeſſed diſ. 
poſition of all his worldly eſtate. A different conſtruction 
has been ſometimes put upon the very ſame words, as applied 
to money and lands; in order to ſupport the intent of the 
teſtator : as in the caſe of Forth v. Chapman, by Ld. Mac. 


It is 10%. agreeable to the intention of the teſtator in this caſe 
to conſtrue this word * legacy” to extend to lan 
It would nt be a legal limitation, if confined to money. 


— 


twelvemonth is expired. 


And it could never be intended that ſo /mall ſum as the 
J. ſhould be put out to intereſt, and keep liable to this 


„ ie legacies may happen to be ſpent, ſoon after the 


limitation, 


If the brother-in-law died without iſſue, there would be m 
one left to divide the legacies. wt bd 3 


2 Colmes people do not make ſuch diſtinction between mo- 


ag ] 
- | ney and land as perſons converſant in law matters do- on 


he teſtator meant this clauſe as a reſtraint upon his former 
bequeſt 5 and meant that the iſſue ſhould have it. 


The word 60 Legacies” does extend to lands, as well as to. 
monies. Common perſons would not think of uſing the werd, 
e deuiſe “ (which is the more uſual legal technical term.) 


Therefore, upon the 1ſt queſtion, I think it is an eſtate tail 


But his lordſhip did not chooſe {it not being at all neceflar) 
to declare any opinion upon the 2d queſtion : becauſe a third 
perſon, not now before the Court, might be affected by it. 


Mir. Juſt. Deniſon concurred—He thought the word © 15. 
« GAE“ extended to real eſtate z and conſequently that i 
was an eſtate ail. | 

ws 5 Mr. 


no- 


mer 
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NI. Juſt. Foſter alfo held that the teſtator intended the land 1959, 


to go over z and that it was an eſtate tat. 


If the word * LEGacy* was confined to pecuniary legacies, 


the deviſe over could not have taken effect; being after a 
dying without iſſue; LV. ante p. 272. Lord Mangfieid. ac- 
cordingly.] 5 3 CE 


Beſides, Charles Taylor, who was one of the perſons before 


named has no pecuniary legacy given him : fo that it muff 


And theſe are /mall legacies, (one of them only of 51.) 
and payable within a twelvemonth. Therefore the teſtator 


? 


cannot be ſuppoſed to apply this limitation to them ; but to 


the LAND which he had deviſed by his will. 3 


Per Cur. unanimouſly | 8 
JupGMENT. for. the DEFENDANT . 


| (viz. of NonsuiT of the PLAINTIFF.) | 


Denn ver/. Lord Cadogan et al. 


T day having been appointed for a trial at bar, in 
this cauſe, ONLY 9 of the jury appeared. 


Sir Richard Lloyd pro quer prayed à decem taker. 


By the courſe of the court, this trial could not have come 
on again, till Michaelmas Term; (the immediately next term 
being an Iuable term, wherein there, are no trials at bar.) 


But the Court obſerving the great expence and delay 
which would by this method of proceeding be occaſioned 
to the parties, aſked, „ Whether there were gentlemen of 
the county enow in town to make a complete jury.” 

i 


And being told « that there were;” and the gentlemen | 


of the jury who now attended, 


expreſſing a deſire * not 
* to be kept in town. | | 


Horz, ex 
dimiſl. 
Brown et 
Ux. V. Tar. 
LOR, 


11 
. 
- — »% 

» 


Saturday, 
zoth April 
1757s 


* 


granted upon 
a Saturday, 
returnable the 
Monday fol- 
lowing; and 
is the firſt in» 
ſtance, 


The Count ondived dhe return! of the dune e 60 be 


on the Monday following ; (though there had never been 
before an inſtance of it.) 4 | ; 
Vol. I. | | * 


* 


And 
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ha ſo doing n 
Pa LG dela lay 2 85 parties — 

Dixx, v. 

Lon Capo- a Mende nd. " «ful peared; 
L ** and the trial proceeded. _ . 1 jury "a 


The cauſe itſelf had no abe in in it, and! wag bon over, 


| For the leflors of the wind coined an rele 2 law of 
1 George Smith Eſq. who died in 1607: and they drew down 
| | their deſcent through two ſiſters, who had married * 
and Underwood. One of their other anceſtors, as they p 
1 tended, was Francis. Smith, third brother of the firſt "Lond 
Carrington, { Charles Smith, alias Carriages : 7 but gc could 
not by any means Ane this out. 


well'as ome 


Their claim was as heirs at hw under a family ſettlement 
of the Lord Carrington in 1687. But they could not ſhew 
the leaſt probability that Francs the third brother of the 
Lord Carrington (whoſe eſtate was prior to the Ron's 
claim) was dead without iſſue. 


1 


Whereupon the PLAINTIFF was NONSUITED. 


The courT on the lied of the contiemen of the 


jury tool Sw the fines (of 20l. a- piece) which bad been t 
ſet on x * laſt n the a | t 
Tueſday, 3d | HN inc. we. 
May . . Hawkins 8 Colclough.. p 
T aß, 30 6. 2 Ret lo x62. | 
5 (Lord Commiſſoner Wilmot abſent, in Choneery.) ; 
Awad made - Pi an action of treſpaſs for an aſſault, battery, and falſe in: pen 
_ Felt i ſonment: an awarD (made pending the action) being 
_ OO Pele to this action, and the tender of tl e ſum award; the U 
putes recitin 
- that there h _ Pula demurred. (But 
been a ſuit at the 
law between The award (which \ was made upon a ſubmiſſion of all di. The 
| the parties,  cputes; Ec.) was in theſe worde Whereas there has ben BN being 
to great ex. 4 ſuit at law between the parties, that hath run to a gre Caſe 
_ both © expence on both ſides; and it being left to me to make u decay 
des, and be- « end of it, I determined that they ſhall each of them pl tree ff 
2 et their own charges at law; and that the defendant pay de 
make an end plantiff five ſhillings, for his Wr the firſt breach i 
of, he * * « the law.“ 
termine th | | 
they Gould ex 5 of them pay their owes charges at law, and that defendant ſhould pa leave | 


ingo, for his making the firſt roach in 1 this is certain and * 


7 
Eaſter Term 3 Geo. 2. 


1 Uncertain 9555 25 "NRDHar 2 


3 * » * "x 
2dly. Nat final... II 620075 + , 115 BE * e337 
- 


Firſt—It is uncertain. The ſubmiſſion i is of, SE at- 
ters: and the award does not at all ſnew, of them it 


means to determine, e eee 1 1 
pl. 8 

— 2 fat ts ſupper Befur hail 
1 Ld. Raym. 246. in the ux 8 TV 
reſolution is expreſsly ſo. 


E 


aſſes: and the award does not wy what treſpaſſes it 
— 1 Ro. Abr. 25 1. Letter I. — ang 

the caſe of Maw v. Samuel in Popham 134. 5 _ 
the caſe of Bacon v. Dubarry, (before cited.) The 3d reſolution 
ſays © That the award was Morey for the mene without 
« releaſes.” * 


E832 > 


Now Jay 26s as nde kach is is to pay thetr own ade 
And the defendant is awarded to pay to the plaintiff 5s. for 
bis (the en wap been od rt en omar a 


3 * 


the law. 


The inj injury 8 of was aſſault byntery and Falſe In- 
priſonment. And here is no ſatisfaction awarded for the in- 


Second point Tis not final ; which it ought! to be. 


An award muſt muſt be gina. But this award was made 
ſe in- pending the action: 18 a5 all. 
being 


Under this head he cited 1 Ro. Abr. * pl. 16, 1 16, " 
[But one of theſe is marked by the 

the other, 6 Contra 15 H. 5. 22.”) Alſo 2 ps gre 1024. 
The caſe of Tipping v. mich + where the award was held ill; 
as bee i being uncertain and not final. And Cre. Eliz. gog. The 
a gen caſe of Colfon v. Harris: where the award was holden void; 
make u becauſe nothing was awarded to the defendant, de 
em pl free from ſuits: ſo no ee him. 


Mr. Caliect contra pro af. 


This award is pleaded = conſent of the plainif, and by 
lee of the Court. An Lg pleaded as being made 
pending 


| This is an action of treſpaſs. The ſubmiſhon is of all'tref- 


jury. 1. Ld. Raym. 247. The caſe of Freeman v. Bernard. 
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 Hawrins 


Eafter-Term'36Gedg 4. 


pending the action, C710 between the action brought 
the plea pleaded, yet the Court will determine an 


mere vali un. f er I; 


rſt, It does appear ** what particular bon the award 
was. 


* . % I's * fv 


The quacealic — the ſubmiſſion. is e with 
an particularity of the award:.. 8 I 2 wid, 
[2d Tabkudon'] : 


This ſhall be taken to be See hs matter depending be. 


9 tween the parties: and u ere to bart 
n depending between the partie. 


{Phe caſe of Bacon v. Duba 2 24 om _ is not 


like or fiilar to the preſent 


— made « or tendered, the ation of aft i 


5 * f 


Ea. 49. The caſe of Nicholls v. Grunnion is. expat fo 
LR words are—4 vgs a eu r implies a diſcharge.”) 


The araſent ward (which was, made by a cobler } recites 
7 X. ny ſuch a ſuit; and that it being left to him to 
make an end of the ſaid ſuit, he determined as follows, 
_ &« That the ſaid F. H. and J. C. ſhould each of them 

2 ould py th cofts and charges: at law; and that the ſaid 


mn 7 Fi 5 AER * 


And di, may be pleaed in be in another ation. 


The arbitrator — intended to make an end of thi 
ſuit depending between the parties; * thought 57. adequat 
#0 1 1 


; 4 „ 
Mr. Anguiſb in od —Notyithſtanding the — « to 
« « plead this.award in bar:” © Tot all ejection to the x7 


e rx 


This is not ſhewn to. be Piper ity ra them: and 
non conſlat that ene ne Hin v e RTERY 


action. 


t diſcharges the treſ] But then it 
* to _ the payment was in atisfaRtion of the 


Sort coal Which docs not terer in this caſe: 


* 


13 | | a 


Eaſter Term 3 Geo. 1. 
b Loup ManbFIELD— 4 + 1 KEY A ITE KA 33 5 fron oy wm 
. The queſtion is whether Durs 


Awards 3 latitude and * 
ſrifineſs than they were formerly it is right that they 


ſhould be liberally conſtrued; becauſe they are made by judges 


of the parties own chooſing.” And this is often (as it is here) 
in caſes of 6 fall ek Korn; whees the play is not worth the 


candle. 


Indeed 8 muſt hare theſe two properties to be certain 
and ** F 28 15 + 


But the certainty 1 ma ay be mY of ad nn : 


intents and conliſtent with fair and enn u e 


This ſubmiſſion is in as terms, « of all. bons, con- 
« troyerſies and fuits between them.” The arbitrator re- 
cites ONE, referring the ſubmiſſion, as authorizing him to 


determine it: and it appears that hig ſuit war depending be- 
tween the parties. And the parties have not deſired to ” 5 


heard upon any more than hi5 one. ee en 
probable fn of any other. | 


11 


20. As to its flu foams to be — mn 


and fair award. | 


The arbitrator vlainly thought it a MERE TRIFLE 3 | wed 
ſeems to have thought both parties to have been in Cy) 
and therefore awarded each to un, 74 ym coſts. 


| And the fe awarded to be paid i is « plainly; in ſatlfaftion of 


this /ame action, and therefore is „ being 
paid or tendered. Ts Om 


And he declared againſt, critical nicetier, in Ea embrd: 
made by judges of the parties own chooſing, in order, to the de- 
termination of diſputes between them. 


- Therefore he was clear that the — be 
for the defendant, ; Nn 


Mr. Juſt. Davison concurredwe 


The ſubmiſſion i is eneral: the bieten is alledged to be 


« de et ſu præœmi 4 * and it does not appear that any thi 
ce was before the arbitrator, It is plain that this matter — 


ſubmitted: and we have no reaſon to preſume © that there was 


any other, | 
T3 nn" 


"wy — =_— 
v. Cor 3 by 
CLOUGH» 


* 
19 
A 
4 1 
* 1 
f * 
; 1 
yy 1 
11 
8 
N 1 
t 14 
i FW 
FS 
=. pn 77 1 4 * 
3 
8 
3 1 
* y 
2 f 
3 1 - 
* 
12 * on 
. 
- , 
Ts; Fi 
: * 
vt 
TY 5 . 
, 1. $ *® 
. a by 
2 1 5 1 N 
„ 1 F - 9 
irc] x wn 
N 5. J * 
* * 
» ik» 1 2 5 
bY 4% 
+ FJ 
8 


N 
R . ＋ 8 . 
r 823 — 5 — — : — 2 or — — ' - 
cnn ne D T — AF. — * * 4 k \ 4 p 
5 — %E — <4 eg 1 © — — 3 < 5 1 4 Pr = 7 4-6 ©. . 3 3 AC 9 . 7 — 
- Xx * — A b c _ . WP" - * ry 2 . *, 8 Poe ES 0 — >" as a. * 3 8 * 2 — 5 
24 — 3 p r ee 5 4 1 2 p 5 * t. 1 2 8 
= —_—— 4 p _ F, oo” 2 4 » * . - 
"0 _—_ = aw bd E WEE Rh gl 1 ng 4 1 La 4 _ * 5 2 Py , oh 
be > 4d 2 AC ISS . : ? * 4 ; * A "a k — Fa * * 8 * 8 4 2 
» > 4 4 BY 2 i * Ne a * 8 $4 — pa 
0 8 * Mx d To - * q 
a 22 . 0 . 3 | = * 


T — — 0 I un * 
9 e nnn * 2 

— —— r 5 133 * * 2 I er SCA, 

be PD; C nh OT MO Ee OE A IE * "IRAN 
ra c 2 r 4 = 
* FE 5 Nr BY d 3 

= [4 xc . - * 2 a Sy 

A I 


A. 


v. Cots! 7 


. ELOPOR- 


In an action of 


debt upon an 
award, plain · 
tiff needs ſhew 


forth nothing 


— —＋ ay 
neceſſar 
ſupport hi 
claim, and in 
title him to the 
thing demand- 
ed; but if ſuch 
— — be 

ught upon 
the — 
bond, plaintiff 
muſt ſet forth 


hole demand. 


for an — cauſe or thing whatſoever ariſing — * or 


DOT as if it had deere we wan and 


2 Ls orcs de 481, 117. led. in full payment, 


: 8 
To Ti 6 


db ren 36 Od ET 
* 


And it ir 7 it is to pa Je ron having 
9 of the firſt ws. of the ws herefore it is the ſame 


F ond 
>, A* 
* beet ought tobe conſtrued ira nd fo 
Ws Me, uf dane. cangyrred. for the reaſ hs already given, 
A ' Jopoxiaxr for the prrEnvayy, 


\ 
r 


Nun 2d o | with f 
"7 v. Nebels g 
ER an unſuceeſaful motion made on the part of tho 


A deten, « to ſet aſide an award“ and an. equally 
unſucc eſsful one, made on the part of the plaintiff, © to en. 

force it hy an attachment for non-performatice;” the plain- 
dd found dimſelf obliged. to have oe” og i adi againſt 
. K tente 


2 41 W \ h 
+ Apd,now. upon an 8Qtion of debt braughe by es on this 
awards, veoiting that in an action of afſimpſit, the parties, at 
the trial, had fummitted th matters in di rence tn the 240 
CAUSE, to certain arbitrators, c. ſoas they ſhould publiſh their 
award 1 WRITING concerning the premiſes, before, UW. and 
that they accordinglydid bit their award IN WRITING, 5 
and awarded that the L fendant Niche{fon ſhould pa 8 
charge, 


ſatis faction of all money hatſoever, or any ways due or 
4 n by Ni at the time of commencing the 
1e ſaid action, and that ALL actions depending between them 


6% At the time of referring — from thenceforth c 
& that upon payment of that ſum, they ſhould' i — 


&« days after the taxation of coſts in the action, and 1 
dc thereof to Perry feal and execute to each other, GENERAL 
e en 


Then the plaintiff avers that there was, at the commence- 
ment: of the action, of at the time of reference, m other me 
ney whatioever, any ways due to him the ſaid plaintiff Perry 
from Nicholſon, but the matter in difference in the faid 
cauſe; and that no other action Fe On them; 
and that the coſts were faxed at 2805 


" The . 6 made? 
Roplication--* eee and ifſu 
thereupon. 

The 


a” #5 E 


TEE SEE EEE CEE Een 


dented, under #6, res 


Eaſter Term 30 Geo. 2. 


in evidence, an award in writing, in- 
and ſeals of the ſaid arbitrators named 
in his declaration and replication, with the following varia 
tim from and additions to the award ſet forth in the decla- 


iſt. An omiſſion (after the awarded © to pay, We”) of. 


theſe following, wore—*: That * 9 ſame tine 
« liver up to Perry a promiſſory note of Perry's payable to 
 * Nickoſes of Greer or $7 19 2 e 


2d, A eee \ on of the releaſe : which is, © that 
« they ſhould execute MUTUAL and general releaſes of all ac- 
« tions, & e. debts, &. for any matter, cauſe or thing 
« whatſoever from the beginning of the world unto the day 


. The award produced in evidence, is by deed indent« 
ed 


hand and ſeal: whereas the award declared upon is 


only an award ( in writing” merely. ae 


Upon this evidence there was a verdict for the plaintiff, 
ſubject to the opinion of the Court on this queſtion, 


« Whether there be MATERIAL variances between the award 


declared upon, and the award given in evidence.“ 


Mr, Serjeant HawiTT—pro er. 

This action is an action of debt on the AWARD itſelf; not 
an action of debt an the arbitration ho: and on ſucbh an ac- 
tion, no more needs be ſet out than is material, and enough 
to entitle the plaintiff to his demand. 1 Leon, 72. the caſe of 
Smith v. Kirfoot. 1 Salk. 72. the caſe of Foreland v. Marygold. 
Both which caſes are expreſsly ſo. LEW LR Gt 


Another. rule concerning awards is, that the generality of 


| the words of them may be reſtrained, ſo as to be conſtrued to 


amount to no more than they ought to amount to. One way 
of doing this is by averment connecting the award with the 
ſubmiſhon : As it is ſaid in the caſe in Aleyn 51, $2. Ree v. 
Park, [firſt point.] That the words de præmiſis have been 
* newly uſed in pleading awards; in mr #, nag to apply 


the general words proportionable to the thing ſubmitte 


1 


to their g/ operation. 


Another way of doing this is by pleading them according 


- 1 
+ 


{ 


5 Another way of reſtraining the generality of words is by in- 


tendment of law : as was done in 1 Salk. 74. Simon v. Gavil. 
8 14 | Another 


2 
ParRkY vi 
| * 


9 


which it 


Faſter) en g ce. 


Anocher way is by pleading the matter; (which iv the 8e 
for the defendant to take advanta ere 
885. No. e "The caſe, of boy r. wine. hte 
Wehn 0:18 Tot $h3 17 ft n 
Another way is N an N ma be in 
bad in „ it 7 to diſtin Ne ot por, a 


To apply y theſe politlom—fere are four A's linda 
true, are not all particularly ſet forth, "A 1 i 


But ALL that is NECESSARY , ta THIS ſuit it ſet ſorth; the 
ether things; are not relative to. it. And deve is an rene, 
ce That no other thing was in diſpute. NF 


The 4 58 is „ Whether this award 2 in ei- 


ce dence proyes the declaration.” 


. . 1 \ . 
* "ot > 


| Now all that is nuke ia i in che a 0 pou this "_ 


of debt upon the award, is the award of the 48“. and the 28, 


coſt: ſo that i it is ſufficient to prove the n 
drr. An cf contra pro def”. 


ſt. Here is an omiffon of Site part which obliges't the de- 
fendant Nicholſon to deliver up a note: which note compoſes 
part of the ſum, and was in conſideration to make uP the 
48). . . 


1 { ? Y. 


10 epa it otherwiſe is Meänghest: ute otherwiſe 
they would not IVE ordered i it to be siven up. 


le cited 2 by 235. The caſe of Adams FR 


where an omiſſion vitiated the award. 


4 


LoD MangriLp—after. ſtating the caſe, fg that no 
thing was clearer, than that in an action of debt urox an 
'AWARD, a man has no need to fate i in his declaration any mare 


of the AE 1 ſupports his caſe. 


AAk. 1 = an thing by way 75 td þ Ret to 
the payment of, ne money, the defendant may er it out in 
3 g 


This has Yorn ihe law ſo long 2 as from the time cofi 
LS where there is a writ which ſets forth _—_ ſom muc 


Freren oo e. FH eu vor! 


E. 1 mo 


2 22 


22 


0 


hen 


| OO will intend. that 
N ſhall extend ONLY. to the matter under the ſubmiſſion. 
Beſides here they have — «, * _ wait 
« matter in variance.” 18151 


4-1 | 171 


Therefore I think there i is No CL variance e berween 
the declaration and the evidence. 


Mr. Tuſt, Dgxz30N—was as: clearly. of the ſame opinion: 
which he declared to the i a Kew 


The nueſtion is « whether the award in e 
« is ſuſſicient to ſupport the ne ſet fo DS in che 2 
(6 ration,” 8 1 


| Now mans i med by dt ation but the money. | 


And the queſtion is whether it was neceſſary in this — al 
to ſet forth any thing Mort than ſupported his chim to re- 


cover and ſhewed his ne to this money. 
It has been ſettled that in actions upon 4 AWARDS „ (which are 


no ſpecialties,) there is no occaſion to ſet forth the whole 


. 


1757. 


—ů— 


award : the plaintiff needs not ſhew any thing more than-what 


is neceſſary to ſupport that particular claim; and to entitle 


him to the thing ; and if the defendant will n 1255 en 


for any thing, that i is to come on Els part. 


1 Leon. 71. Smith. een N 


ſolved. 41 04 


Littleter's Rep. 312, 313. Leake v. Butler, 1 is a like reſolu- 
tion where the form of, declaring is ſaid Ms taken from A 
writ in the Regifter 111. 


And this diſtinction between debt upon the 3 elf] and 
debt upon the arbitration-bond, was . om in 


1 Salk. 72. the caſe of Foreland v. Marygold: er was 


an action of debt u on bond to perform an award. And 1 


Lord Raym. 715. Foreland v. Hornigeld is thei ſame cafe: 
3 e e of te pen 
\ 


Here the nt] is « That : Nickelſn mal * the money; 
* and deliver up the note.” And this is an action of d 
brought by Peryy, dron d unn for the money. It 
would, as I have already ſaid, have been a quite different 
ale, if it had been an upon the arbitration- ow). But 
5 it 
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Leaſe for 
E if leſſee 
long lives, 
remainder to 
another for the 
reſidue of the 
term; this 
eonſtrued that 


the remainder- 
man ſhould 


come. 


tion it ſhould 


bene Term go 9 | 
appear af aha wwvard, dy appeating there 


and as there ſet forth, as if it were only an . on = 
For the plaintiff, in ti action upon the award itſelf, 


needed ne to een eam as he grounde? his: „ien upon. 


Then as ol the releaſes Ib award «. of 1030 
was void, as to OTHER matters not ſubmitted. 
is fabmitted but in thig partieular action. 
upon the bond, “ a releaſe as to all matters undes /ibmiſſion,” 

would be a good Bur — the award be an award of 


90 ae N 


But here it is — e ce chat dne were NO OTHER 
However, there was no occaſion for 


e we wu Now have intended '« that 


— ever thowgh's 


cc matters in dif ute.” 


that averment; 
a there em other.” 


Ns. h. roms was ofthe ſame opinion. 
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cleaſey 
Here nothing 
And in an action 


He ſaid it was ſufficient | in an ation of debt . 


. — 


Tak 


and during the reſidue 
| to be complete and ended: 
doing ſuit at a mill, Wc. ; 
time chat ſhe o Rowland man gund 
paying a beriat on the death of either. And it is 


&c. 


rrp 


— +4498, 4 1 ; 


5 


enjoy durin full 
all the reſidue ang 
2 the years to 


if ſhe 


A CTI1 1 3 . 


AWARD ITSELF, to ſet forth % nch only as is neceffary to 
the ena emo t r ther part of. the award may, 


a N 1 
He thought * that we evidence well 1 proved 
declaration. | | 


Pe Cur. vnetlwoully (Me. Juſt. Wihmot abſent). 
Let the pos TEA be delivered to the PLAINTIFF. 


Wright, ex dimiff Plowden Arm. v. ee. 


ON. ſtated from the afſives. 


Edmund Ploxwden, being ſeited i in th" demiſed on the th | 
of Offeber 1676, by deed, (vis. by indenture of leaſe between 
d Elizabeth , ONLY) to the faid Hlis. Cart 
ht for gg years, if the Hhould ſo long live; and after her 
to die within the: faich TRRM, or other 
end or determination of the ſaid TERM, the remainder * 
to Rowland Cartwright her eldeſt ſon, (then under age, 
of 'the faid TERM, from thenoe 
e paying 
nalty for every 
at — 2 mill; and 
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2 32 S224 


| 
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1 
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I wright entered, and was 


my » -— Wea ©» 
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Els. Cartwright entered, and was poſſeſſed; and died on 
the 4th- of" Seprember 1694. Whereupon Rowland . Cart- 
s poſſeſſed, till the faid Rowland 
died which happened on ch November 1533. 


The leflor of the plaintiff is heir at law to Edmund Plow- 
din, the leſſor. The defendant is the perſonal repreſentative 

The Queſtion is © Whether the TERM evi: i. e. Whes 
ther it continues BEYOND be life of Eliz. Cartwright. 
the TERM does not continue beyond the life of E. C. then the 
leſſor of the plaintiff has a title to recover. If it does, then 
the defendant hath a title, as repreſentative of Rowland Cart- 


Mr. fon pro gu. 


| Argued that the term was expired : It expired on the death 
Elizabeth ; the limitation 'over being void. And he cited 


Tr.8 Elis. Dyer 253. 6. pl. 102, which is exactly the fame 


limitation; "viz. „to . Cecil pro termino 12 annorum, fi 


1 tam diu vixerit ; et fi obierit infra prædictum terminum, tunc 


e. The remainders were holden void; becauſe the ferm 
« is determinable upon the life of V. C. And he alſo cited 
Cro. lia. 216. Ty. 32 Elia. The caſe of Greer v. Edwards. 
That was exactly this caſe. It was a leaſe e S. for go 
years, if he live ſo long; and if he die within the term, that 


then his wife ſhall have it, durante toto refid? termini predif? : 


It was held void to the wife; and that ſhe took nothing. And 
he ſaid that 1 Co. Rep. 15 3. b. Rector of Chedington's Caſe, is 
expreſs and full to the ſame effect; and was agreed per tot 
Cur, And that Co. Litt. 45. 6. is expreſs that c term” fig- 
nifies the gfate and intereſt that paſſes ; and differs from a ſpe- 
cification of the number of years: and ſays; * So note the 
66 diverſity,” : : 4 08 : 
2 caſes, he inſiſted, prove this limitation to be 


He cited Sheppard's Touchfone of Common Aſſurances, 2743 
where it is ſaid, that if a man —— a leaſe to A. for 80 
years if he ſo long live; and if he die within the ſaid term or 
alien, that then his eſtate ſhall ceaſe z and by the ſame deed 
the lefſor farther lets to B. for ſo many years as ſhall then 
remain unexpired after c. for the reſidue of the ſaid term 
of 80 years, if he ſhall ſo long live; in this caſe the leaſe 
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WRIGHT. 
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to B. « during the reſidue of the TEEM,” is vdid: for after 


the death of A. the TERM is at an end. But if he ſay, « for | 


« and caring the reſidue of the 80 pop it"is good. 
Mr. Nores covtra pro def was beginning to ſpeak». 


But Lonp MANSFIELD: ſtopped him; (as not being necef. - 
 fary:) and he himſelf proceeded thus— | 


Lonp Mans p—The diſtinQion juſt e cited — 85. 
pard, (which he takes from the Rector of Chedington's Caſe, ) 
makes no difference; if the word « TERM” may ſignify the. 
time, as well as the intereſt: For then it becomes merely a 
queſtion of conſtruction, . M. bich lenſo my __ ene ta 


be undetfload in. 


the wife could have nothing, and therefore jt could not be 


So Anderſon argued: m Gris v. Meath: "ba faid, « 1 


cc the wife had been a party to the deed, durante terming 


ec ſhould not be taken for the intereſt, but for the time.” He 
faid, © The word term cannot be taken to mean the wy 
et which the huſband had for 90 years.“ (For if it is 
derſtood, by his death the whole would be determined; dad 


uſed in thit ſenſe. But the leſſor, by the word © fern, 
muſt mean the time of go * ” and the word “ tern, 

ſignifies as well the time or pace of go years, as the interef. ) 
'The other judges held the limitation y way of remainder to 
be void, from the uncertainty of . and denied 
that the wife's being a party would have made any alteration, 


The old caſes held « that there could be * ede or 


. ſubſtitution of a' TERM after an ęſtate for life, b ns 


&« ill.“ It was a mere poſſibility. It was void, fr 
uncertainty of commencement. There was no 5 
The gift of a term (like any other chattel) fo 


good for ever, 
The objetions were ſubtle and artificial, 


J X 


When long an: d beneficial terms came in uſe, the convenience 


of families required that they ud be ſettled upon a child, 


after the death of a 1 limitations were ſoon als 
lowed to be created by will: and the old objections were 
removed, by changing the e ben remainder, * 10 


CUTORY deviſes. 


The ſame reaſon. re required tha ſuch limitations might de 

created by deed + as, for you eng marriage ſettlements, to 

anſwer the agreement of pa 3 „and exigencies of families. 
liter 


al ä of old caſes, an 
ingenious 


Therefore, to 2 out of 


de way 
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enious' diſtinction was invented: a remainder might be 


| limited for the reſidue of the years 1. but aa for the deſidue 


an el reed: the; tri bunten ofathe 
leaſe, I am clearly of opinion, „That the land is demiſed 
« to the ſon for /o many of 99 years as ſhould be unexpired at 


the death of his mother.” 
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ſuch © as execute mutual agreements for valuable conſider- 
« ation, ſhould be conſtrued liberally, ut ret 'magis uulant, 
« according to the intent which ought always to prevail, 
unleſs it be contrary to law. eee 02th t, od 
The paſſage from Cale Littleton 45. cited by Mr. Afor, 
defines the word “ term, to ſignify, in underſtanding of 
law, “ not only the limits and limitations of time, but alſo the 
« eſtate and intereſt which paſſes for that time.” 4 


Fin this leaſe the word be taken in the latter ſenſe, the 


widow can only have it for ſo many of gg years as ſhe ſhould 
livez and the fon have NOTHING afterwards. | 


But it is manifeſt that an intereſt was underſtood to conti= 
nue after her death, to be enjoyed by her ſon. | | 


From the courſe of nature it could not. be ſuppoſed that ſhe 
would outlive the gg years. Rowland is to pay a penalty for 
grinding at another mill. He is to pay a heriot on the death 
of his mother. He is to repair. The leſſor covenants © that 
« Rowland ſhall quietly enjoy ?” i. e. for ſo many years as 
ſhould not be run at the death of his mother. 


The fi ſenſe of the word makes every thing conſiſtent 


and effectual: The ſecond ſenſe deſtroys one half of the leaſe, 


as repugnant and contradictory to the other. There ought 
to be no doubt, therefore, in which ſenſe the word ſhould be 
underſtood. | | p | 


Mr. Afton has laid no ſtreſs upon the only objection which 
weighed with Anderſon, ſo long ago as the 33d of Elizabeth : 


vis, * That Rowland was no party to the leaſe :” and rightly. 


The reaſon why he was no party, appears from the leaſe : He 


was then an infant, The mother contracts, and procures 


this limitation for him. A grant may be made to a perſon by 


a deed to which he is no party. Rowland A and 
rec enjoyed, after his mother's death, from 


e 4th of 

1694, to his own death, the 5th of November 
1753. The leaſe was ſo intelligible to every u:'Garned eye, 
that no body doubted of his title for 60 years. 


Limita- 
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the intention to have been 
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terms are now of general uſe. Their bounds 

3 e rules concerning them are certain and 

eſtabliſned. When they came to be allowed by will, or 


declaration of truſt, the /ub/antial reaſon was the ſame for 


allowing them by deed. A ſtrained conſtruction ſhould not 

be made to overturn the lauſul intent of the parties. It was 

to ſecure this leaſe for the benefit of the mother dur. 

her life, and afterwards by way of proviſion for her ſon. 
E arties undoubtedly intended it. 

« — owland ſhould enjoy from the death of his mother, 

« for the reſidue of 99 years,” is . _— and 
42 of itſelf amount to a leaſe. 


Mr. Juſtice Dznis0n —This muſt be taken hea ſhe ſhould 


hold it for ſo much of the term of years as ſhe ſhould * 


and Rowland during the remainder. 


© "The intentionof the deed is obvious: and it certainly ſhew, 
(upon the whole tenor of it,) that the intention of the parties 


was c that ara ſhould enjoy during the whole term and 


« number of And if we can u eee ph . 
« by any nnen ee | 


Mr. Juſt, Foran was clear that the INTBNTION was that 
beth ſhould enjoy during the whole term and number of year: : 
vis. Elizabeth for ſo long of. it, as ſhe ſhould live ; and Row 
land durin the remainder. All the circumſtances ſhew this ; 
and the reſerving a heriot upon the death of Rowland proves 
That the term ſhould continue f 
« Rowland after the death of his mother.” And the core· 


nants all along run, That Rowland ſhall y_—— enjoy.” 


Therefore he concurred, 


Per Cur, — uſt. Wilmat abſent,) | 
RuLE—That the PLAINTIFF be NONSUITED. 


The covenant here, 
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HIS was an action of covenant by Robert Lant Eſqz ſon Covenant in 

and heir of Thomas Lant Eſq; againſt William Norris, building and 

adminiſtrator of John Norris Eſq; his late father; which 2 

Jahn Norris was aſſignee of Thomas Wilſon : and it was upon demiſed pre- 

an indenture of teaſe made on 23d January 170), by the ſaid miſes, with 

' Thomas Lant deceaſed, who was ies of certain meſſuages, all new erecti- 

ground and premiſes, (mentioned in the indenture,) of the one on, well re- 

art, and the ſaid Thomas Wilſon, on the other part z where- SE hs 

rebuild: t und and premiſes thereby only, | 

miſed, and nl ho. Lavit did demiſe 

to the ſaid Tho. Wil/on all that piece of ground, AND all the 

meſuages, tenements, houſes, 'Wc. thereon flanding, in 

Place, in the pariſh of Sr. George the Martyr, &c. butted and 

bounded c. from Chriffmas 1715, for 43 years, at 17/. per 

mmm Rent e | | 


Thomas Wilfon, the leſſee, covenants to lay out the ſaid 
ſum of 200 J. within 15 years, in ERECTING and REBUILD» 
mo of meſſuages or tenements or ſome other buildings hn 
the ground and . and from time to time, — at all 
times, all and gu ar the ſaid — or tenements / 
ro BA ereFfed, with all ſuch other houſes, edifices, &c. as 

Y ſhould at any time or times THEREAFTER be ereffed, Wc. to 

„ Wc. and THE SAID DEMISED PREMISES, with all 
ſuch other houſes, c. so WELL REPAIRED, &c. at the end 
or other ſooner determination of the ſaid term, to deliver 
up, Ce. | | 2 FE 


Wilon entered. T bo. Lant died 29th May 1922, ſeiſed: 
and the-reverſion deſcended to John Lant, his ſon and heir. 


b elite 
On 24th March 1738, Wilſen aſſigned the term to John 
Norris : who entered. | | WEN 


© 4 
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. 
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S 
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On 24th March 1728, Jobn Laus died ſeiſed: and the 
reverſion deſcended to the plaintiff, his brother and heir. 


The breaches aſſigned were; firſt, That after the i 


to J. Norris, and after the plaintiff became ſeiſed of —— | 
| 8 The verſion 
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| along) « the ſaid demiſed premiſes. 
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5 and woo the _ 4 0 88 poſſeſſed, vis. on 
1 May 1745, aid in his life-time itted 

the ſaid 50 2 to be — [ We. by —— 

rv aun ＋ walls of t 1 ame demiſed prem prenje wore out _—_ 

pairz and goes on to other damages, calling them (al 

2dly. That he ſaid J. 

rmit 6 meſſuages, parcel of / the ſaid, *« demifed pr. 

« miſees to be ated and to remain ſo till his death, 


dly. That the ſaid F. N. on rit March 1747, did pull down 
3 1 ton the fa 


meſhuages thn ered and bil on 


1 5 * l 


\ Plea as to the 1ſt beach, That the faid 7. Wiſfn, or hi 


| executors, did not within 1 5 years, 'or at any e lay 


out — any — — thereof, in erecting or rebuilding of any 
t the ſaid meſſuages had never been re- 
— off? to — ad breach, the ſame plea. As to the 3d 


breach, „ Non infregit conventionem.” To all che 3 
the ſame plea as above to the 1ſt and ad over again, 4 That 


« T, V. never laid out 200%.“ and «that t meſſuages 

« never were rebuilt;“ and ©« that J. N. after he 5 
« aſſignee, and after the plaintiff became ſeiſed of the re- 
« verſion, iſt March 1753, died inteſtate, ſo poſſeſſed; and 


« adminiſtration was granted to the defendant : by virtue of 


&« which he entered; and being ſo 8 before exhibit- 
« ing the plaintiff's bill, via. 24th June 1754, aſſigned the 
« demiſed premiſes to one Fohn Townſend for the reſidue of 


« the term; who entered, and i is polleſſed.” | 


The plaintiff demurs generally to the 1t plea to the iſ 
breach, and alſo to the 1ſt plea to the 2d — ſpecially, 


| to the 1ſt plea to the 3d breach; generally, to the 24 plea 


to the 3d breach; and generally, to — laſt plea to all ve 
breaches. Werne was alſo a Ne of non bet and a de- 


The defendant j joins in Pg to all the demurrer 


Mr. Winn, for the plaintiff, urged that the pleas were no 
nnd and that they neither confeſſed and avoided the 


charge 1 in the declaration, nor denied it. 


Mr. Gould contra—for the defendant, ve up 1 Ne ; 
but he objected to the declaration; viz. That the intention 


of the parties was to confine the repairs to the buildings there- 


after To Bx erected : as it appears that there were 1 
ings (of any conſideration) upon the land, at the time of the 
leaſe ; nor is there any averment in the declaration “ That 


ayerment 


the leſſee“ (Wilſon & ever did erect any ſuch. » Which 
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ſerment ought to have been made, in order to have main- 1777. 
5 . for, without ſuch erection, the defendant 22. * 
uli not be obliged to repair. And a plaintiff muſt ſhew every La ur v. 
thing in his declaration, that is neceſſary to maintain his Noaats,/" 
ay 1108 . I "8 ' F. |4 | 1 n 1 


The words « he oe demiſed premiſes” muſt relate to thoſe 
in the beginning of the covenant z and therefore only mean 
and intend * that he ſhould leave them, vin. the new erected 
« and rebuilt edifices, in repair at the end of the leaſe.” “ 


The covenant is future : and the lefſor could not have any 
ation upon it, ti the end of the tem. 


It appears by 5 Rep. 21. a. Sir Anthony Main's Caſe, that 
if a man lets a manor for years, and the leſſee covenants to 
keep the houſes of the manor, and whatſoever was within 
the manor, in as 0 eſtate as he found them, during the 
term; and the leſſee makes waſte in the houſes, and in cut- 
ting oaks the leſſor may bring an action of covenant, before. 
the end of the term, for the oaks z for, for them, it was im- 
poſſible that the covenant could be performed: but tis other- 


And with this agrees Fitzh. Nat. Brev. 8vo. edition, 324. 
letter I, the ſame law. Though if he fells timber, c. [if he 
do waſte in wood] he may have an action of coyenant bun- 
ING the term: © for that (ſays the book) cannot be repaired.” 


He likewiſe cited 1 Cat. 199. The caſe of Greſcot v. Green, 
where the leſſee covenanted for him and his aſſigns, to rebuild 
and finiſh-a houſe within ſuch a time ; and after the time ex- 
pired, the leflee aſſigned over the premiſes z the houſe not 
2 built and finiſned according to the covenant: and 
per Holt, Ch. Juſt. This covenant ſhall not bind the aſſignee: 
becauſe it was broken before the aſſignment. Aliter, if broken 
after the aſſignment : as if the had aſſigned before the 
time had been expired. Which caſe was cited to prove 
* that the action did not lie in the preſent caſe 5 Becauſe the 
* alignment was made after the 15 years were expired. | 

( k oF n 

Mr. Vinn— The record is now to be conſidered as upon 2 

general demurrer to the whole declaration; and I ſhall rely 


on the iſt and 2d breaches, and not on the 3d, (which has, 
l own, received a proper anſwer, by ifſue being offered.) 


Coven ants are to be conſtrued for the benefit of the * 
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. repaired, Oc. to leave, Ge. 


parties to be ſo: which will amount to a covenant. And 


. was laid out only on the aber n. newly. ts 


the latter? for there appears to be a miſtake in either one or 


| Lond” MANSFIEkD. ſaid, un are extremely clear, that not 


be kept in 8. (a; 


Theſe are build en at nk aged whe 
laid dut in repair 0 them, OR, in erecting . 
. is a coe nant © to repair the erected on 

«, the demiſed premiſesz and r ard DENISED, PREMISES, 
« and other ſo to be erected, ſo being well and 1 TI 


* 71 O03 33s [ | 

This Line tha the denied buildings, as 8 
new ere ons: were. to be kept in repair. Here is ſufficient 
from wheage- te collect the. intention and meaning of the 


this, general demurrar, the Court will not intend that 
* 8 
. 18 = 


y _— 13 1. DG | 
-» 1 L . 4 
„ e Ls ps by 4 wy Ce 


1 to look n 8 wag e 
cular technical words are requiſite towards making 3. covenant. 


Mx. Juſt DexzoxThe queſtion g is, | Whether the 
words. ©: demiſed' premiſes,” are omitted, by miltake,, in the 
former part of the covenant z or ſuperadded, by.miſtake, in 


the fer: inude deed. ielfe,” The: leaſe, is A building-Jcaſe. 
New the premiſes, then þ anding, were to be, pulled dus 


Therefore it gould ſcarce, be intended to covenant to repair 
them. The covenant * to repair,” is confined to the tene- 


oe 8 goyenant © to 5 e 
tends to præmiſes en, ch ot 
as hall be Gerader sed. 4 e Ol 


u. Talk Forrmzrle is a building and, repairing leale. 


lu eder 0m 1 it Rood KAY wich a 
e e ee e unf, VI. Tr. 


DG £4. b | 
WY now, * nend it till the next. day 01 


only the words of the covenant, but alſo —- intent of the 
parties manifeſtly ſhew: that e eee of the 
money ſhould. be laid out on "the old — 2 but that thy 
Were to be, pulled downs and that whatever he uns eric, 3 
with(the.260/ or 2 dig den convenience, ſhouls BF Ce 


22 213..40 33:20 1 2 e 
The words « 7 5 10 4 prema, are pt Selin to ths 
buildings that were T0 BE erected thereupon with the 200l. 


81 gd 1 rY . 18 
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Eaſter Term 30 Geo. a. 


| And the covenant © to deliver up,” is agreeable to this 
conſtruction: that covenant. being, to leave; the demiſed 
« premiſes, together with all ſuch other houſes, &c. as 
« ſhould be afterwards erected, Wc. ſo well repaired.” 


| It is therefore clear againft the plaintiff, upon the 1ſt and 
2d breach: and Mr. Wis ace 
JUDGMENT for the DEFENDANT. 


or 


Frazer's 7 | 5 | 


HIS .Frazer being an attorney of this Court, had taken 
for his article-clerh, one Smith, a turnkey of the King's 
Bench priſon; a full-aged man, and who ſtill continued to 
act as turnkey. It did not appear that any money was paid; 
or that the maſter fed, lodged, or entertained the clerk, (Hough 
the articles indeed covenanted . that he ſhould :”) nor di 
the clerk officiate for Frazer, but, in matters relating to the 
priſon. It appeared. that Frazer had, fince theſe articles, 
(which were dated only two years ago, in 1755,) become 
concerned in 63 eauſes, on beh the priſoners in the 
This whole matter being diſcloſed to the Court, upon the 
application of Mr. M7, the clerk of the papers of the 
The Court were all very clear that theſe; articles were 
merely tollufive;' that the whole was à contrivance between 


Frazer and the turnkey, to ſecure the buſineſs ariſing from 


291 


1757. 
LanT'v. * 
Nona, 


rowledges. it to be againſt him 


Wedneſday, 


- 14th May 


1757. 


Attorney of 

B. R. having 
by mere collu- 
hon, and with 


intent to ſecure + 


the buſineſs 
arifing from 
the priſoners, 
taken one of 
the turnkeys 
of the King's 
Bench * 
for his articled 
clerk, the arti- 
cles were cans 
celled in court. 


the priſoners; that the exerciſe: of the oſſice of a harntey in 


« priſon, was both in itſelf, and alſo according to the intent 


ig attornies, a oper oy Q- 
per education for the profeſſion of an attorney; and that theſe 
N 


articles ought to be cancelled. 


And accordingJy- they. were by the expreſs order of the 


Caxcrtizy in Court, (by Mafter Clert, ) and directed 
to be kept in Court, and not delivered back. - 


Pierſe 


U 2 
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292 # Eaſter Term '36'Geo. 3. 
erte Eq. verſe Lord Fauconherg, | > 
turday, | * rn 20 
May 1717. ( Lord Commiſſioner Wilmot abſent, in Chancery, ) © 
A right ton HIS was a trial at bar, on the civil ſide of the Court, 
| nb at the 5: b9.8 ſpeck] jury of the countr fink, ju 
I 2 The queſtion was concerning a right to track or tow veſſels, 


towing, with- upon the banks of the river Tem (which divides Yorkfbire 

acktovieige- from the aauatyrpalating of Durham ) from Yarum-bridge up 

ment, found to Low Worfall. wi | | SE ALY Fo 

upon a trial at | | | 

bar, Ihere had been a former iſſue tried, © Whether the river 

. Teer was a navigable river, from Tarum- bridge to Low 
% Worſall : which iſſue had been found in the affirmative, 


\'\ 


And the preſent trial was a new trial (a ſecond new trial 

indeed) directed by the Court of Chancery, upon an iflue 

& Whether the plaintiff had a right to a track-path on each 

cc fide of the river (alternatively according to the courſe of 

« is 8 « its banks) for the convenience of towing z, without let or 


4 hindrance from, or paying any acknowledgement to the 


“ reſpective owners of the ſoil.” T“ 


The trial laſted till about two o'clock on Sunday morning : 
at which time the jury (after ſtaying out about a quarter of 
$n how) brought in's Fergie. Wb | 


„ nai urhom, ae 
Menze Rex vent Roger Philips, Mayor of Carmarthen 
5 {Lord Commiſſioner Wilmot abſent, in Chancery. ) | 
Tn information I H defendant had pleaded to an information in nature of 
res: > 2410 Warrants exhibited againſt him, © to ſhew by what 

« authority he acted as a mayor of this borough,” a title of 


againſt a 


| mayor, he election and ſwearing under a MANDAMUS purſuant to 11 G. 1. 


claims under . W 


an election and 1 EI "7 "Oi 
loca ink, Pur- „ N. B. The plaintiff did not claim this, 2s a diſtinR peculiar right 
of his o]; but as a general right claimable by all perſons whoſe occa- 


d o . o 
. ſions led them to navigate this river. 


11 G. I. e. 4. ; | . a . 
and e accordingly, and that he was fworn agreeable to ſaid ſtatute; then 
ſpecifies a ſwearing according to the charter, but not to the directions of the mandamus 
act; replication takes iſſue on this 8 which with eleven others were found for 
the King without evidence, (though admitted to have been rightly found:) the court, con- 

lidering the defendant's whole title as one entire title, were unanimous in ſetting aſide the 

verdict, upon defendant's payment of coſts, and on giving him liberty to amend his plea. 


; But 


* 
— — 


"For the rI Arr. 


1 


Eaſter Term 30 Geo. 2. 293 


But the ſwearing was (by miſtake) ſet forth to have been in x L 

the ſame _ as rp to have been in caſe the election 757 

had been upon the RAM TER-day. . Rx v. Put 

„ . „% ˖ö 1 „„ 

Upon the replication, no leſs than 14 iſſues were joined: of Carmar- 

which went down to be tried before Ld. Ch. Baron Parker, as then. 

judge of niſi prive. But one of the iſſues (the gth) was taken 

upon the /wearing thus (erroneouſly) alledged to be before 

ſuch perſons as were only proper to preſide UPON the CHAR= 

TER-DAY 3 (juſt as if it had in fact been an election under THE 

CHARTER :) which was a mere miſtake in the defendant's plea; 

fot his REAL ſiuearing in fact was right, vis. AGREEABLE TO 

the directions of 11 C. 1, concerning the manner of being 

ſworn under and purſuant to a writ of mandamus. The plea 

was worded thus, as to his being ſworn in: vis. © That after 

a the defendant had been ſo elected and choſen to be mayor, 

e. and before he took upon himſelf to execute the ſaid 

« officez to wit, at that SAME mm and r $0 holden 

« upon the ſaid Friday the ſaid 3oth day of May in the 28th 

« year aforeſaid in manner aforeſaid, he the ſaid Roger Philips, 

« IMMEDIATELY after his ſaid election, did then and there 

* ACCORDING TO the DIRECTIONS J. the LETTERS PATENT 

« of the ſaid late King Henry the 8th TAKE his corporal oath, 

« upon the Holy Evangeliſts of God, BEToRE Fohn Evans 

« merchant, George Jenkins, Daniel James, William Sears, 

« Lazarus Thomas, Samuel Morgan, Fohn Evans carpenter, 

« John Evans currier, Richard Leigh, George Bayle, Thomas 

* Richard, and Lewis Philipp, then and there being TwELvE 

« diſcreet and honeſt men 7 the BURGESSES of the ſaid county- 

« borough, rightly well and faithfully to execute the ſaid 

« office of mayor of the ſaid aber in all things 

touching and concerning the ſaid office; they the ſaid John 

« Evans merchant, G. J., D. J., V. S., L. T., S. M., J. E. 

e C., J. E. C., R. L., G. B., T. R. and L. P. tben being 

« TWELVE diſcreet and hongſt men of the BURGESSES of the ſaid 

« county-borough then and there APPOINTED ACCORDING 70 

* the DIRECTIONS 12 the ſaid LETTERS PATENT laſt before 

mentioned, by the. ſaid then common council of the ſaid 

4 county-borough BEFORE WHOM the ſaid Roger Philips, fa - 

« elected and choſen mayor of the ſaid county-borough as 

« aforeſaid, WAs fo TAKE ki ſaid oarH: and that he the ſaid 

“Roger Philips was THEREUPON, then and there, in due 

% manner, admitted into the ſaid office of mayor of the ſaid 

* county-borough. By vIRTUE WHEREOF he the ſaid Roger 

* Philips, on the ſame Friday the ſaid 3oth day of May in 

the 28th year aforeſaid, md from thence continually after- 

* wards, for, &c. was mayor, &c. And by THAT warrant, 

he the ſaid Roger Philips, on, &c. and from, c. until, c. 

* did there uſe and exerciſe the ſaid office of mayor, r.; 
ak | '« and 
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ES 56 &&f 3 | 2 
Rx v. PI- . 1 3 
Lips, Mayor The Lord Chief Baron, who tried the cauſe, reported that 
of Carmar- he was of opinion, upon the trial, ( that upon the gth iſſue, 
then. „ the defendant could not give evidence of a different ſwearing 
« from what. he had alledged upon the record;” and © that 
« upon the 1oth ifſue” (taken = the allegation of being 
y virtue there mayor, Wc. / « he could not vary from the 
«, title before ſet out, by virtue whereof he claimed to be 
“% mayor.” And he had directed the jury to find for the 
king: and they found a verdict accordingly. And he alſo 
reported © that no evidence was entered into upon any of the 
4d iſſues; and that verdicts were found for the Bing upon 
& al] of them: but that this Was agreed to be without prejudice 
« in any future trial.” „ LT LW . 


Mr. Norton, Mr. Morton, and Mr. Price for the defend- 

ant had thereupon moved for and obtained a rule for the 
proſecutors (who had thus gotten a verdict, ) to ſhew cauſe 
« why there ſhould not be a new zrial;” upon an inſinuation 
ec that the judge who tried the cauſe, had miſdirected the 
cc jury:” which miſdirection conſiſted, as they alledged, in 
this, viz. © That the judge had precluded the defendant 
« from giving any evidence to prove his ſwearing, as /et forth 
ec in the ſaid th iſſue; the judge apprehending and ſo direct- 
«© ing the jury, that it could be of n hind of ſervice to the de 
ce fendant, to be admitted to prove an iſſue, which 1x proved 
ce or even admitted, could NOT at all tend to make out his right; 
ce for that if this ſwearing as UNDER à CHARTER-eleCtion 
« were to be admitted, yet ſtill it would not appear in Avr 
te part of the record, that he was regularly ſworn UNDER 2 
e MANDANUsS-eleCtion; which was the /þectes of election under 
& which he claimed.” | 's 7 


a nA Ye. >< 


Sir Richard Lloyd, Mr. Serjeant Poole and Mr. Afton were 
prepared, as they ſaid, to ſhew cauſe, by convincing the 
Court © that the direction of the judge war RIGHT 3 
* conſequently, that the verdict ought to fland.” 


| Lofp MansFELD—The direction of the judge was cer- 

| tainly right. Therefore, if you ſhould prevail in this appli 
cation for a new trial, it could be of no ſervice; for as there 
cord flands, the ſame direction muſt be given again. 


Vet I am very defirous to cure this flip, if poſſible : for 
the merits have never been tried. : ie 


Conſider whether the verdict may not be ſet afide; and 
the parties admitted to plead AGAIN, | 


The 


* * * - FEET) 5 2 14 d 
h R 
PM 7 . 


- - Faſter Term go Geo. . 2 = 
- The dune His BNLARGED 3. with this. additioh'; viz. (o 2-7 57; vj 


Sew eanle — ould 
« repleader awarded.” i SMC: 8 + 
ont e ee nh e pals Gut e, lee ape ills 
Mir. Serjeant Poole, for the proſecutor, now ſhewed cauſe ofi@armar= 
againſt ſetting aſide the verdict and awarding à repleader. then, 
And he alledged that, though there ſhall be a repleader 1 
awarded, yet the eobale nme muſt nevertheleſs fand as it is 

at preſent. _ | | - 


not be Act. aſide, AND e J 
| rern 


* * 3 „ 
A * 7 


8 


As to repleadets in general he cited 6 Mod. 1. che cafe 
of Sraple v. Haydon ( Iſt reſolution:) it can only be on fuck 
an impertinent iſſue, as the Court can give n judgment upon, 


MI. Norton, Mr. Morten, and Mr. Prici=mcontra—for the 
defendant The iſſues are not all found againſt us abſalutely: 
but 4vithour prejudice to any future diſpute, except as to the 

; xoth iſſue. | FP DIE & 1 


Mr. Norton, Mr. Marton, and Mr. Price ſtated the miſ- 
take: which they {aid was thus; viz. The defence ſet up 
was © An election of the defendant under a mandamus, ifſued 
« purſuant to 11 G. 1.” And in ſetting out his oath of office 
he ayers it to have been DULY taken; and ſhews it to be an 
«ath, taken by him upon this election, and ſets out the right and 

oath of office ; but the plea, it is true, goes on, fol- 
lowing, by miſtake, a precedent of a plea of an oath of office 
taken under an election upon the proper charter-day,). and 
alledges it to be a {wearing at the ſame meeting. /o holden, c. 
BEFORE ' perſons who were only proper to preſide upon the 


n 


P 
m4 ts 
2 r e 
K * 2. 5 * *. $ 4 _ 
3 9 IS I 


CHARTER-day, viz. (BEFORE 12 burgefſes, c. 
n , 8 4 LARS. 1 4 6 4 


Which ſwearing before theſe improper perſons, they urged 
to be totally immaterial; and that for the ſake of attaining 
Juſtice, it ought to be ſome how or other ſet right; the TRUE 
queſtion having never been tried, viz. © whether he took the 
« oath of office, agreeably to the DIRECTIONS oF 11 G. 1.“ 


- 
oy . . Mrs 16. n —— Lc . 8 
Ts. _ 2 8 - —— j N ——— 3 
o (5 A , = * oy 


Therefore it ſhall either be amended, ox a repleader awardet': 
for upon the preſent record, there is #0 jultification at a. 
5 and therefore the iſſue joined is totally immaterial. The caſe 
of Staple v. Haydon, 6 Mad. 1. 2 in point. 1 Ld. 

Raym. 707. 8. C. [1 Salk. 173. 216. 8. C.) 


„ in /ubftance ; but ill pleaded-in point 
2 2 IJ 2 in 
They ought to have DEMURRED' to this part of the plea 


and ot to haye taken iſue upon it: for it is a matter of 
Ugo be, 
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1757. du, © Whether the juſtified. 
| C defendant. And a verdi. Oc — 
a Rx v. Puti- Court ſees cannot be ſo in law. Therefore this vn is 
1s, Mayor utterly wid ; . that i in Hobart 112. e v. Salter 
of Carmar- 
then. And much 1 repleaders, in | informations, are no " a" 
| For in 1 2 122. the caſe of 7 Reynel, V. Heale; a re- 
N was awarded, becauſe the iſſue was if gained. 


And they g ered to pay 22 in order to have this matter 
"ſet right: and infiſted that this is but juſt and reaſonable; 
ny as many other: none: rights Phe” {pan the right 


this mayor. 


- They alſo cited Cro. Elia. 245. nu Nr Wattm, 

where a repleader was awarded after verdict; the defendant 
having m 8 the ſtatute. The reaſon of awarding the 
repleader = muſt be becauſe the true merits had never 
* * been tri 8 


| © They even e IN that it hes well be 1 upon 
the face of the record, . that he war ſworn before the proper 
„ perſons:” it being alledged © that it was at - the SAME 
meeting then and there ſo gary ag ” 


But they inſiſted that at moſt this is only form. 


As to repleaders i in n cited 1 Sir J. $. 394- 
The caſe of Rex v. Philips Mayor of Bodmyn ; where the de- 
. fendant's title was clearly defefive, and confeſſed an uſurps- 
tion ; and therefore, as the merits appeared to be againſt the 
defendant, the repleader was not indeed there granted: but 
the general poſition ſeems to be, 15 * that it might otherwiſe 
c have been granted.” 


Mr. Serjeant Poole, Sir Richard | Lloyd, Mr. Afton, and u. 
| Nares, pro Rege —argued that it is needleſs to grant a re- 
"1 pleader, where there is /ufficient appearing upon the record, 
- whereupon to give judgment againft the party, We the 
part which is pretended to be immaterial. 155 


Nor Guilds Nö haber be awarded, whey the defendant ha ; 


a r= wo o©&t© A ,*» , IQ. 


tet forth a defective title. 7 
N. B. This was a qui tam information at leaſt, if not a qui tam 1 
aQtion : the book is inconſiſtent with itſelf ; but the title of the cauſe 8¹ 

| e * it was an action. | 0 


"> 0 0 3 V0 


Wy 


| e before eee 


: 
7 ax 


I ona EEE; 3 
ſeorn before improper perſons 3 and eee, bee: 


This is not a mere  defefive MANNER OF PLEADING; like 
Cre. ac. 434- the caſe of Holms v. Broket — where ſue was 


on a plea of payment before the day; or Hob. 112. the 
caſe of Tr v. 5 where _ he (upon abe way } was . 


in effect no iſſue at all. 


But this is abſolutely a Five TITLE; a ſwearing before 
improper perſons; and is like 6 Mod. 1. the caſe of Staple 
v. Haydon. And cited Gro. Elia. 214. the caſe of Lacy 

v. Reynolds ; where though the iſſue was immaterial, yet, the 


— confeſſing the words, the Court gave judgment as upon a 
So, Corthew 371. the caſe of Jones v. Bodinners 


and 1 Salk, 173: 8. C. a like reſolution. So 1 Ld. Kays, 
390. the caſe 0 Pitts v. Polchampton. 


But ifa a” nen mould be . as to THIS iſſue, yet 


_ (befides this) will ſtand upon this beer to bd us 
to judgment for the * | 


Repleaders are never awarded for the ſake of the parties = ry 


but for the ſake of the couRT. 


| And this * the dc why there are 10 hk upon re- 
a as appears by 2 Sall.—title Repleader, p. 5 79- 


[Which is an abridgment of the caſe of Staple v. H 
6 Mad. 1. and 1 Ld. Raym. 707. | 


Nor ſhall repleaders ever be awarded, where ſufficient ap- 
ey upon the record, whereupon the Court can give judgment. 
may not be awarded, ONLY becauſe the party has Mis- 

. his caſe: they ſhall never be awarded, but where 
the iſſue is 80 immaterial that the Court cannot tell how to 
give judgment. In the caſe of Serjeant v. Fairfax in 1 Lev. 
32. it is laid down by Twvy/der, and agreed by the Ch. Juſ- 
tice and Wyndham, that «© An immaterial , ifſue is, where, 


© upon the verdict, the Court cannot know for whom to give 


« judgment; whether for the plaintiff, or for the defendant.” 


| It depends en the. ples pleaded ; not upon the real 


merits: for though the ifſue be improper, yet judgment ſhall be 


— as is expreſsly laid down in the ſame caſe of Serjeant 
2 5 Lev. 32. If an 1MPROPER iſſue is taken, and 

verdict given thereon; judgment ſhall be thereupon; 
he it for the plaintiff or for the defendant.” Lap Jae. _ 


Nx v. Pa- 
tres, Mayor 


1757. 
— 


— 


of Carmar- 
then. 


f 


* 


1e wee of Tanpiony, Newſor and Nantes bis i, The fe 


Rux v. Pur- any thing. In Bro. ' Repleader 5 5. did nbt appear how 


£199, Mayor much the executors had; who pleaded © riens inter maine,” 


of Oarmar- which was found againſt them. Cro. Elia. 245. The caſe 
then. of Loe v. Wotton, (where the ſtatute of uſury was miſrecited,) 
ONS | was a caſe where no judgment could be giuen : for the Court 


were bound to know the ſtatute ; and that there was no ſuch 

ſtatute as was pleaded, which was a ſtatute made the ſixth of 

In the preſent caſe here is no FAULT in the pleadings. There. 
| fore where ſhall the repleader begin? This caſe is nor + 
. faubjef-matter of a repleader : this is only a BEFECTIVE TITLE, 


1 It would be an ERROR, to grant a repleader, where the 
| 2 can give judgment pon the pleadings already before 


Now here, the defendant who claims to be mayor has vor 

eum © that he was ſworn before the proper perſons?” and 
the Court cannot preſume it. He is aſked, “ guo quarrants' 
he acted as mayor: and his defence is thi, „ by a proper 
4 election and / improper ) ſwearing ;” and that © x0 war. 
cc ronto,” he acted as mayor. But this plainly appears to 
the Court to be xo warrant at all. Therefore the Court muſt 
give judgment againſt him. Ws 


And the Chief Baron certainly determined right: for a than 
cannot plead one caſe, and then prove another. 


Hiob. 112, The caſe of T; after v. Salter is not like this caſe, 
This is a fact,; on which the jury have judged, 


And ſurely it does not follow, nor can it be taken upon the 
face of this record, that becauſe he was ſworn at THAT 45 


SEMBLY, he muſt therefore be ſworn before the proper ya | 


SONS, 


On the contrary, it is moſt manifeſt that he has n ſet out 
a complete title to exerciſe the franchiſe ; and therefore the 
Court muſt give judgment againſt him, 


The other ifſues were never proved : and oven this bad title, 


ſet up by this iſſue, is found fa/e ; vin. © That he was vor 
5 80 ſworn in, as he has pleaded,” oo 


Judgment ſhall/be given againſt the defondunt; even dpa 


an iſſue misjoined, if: found For the plaintiff, Oro. Blie. 778. 
the- caſe of Deighton v. Bartholomenv.- 2 43. Ni- 


r Caſe. Cro. Jac. 377. the caſe of Edward a 


ang mr 


Eaſter Term 30 Geb :. 2399 
wflet v. Bet. 2 H. 5. 11. b. Nen v. Herle, Which cafe 175%, 
proves that if a man ſets up a right, different from his tile; 1.7. 
it ſhall be againſt him; and he ſhall. vr ſet up another title 
The 


Court may here give judgment as upon a confeſſion, a 
- when the iſſue is immaterial, and the miſtake not amendable: 
and there ſhall, in ſuch caſe, be no repleader, Carthew 371. 
the caſe of Jones v. Boddiner, expreſsly. 5 Mod. 226, 227. | 
8. C. Cre. Fac. 678. the caſe of Fohns v. Ridler : where ' 
though the iſſue was immaterial, yet being found for the 
plaintiff, it was adjudged for him, upon the defendant's con- 
In the caſe of Love v. Wotton, Cro. Eliz. 245. the Court 
would not give a complete judgment. | . | 


Cre. Car. 25. The caſe of Knight v. Harvey, adminiſtrator a 

of Harvey, M. 1. C. 1. (where the defendant pleaded an im- | 
ſible judgment, and rient en ſes maines, but only to ſatisfy 

it; and the plaintiff replying, the iſſue was found for the 

plaintiff, and he had judgment) is a caſe parallel to the pre- 

ſent: for as the judgment there pleaded was a bad judgment, 

ſo this is certainly a BaD ſwearing in. Therefore the Court 

will here give judgment upon the formation ; as they did 

upon the plaintiff's declaration there, notwithſtanding that 

impoſſible iſſue being found, it being found for the plaintiff. 


Here, both the election Axp ſwearing in ought to have been 
well pleaded : neither is a defence of itſelf alone. 


And the Court cannot take Wette of the fact, otherwiſe 
than As it has been pleaded. h HAM 


Therefore judgment may be given, as upon a confeſſion, 
in the preſent caſe: for the defendant /bews no right at all to 


act as mayor. . 


So that, upon the whole, judgment ought to be entered 
for the King, upon the face of this record. To prove which, 
they cited 2 Strange 873. the caſe of Broome v. Rice & a 
0 in C. B. as in point: where, though the juſtification confeſ- 

ſed the cauſe of action, in effect, yet the plaintiff replying 
« de injuria ſui propria abſq; tali cauſa,” iſſue was thereon 
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5 joined, and found for the defendant; but the verdict was ſet 
T aide; and judgment ordered to be entered for the plaintiff, 
| and a writ of inquiry of damages to iſſue. | 
a; Mr. Norton in reply. 8 5 

. The sUBSTANTIAL part of this plea is, the © being ſworn 
1 " at this ofſembly immediately after the election: and the r 
. Cy fe fs Joy Fennel, dom 


=. Eaſter Tem Oui 
dos © whom the ſwe alledged to 
—— eee, If fo we ee hon 


L.A 


Nx v. = been let in, at af prive, to belevin vm if it is not ſo to 
t 


11Ps, Mayor be taken, we ought now to in, either to _— or to 
— 


then. Y 6 v5 | 4 « 1 e 
| This would plainly he ns 4 There. 


fore the Court will, he the ſake or Julio e | 


The title ſet up by the defendant is an clicken under a man. 
damus ; and the defendant has accordingly ſtated an election 
made purſuant to the directions of the 11 G. 1. and a ſwear. 

ing in, purſuant to it : but he goes on, and particularly ſhews 
a ſwearing in before 12 burge poſer the chakrzEn- officer, 
(which ſhould have been alledged to be before “ the 727 
ic directed by the 11 Geo. 1. = the then prefidin 570 


and this, upon iſſue taken thereon, is found againf m. 12 | 


ſurely this has nas tried the MRRTTs: this ifſue was quite imma- 
z and therefore there ſhall be a repleader ; * this * 
ns a repleader of our whole entire title. 


But they ſay that this is a DEFECTIVE title; not 8 : ae 
d tc improper title: and that eee ſhall ROS 
e againſt the defendang.” 1 0 


"Now this is not the rule of repleaders. e if the 4 
be evidently noT a good juſtification, it is idle to grant a re- 
pleader : but orherwiſe, a repleader ſhall be awarded. In 

Cro. Jac. 5. the caſe of Coxe v. Crepwell, the huſband 

leaded © Not guilty,” when no tort was ſuppoſed in him; 

| 0 that this was a ca Þ where the real queſtion had not been 
tried : and * the Court een a * 


Fan e e whe e thei dads may, notwith 


| Randing that, pray a repleader. 


; | Wherever the Court ſee, upon the whole record, that le 
qu meh will not et the true ra the Court wil grant 
eader 75 


The caſe of I ys Cs 

B. R. is ſtrongly for us. It was a bad plea ; it proceeded 

originally from the defendant ; an immaterial iſſue was joined; 
* No: the . a eh ict was agai 27 him : and yet a repleader was 
verdiét was for awarded; BECAUSE the merits HAD NOT determined, and 


| a — the Court could not * know or whom to give judg- 


tiff moved for ment. 
a repleader. 


i orgs wat was th a ing &« be the venlig for the plaintif, of 


Buſter Term 30 Ces . 30 


| iti ne US COLON ee . 
x v. Hz. 


Lafer, e are not to ee As Wees un- LI re, Meror 
conneted iſſues; but as one ENTIRE TITLE, though conſiſting of Carmar̃- 
indeed of various diſtinct parts.” And he ſaid he could ſee no then. 
reaſon for the Crown's taking ſuch a number of iſſues upon | 
theſe quo warranto informations: indeed, perhaps, the fingle 
is of © te not * Nee er pee So 


| Low — | — 
5 arte —_—_ 1 Ä —— ie Cour 
2 foes DEI * 


iſt. Upon the mere foot of the fucaring, an it is hers 
pleaded and put in iſſue; and, 


2dly. Wins dveration is ade by the ei- ine dhe 
un 3 found A OO Ent nk have here 


Firſt—If tir ifflue upon this er had ſtood 4 
this had been an immaterial and void iſſue; as it tends to proue 
athing, either for the Crown, or for the defendant ; _ from 
which no concluſion can be drawn either way. en Nes ; 


It appears: too, the ede ue nenen foo 
been ſo pleaded as to — 2 — 
ey (6 (uppoling the "_=—_ to = nes * 1 lingle 
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What io che rule of law then as to ſuch an immaterial ihe 
ined, and verdie? upon it ? N 


5 ® That when the Finding pon t does vor cr, 

© the right, the Court ought to award a repleader; ung it 

1 — e 
matter, COULD have availed.” | 


- The 
Ee kg por tore (meg may hen 


6-7 e 6 


—_— * 1 * „ 2 


a gra it 


| Faſter Term 30 Geo. 2. 


1 nat mend his caſe: 


& and after the formality of a demurrer, the Court muſt give 


nt a repleader, che de- 
the plea would ſtand 


i 


judgment upon the goodneſs or badneſs of it.” And Ld. 


Ch. Juſt, Pratt went on, and compared it to an ill juſtifica- of 


tion in treſpaſs, (where no form of words would have made: is 
a defence ;) and therefore was of opinion that as the plea was 


Now here, ſuppoſing (as E faid be r 
the only iſſue; is it not a queſtion totally inconclufeve, ( Whe- 
| re THRSE perſons ?” 
Does it at all cn, to the. real QUESTION ? Is. not this ma- 
nifeſtly a /in? Does it not appear that this plea * couLD 


« they he was or was not ſworn 


have been mended ? Certainly, 


fwearing-in . te haye been agreeable to 
4. Whic ee Ep gin officer. ] 


le. 4 4. Which directs i t ling 
fore, the REAL ſuſlice of the caſe is, that this {7p ſhould 


we be fal for 


| ill, and contained no title to the franchiſe, the Court 
| hy judgment upon it, as confeſſing an uſurpation. 
— 1 fs if om « 2,0 


? 


it COULD; vix. by pleading the 
the fatute of 11 G. 1. 


This is 5 fachife of great importance. It is ſo in ie: 
rivileges of many. other — th 


and, beſides, the rights and 
ogy 


do depend upon it. eſe writs of mandamus iſſuing 

purſuant to this act were intended for the ſettling and preſerv- 

ing of corporations. \ ky 12 

Ts this was the Angle ſue, I think they would be clearly 

intitled, in this caſe, to a repleader. Lett., 
Secondly=elt is objected © t 


« all found for the Crown, as well as this. 
But the ie Juſt now ſpoken of as immaterial and void is, 
en 


an iſſue taken upon an e 


© that here are many other Iren, 


tial part of an entire defence; for 


the defence here pleaded by the defendant, is one entire de- 
ſence z notwithſtanding that the Crown is at liberty to take 


diſtinct iſſues upon the diſtinct pa 


it would be abſurd and inconſi 


the defendant upo 


of it. 


tire defence ſhquld: Rand z, in caſe we ſhould 
upon, or an amendment of ei: part: for, 


FF that 


of ty. An 228 
nt t the 

n the ether iſſues, the other 2 
repleader 


ſhould be 
the would ſtill be againf the title of the 
up. aud pleaded as one entire title. 


— @ being 


b 2 that if 


Ch, Juſt, Pratt 


er. 


it appeared upon the whole record, « that 


efendant was Nor duly elected,“ it would be, as Ld. 


ſays, a vain and idle thing to grant a re- 


"But 


893 
175% 


Cen mmnnd, 
Rex v. Pijt- 
LIS, Mayor 


then. 


ight 
N 


before) the ſwearing to bo 


Car- 


N. B. This 


lea ſeems to 

ave been 
good in form: 
but inſuffici- 
ent as to fact. 
See Forteſcue'g 
diſtinction in 


1 Stran 


+ Vide 


Re 


398. 
X v. 


Charles Mal. 
den, B. R. 

11th Novem- 
ber 1767, 


poſt. p. 2130. 


of Carmar- 
then. 


* V, 6 Mod. 


2. th _ 


5 Fe of ſetting alide verdiẽts has prevailed. 


4 ant e WHOLE TITLE 3 the fame real does not 1 
0 FN. hold. 
Airs, Mayor ' 


 - Cutor was not to —_ ought to do the moſt . 


. could not admit proof different from the iſſue joined“ and 
alſo c that this iſue was chen with the others,” 


' verdiQs ough 


| been) the Court world have given leave te AMEND. 


it has been often cited.) 


therefore, at that time, repleaders uſed very commonly to be 


ſter Term 30 CTY 
But if the reſt 6f the iſues are only ati of, and dpeng. 


The wn A ale ultice ind „leu the 
fide, wi prejudicing ” other. — i 


If an was to be led, "edit the potion 
this being he only iſſue,) 1 be WITHOUT coffr. But 
as this was a miffake of the defendant, (in whith che 


juſtice we can between 


My Ld. Ch. Baron was right in his dan nh tht h 


11 bo, che verdiQts were without evidenct : — 
& that they were to be without prtjupics.” Therefore ſuch 
t to be ſet aſide, ar without evidence; and not 


to conclude againſt the defendant, which "would be u prejudice 


Therefore he propoſed to ſet aſide theſe whole verdicts on 
payment of coffe and to give the defendant ye to amend his 


= | 
7 It had been upon a FI: (which thers might have 


This ſeems to be the true way to come at juſtice z and 
what we therefore ought to do: for the true text is © bowi 
fudicir off, ampliari JerrrLAN "a ou 00 Ne 7 


| This is what I would wiſh to do, if we can do it. 
Mr. Juſt. DEN iso — 7 
Formierly, verdicts were not uſed to be ſet aſide: and 


granted. But they have been leſs uſual of late, ſince the 


'On repleaders, the fue was conſidered as a; and the 
_ 08 and, ee the e was “ to re- been ye 


e anden ie nature of A 2. warrants does not al u deter. 
2 l | © may | 
Here Vox; 


fo 
re 


e 


Eaſter Term 30 Geo 1j. 

Here is an entire plea : the replication /eparater it, and takes 
>uc on different parts of it. The ell ought to have 
demurred to this immaterial part of the plea : but 7 


: 


t75 


3056 


7. 


we is joined Rex v. Pats 


upon it; and there is a verdict upon it in the negative, vis. Lirs, Mayor 
« That the defendant was net ſo ſworn as he has pleaded.” of Carmar- 
What can the Court do? The iflue and verdict are imperti- then. | 


nent and void. How then can the Court give Judgment, when 
it does not appear whether the defendant had a right, or noT ? 


(I ſpeak now upon this ſingle iſſue en. 


Well then, ir you ſet aſide any; of the verdict u 
aut fot ah hs bets Soda orbit 


And this uſed formerly to be one iſſue, 


1 well remember that caſe of Rex v. Philips, A. 70. 1. 


It went upon an uſage to hold over. The point was whe- 
ther a repleader ſhould be granted, when the caſe could not 
be yaried : and it was holden, that that would have been 
yain and idle. On the contrary, it was ſaid that it would be 
a different thing, if the caſe could have been wende upon a 
repleader, I don't doubt but that there were great numbers 
of ether iſſues in that caſe, as well as in this: and yet a re» 
_—_ world have been there granted if the caſe could have 


n mended, on the uſage, 
The whole muſt be ſet aſide, / part le ſet aſide, 
It is ſaid « that this Is a prereTIVE title,” 


[But it js ve title at all + it is only one {ink of the whole 
chain. | | 


I think we may ſet aſide the whole verdict upon one of the 
iſues being void. And this is better than granting a re- 
pleader, Upon which a writ of error may be brought, and 
— long depend; which will be a much greater delay of 
ultice. e 5 | 

Mr. Juſt, FosTER== | | 

This was an election under a mandamtur, upon the ſtatute 
of 11 G. 1. in order to ſettle the peace of the borough, 


Here are 12 ſues joined, all found for the King; and 
without evidence, on any of them : So that none of them have 
been yet really tried. 


It is agreed ic that in caſe of a ſingle iſſue which doth not 
determine the right, (which way ſoever found,) a repleader 


| © may be granted. 
voi. I. © | N X | "The -. 


=: Tater Term 30 ce . 
1757. The gth iſſue, in this caſe, falls directly thin this roſe 
8 It is totally immaterial to the queſtion of rhe. ' 
R PH1- 
4128, Mayor If therefore the verdicts on the other ifſues, upon which 
of Carmar- evidence vas given, vary the caſe and ſtand in the way of 
then. @ repleader, they ought to be all ſet * or « otherwiſe com- 
plete juſtice cannot be done. PREY 


| And 1 think, as this caſe is FEA 1 1 agreement 
. ante 294+ mentioned by the Lord Chief Baron, * « that the verdiets 


« were to be without prejudice in any future. trial,” may 
without a ſtrain be extended to any __ ben in the 
cauſe. 


LoRD ie | 


I am now fully ſatisfied, by what my 1 AR have ſaid, 
that the whole verdi may be /et afide, on Mw of 18 and 
= liberty to amend the plea, 


But that muſt be upon a particular n motion. 5 


And I have no doubt but that we may do this wrrnovr 2 
the conſent of the proſecutors. 4 
be 

1. 


Which motions (to ſet aſide the verdict, on payment of 
coſts; and, to amend the plea, on payment of coſts ;) were 
accordin Iy afterwards made by Mr. Norton ; and granted, 
after a XS attempt by Mr. Serjeant Poole to ſhew cauſe, 
and then to get coſts as between client and attorney; in 43 
both which attempts he was unſucceſsſul: for the rules were 8. 
both of them made abſolute, upon payment of common 


coſts ; obliging the defendant, however, to take ſhort notice 


of trial. £ - 
— N. very: Inhabitants of Fremington. 
Friday, 19th . 
May 1757. 


0 Lord — oner Wilmot » nk ) 


See this CasE abridged in the TABLE; and at large in 
| the quarto edition of my SETTLEMENT Casgs, No, 


133 Pa. 416. 


8 * 


* | „ » 3 x 9 to : * T 08 ; b Ta EZ 0 
8 | "4 : E | | . 
Rex ver/; Inhabitants of Alton. Nee 
J ((( ee Be 1. 


5 Satu 
» 17th May 


(Lord Commiſtoner Wilmot abjent.) f 0 1757 , 


(OP CASB adridged i in the TABLE 3: and at large 'in 
the quarto edition of * SBYTLENENT Cars, No, 


134: p · 418. 
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M. Norton hos baute againſt a prohibition. . Prohibition 


ll 
This was a; queſtion whether a rohibition ſhould be — ſpiritual 2 


granted to ſtay proceedings i in an eccleſiaſtical court, in a ſuit court, after 
ſentenoe, une 


EET 
ST 


by a quaker, for a ſeat, in a church; — title upon jeg, ia of 0 
a preſcriptive right : in which ſuit the eccleſiaſtical court had juriſdiction 3% 
determined againſt him. And he now came, after ſentence appears upo UN 
below, for a prohibition. Note — An immemorial en the face of the (580 
Was alledged on both ſides. f Ts 7 
"Mr. Norton —againſt the poohibition, cited 2 Ld. Raym e 1 
755. the caſe of Jacob v. Dallow. 2 Salk. 551. 8. C. 5 Ved, | 8 
436. S. C. caſes in B. R. temp. W. 3. 233. S. C. rie, 7 4 F 
8, 8. 5 | is 1 x 
; 1 
; 3 jt . \ 
r 
, 1 
5 i i i 
: 1 } i 
X 2 As * 
| 8 


A. 

N 1 
"FEM 
2 
17 
+ 

. Wo 

1 1. 
45 
1 


. 
157557. 2 
fer Hatz 22. the caſe of Eaton v. Hyliffe, (which! had been 


Kuienr. 


Deniſon ob- 
| ſerved, that 


the Complete 


Incumbent 


- was not written 


Watſon 
bl by Mr. 
Place, of 
_—; 


2 v. Fully, 


Hutchins, p. 
poſt pa. 


1776. 


court will a 
poral courts will; and the preſcription is nevertheleſs found 


# 
7 


Eaſter Term 30 Geo. 2 


As to prohibitions after ſentence = 


* 


cited on the other ſide, ) is a caſe to which the court will not 
pay great attention: it was determined Zemp. C. 1. and is a 


ſe note; and even Mr. Watſon in his Complete Incumbent 
treats it as a caſe of no authority. LB ih 


The Court will not, after ſentence, grant a prohibition, un- 
— defect of juriſdiction appears upon the face of the 


1. 
: 


I Strange 187. the caſe of Argyle v. Hunt—is expreſsly ſo, | 
in point. And the caſe of Stone v. Fowler, Mich. 9. 


dich. 9 Anne— 


there cited fo. 188. is to the ſame effect- 1 Ld. Raym. 436. 


is alſo in point: the church-wardens of Market Boſworth v. 


the rector of Market Boſworth ; where the ſpiritual court 
had adjudged againft the cuſtom ſet up; though their law 


allows a % time than the common law, to make a cuſtom: . 


but the prohibition was denied. So here, if the ſpiritual 

it e evidence of a preſcription, than the tem- 
to be groundleſs; it is certain that the party who ſets it up, 
can have no reaſon to come for a prohibition, after /entence *, 
And his only reaſon for it can be, {as the Court obſerved in 
the laſt cited caſe,) to get clear of thoſe g, which he has 
by his own vexatious-/uit, rendered himſelf liable to; and 


which (as was there adjudged) he ought to pay. 


But the Covi ſeemed to think that if the stEnTENCE | 


of the eccleſiaſtical court was a nullity, their award of coſſi 


' muſt be ſo too. And here are reciprocal preſcriptions alledged : 


and the preſcriptive right of the one is determined or; 
though that of the other is determined againff. They have 
adjudged the adverſe preſcription to be a good one: which 


they could not try; and which they will eſtabliſh upon leſs 


evidence than the common law requires. Ts 
And Lonp MaxvFitLD faid that though he was, very bon 


that the Court were obliged to grant a prohibition, (becauſe 
the party applied for it only to get rid of paying the coſts oc- 


caſioned by his own vexatious ſuit; yet he thought they 
could not avoid doing it. N | | 


Per Car. Rur x for a prohibition made 48$0LUTE- 


| 


| . 
* 


| 3 by 1 5 / | bios | 1757. 
3 Rex ver/. Joſeph Chaplin Hankey, 'Elq. = 5 


3 5 2757. 
(Lord Cummiſioner Wilmot ab/ent. ) 


\NE Ralph Carr, an attorney, applied for an information Information 
0 againſt the defendant, far lending him a challenge. ab wage 
Upon hearing the affidavits, and the letters that paſſed oy _— * 
between theſe two gentlemen, the Court thought that Carr 
himſelf appeared to have ſent the fig challenge to the other; 
at leaſt, that his letters manifeſtly imported a challenge: which 
the other clearly ſo underſtood, and accordingly accepted, and 


propoſed to fight with piſtollss. | 


Tux Count held that though the defendant had be- 
 haved wy res and though it would have been right 
for the Court to haye granted, even cR088-#7formations, in 

, caſe each party had applied for an information againſt the 
bother; yet they thought that when the aggreſſor, who gave the 
firſt challenge, came and applied for an . againſt the 
other who only accepted it, (however improperly and unlaw- 
fully z) it was a very different caſe; and that the court had 
no reaſon to give him this EXTRAORDINARY remedy, by way 
of information: but ought rather to leave him to his oRD 

MARY remedy by action or by indictment. 


| Therefore the RULE © to ſhew cauſe why an inform- 
e ation ſhould not be granted,” was DISCHARGED, 


Robinſon verſe Rayley, _ 
Tr, 25 G. 2. Rot 40 1775, | 
TH was an action of treſpaſs. The declaratibn contained Demurrer may 


| a great number of counts; amongſt the reſt, one in treſ- = be _— 
paſs for breaking and entering the plaintiff's cloſe; and de- — of cater 
paſturing it with, c. and for breaking and entering his iſſues, in fame - 
free warren 3 a 2d count to the like effect; (but in different cauſe, and 
years z) ſo a 3d, 4th, 5th and 6th z and 6 more, for breaking verdies found 
and entering another Jofe called Sands's Piece; a 13th for tak- — — 
ing and carrying away the plaintiff's trees; and a 14th for 

taking and carrying away his goods and chattels. . | 


n b | 
: \ = "Y . 
my x : * 
f \ 
2 
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n 4 WWW * 
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1757+ The defendant had leave to plead ſeveral 'pleas : and ac- 
\ dy Cordingly he pleaded, 1ſt. the general iſſue, to the whole; 
Ronson 2d plea (by leave, we ſupra,)) that as to the cloſe called the 
vr. RayLiy, Rabbet-Walks, © That it is one rood of land, parcel of a 
« common field; and that Mr. Finch, in right of his pre- 
« bendal eſtate, and all, &'c. have right of common, r. 
C jn certain fields called Middle Fields, whereof the rabbet- 
« walks are parcel :” which rights he derives to himſelf; and 
ſeo juſtifies under it. The like plea, to the other 5 next 
c̃ounts. He pleads, as to the 6 iſſues relating to Sande: 
Piece, the general iſſue. To the 13th count, he pleads te- 
nancy of another cloſe, under the plaintiff; and juſtifies un- 
deer a licence, and avers that it was uſed for gates, Mc. An- 


Other plea was a right of common, &'c, c 
The plaintiff, in his replication to the ad plea to the iſt 
count, traverſes the right of common: and in his replication - 
to the like pleas as to the other five counts, traverſes the 
rabbet-walks being parcel of the Middle Fields. In his re- 
plication to the laſt mentioned plea, he traverſes the right of 
common. All theſe iſſues were ound for the defendant. To 
the plea to the 5th count, the replication traverſes © that 
« the cattle were the defendant's own cattle ; and that they 
ve were levant et couchant upon the premiſes, and commonable 
« cattle,” To this there is a ſpecial demurrer for cauſe, 
(viz. © that the replication is multifarious, and that ſeveral 
© matters, ſpecifying them, are put in iſſue, whereas only one 
cc fngle matter ought to be ſo”) and joinder in demurrer, To 
the plea to the 13th count, the replication traverſes the - 
cence ; (after proteſting © that the tree was not uſed for 
« pates, Hr. as is alledged by the defendant's plea.” And 
to this replication alſo, the defendant demurs ſpecially ; and 
* ſhews for cauſe, ©& that it concludes to the country, whereas 
44 jt ought to conclude with an averment 


Serjeant Poole, for the defendant complained of the hard- 
8 * We plaintiff put upon the 3 the 5th count, by 
inforcing the defendant to prove the cattle to be his own cat- 
tle, and commonable gattle; and levant and couchant upon the 
land; which hardſhip had 0d/iged him to demur, 

He argued, that /ome one fact only ought to be put in iſſue; 

not ſeuera . V» 
He cited Co. Lit. 126, a, [Letters q; r.] It muſt be one 
'- SINGLE certain material point. And fo alſo 8 Rep. 67-% WM mw 
Cregate's Caſe the laſt reſolution, ] lays down. the rule ac part « 
cordingly, © That an iflye ought to be full and SINGLE." | 


| 
| 
| 
F 
| 

| 


—_— 


— - 


really have a licence, yet the 


Faſter Term zo Geo. 2, 


No here are three prieTINCT facts put in iſſue e re- 
plication : any one of which Was ſufficient, 1 


For if the tte Wire mor 88 07, er were vide Wh Adis 
rde, they were not commonable cattle. The ia 
might as well have put twenty facts in ifſue, 


This therefore is, at leaſt, a fault in 1 and we hz 
demurred ſhecially, and ſhewi this for cauſe z “ That os 
« replication is multifarious, and that /evera/ matters are put 
« jn iſſue (ſpecifying them ;) whereas TY one SINGLE matter 
« ' ought 1 to be ſo.” | 


As to the der- The webe Webrig He the t tree 


was not uſed for gates, c.) traverſes the licence. To this 


replication, we haye demurred out of neceſſity : for though we 

who gave it to us (the 
plaintiffs ſteward) has denied it; — we apprehended, would 
do ſo again, on oath. Therefore we have demurred ſpe- 


cially, and ſhewn for cauſe “ That the replication concludes 


« to the country, wy it *— to conclude with an 
” * ayerment.” | 


Now they ned to have nerd the Boence 8 


and to have concluded with an averment. Crogates Caſe, 3d 


Reſolution, [/. 67. 4. b.] ſhews that this · licence ought to 


have been ſpecially traverſed, and concluded with an aver- 
ment. And Raft. 660. b. bir. 661. 630. 65 1. and 1 Brown 


353. and Tom. Entr, 365. and many other precedents, 
are ſo. | Ld Sk 


Indeed where the whole of the plea is traverſed, the con- 


eluſion may be to the country. But this is not a traverſe of 


the whole. So that this is a ere (by _ 2705185 from 
the common 135 of pleading. 


Mr. Yates alive for the plaintiff. 


One part of the duplicity (vi. the cattle not ot being common- 
able is not pointed out by the Ipecial demurrer. 


However, this traverſe is not double : though 1 agree that 
1 repre contains ſeveral matters; all which rock THER 


make up the defendant's plea, and make one ENTIRE defence. 
And it . 71 the reaſon of Crogate's Caſe, 8 Co. 67. 


Whereas a icity is, where diſtin matters, vor being 
part of one entire defence, are put in iſſue. For there are caſes 


| Where ſeveral matters may be * in one traverſe: as, for in- 


Now 


ſtance, a cuſtom conkiſting = parts, 


giB 
. 


Roninion 
v. RaYLEY, 


2d demurrer, 


iſ demurrer.. 
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Eaſter Term 30 Geo. l. 


57. Now all 25% parts have traverſed, make ons entire defence 
Tn 2757 for the cattle muſt be commonable, levant and courhant, * 
: Ron! neon his ou: or elſe it is no ſufficient defence. To prove which 
v. Rariay, he cited 1 Ro. Abr. 398. Letter G. Pl. 2, 3. Letters H. 
And I. throughout. 1 Sewurd. 227. The caſe of Steunrll v. 
Hogg, and 2 Show. 328. The caſe of Manneton v. Treuiliun in 
ad demurrer. As to the licence, the cauſe of demurrer ſhewn is, 16 that 
ec he ought to have maintained his declaration; and that he 

. 55. ought to have concluded with a traverſe and averment.” 


But precedents are both ways. 2 Brown's Entr. 283. con- 
_ cludesas the preſent does. oy wa} whoever has, ſeen the whole 
of this record will nat think that either of the parties has con- 
cluded te haſtily. He cited the caſe of Clarke v. Glaſs, Tr. 
23, 29 G. 2. 5. R. to prove that where the WHOLE contents 
of the plea are denied, the concluſion muſt be to the country ; 
but where only a particular fact is denied, the concluſion muſt 
be with an averment. He alſo cited 2 Lyutw. 1399, 1401. 
One | | 


* * 


The caſe of Huſtler v. Raines. 5k 
Serjeant Poole in reply — ö 
i demurrer, iſt. As to the two matters making but one entire defence 
MY E bog variety of fats, they ought not-both to be put in 
iſſue. Crogate's Caſe, 8 Co. 67, | 


And the common method is to trarerſe ec that the ſaid cat- 
« tle were levant and couchant.” 13 

As to the caſe of Manneton v. Trevilian, I agree. that the 
cattle ought to be {yuant and couchant, My demurrer here is 
in point of roku; and is ſpecial, 


8 8 88825 ſome . but I ſay this is not the common 3 ' 


The caſe of Hufler v. Raines, 2 Lute, 1399. 1401. proves 


nothing againſt me. 
| Lond MansFiELD held both theſe demurrers to be fii 
volous. . | 


The $UBSTANTIYAL rules of pleading are founded in „rung 
ſenſe, and in the ſoundef# and het logic; and ſo appear, when 
well underſtood and explained: though by being miſundenſfud 
and miſapphied, they are often made uſe of as inſtruments of 
chicane. Toy 4 


Po I, EW 


Eaſter Term 30 Geo. 2. 


Asto the preſent caſe It is true, you muſt take iſſue upon 


2 ſingle ro: but it is not neceſſary that this ſingle point 


g20 
1757. 
— 


ſhould conſiſt only of a ſingle racr. Here the point is, the Rozryon | 
cattle being intitled to common + This is the fingle point of the v. RayLer, 
defence. But in fact, they muſt be both his own) cattle, and ad demurter. 


41.50 levant. and couchant ; which are uo different eſſential cir- 


cumſtances, of their being intitled to common; and both of 
them abſolutely requiſite. Ty | 


So, as. to the Jjcence—the Keence is the goint in queſtion. 


And this point in queſtion, .*. Whether the licence was 
« given or not,” is put in iſſue; the 4<vhole turns upon 2h 


ad demurrer, | 


cular propefition. Indeed it may be a different caſe, where | 


partic | 
the whole of the plea is NoT denied; but only ſome parts of it. 


Mr. Yater has made right and reaſonable and intelligible 
diſtinctions: and he has cited an expreſs authority, | 
Mr, Juſt. DxxisoN concurred, 18 5 
1ſt, As to Crogates caſe—The replication 44 de injurif 
« ſul proprid aß tali cauſa,” will do, in all caſes where 
matter of title, and other things of that kind, are not in- 


iſt demurter. 


cluded in the © abſq; tali cauſa : ind if you admit them, you 


may then plead « De injurid /ud proprid ab RESIDUO 
pr. © "is — that reſidue. at the —_ Crogate's 
Caſe don't affect hi caſe. For here the queſtion is one ſin- 
gle repoſition vis, the meaſure of the common t and the 
meaſure of the common is the levancy and couehancy jointly 
with the property, | j FF + N 
Skinner 1 27 is a more ſenſible report of the caſe of Molli- 
ton and Trevilian, than 2 Show. 328. And there the levancy 
and couchancy, together with the property, were eſteemed to 


be the meaſure of the common; and net the levancy and 
couchancy only. ah 


80 that nothing more is here traverſed, than the meaſure - 


of the common. The caſe is in point. e 
Beſides, I think it is within Crogate's Caſe. 
As to the /icence—lTt is right, and avoids the prolixity of 


pleading. The old way indeed was otherwiſe: but it is al- 
tered of late. | 


And he cited a caſe (of an alternate way of traverſing a 
corrupt agreement,) which was in M. 5. G. 1. B. R. Fen v. 
Allen — Where it was holden “ That the plaintiff has a li- 
V either to reply * that the bond was given upon ano- 


of demurrers 


| 6 ther 


- gs. ® ther account,“ and to —_—_ the t agreement 
| a an que hoc, or to deny the corrupt econ direftly,” and 
Rösix ben de to the country. * And the caſe of Baynbam v. Avry 
v. Rayrrkr. ke png 2 Strange 871. goes upon the very fame ä 
eb . and mentions the r ane a 


* 


Nr. Juſt. Forres. It 1 of the fame en. 5 


Mr. Norton, who was alſo of counſel for the 1 de. 
aig — — not to give judgment yet; but to give them an 
to move for leave to withdraw their demurrerz 
and — : which the Court agreed to. And in a few days 
'afterwards, Mr. Norton moved for leave to withdraw the two 
demurrers, and plead to iſſue; (upon payment of coſts: oy 

4 RULE Was thereupon granted to SHEW CAUSE. | - 


„ Ab be Mr. Vater fhewed euſe for the plain, « al 
the defendant's being at liberty to withdraw the two demur- 
rers, and plead to iſſue. And he cited 6 Med. 102. The 
caſe of Croſs v. Bilſon. 6 Med. 1. The cafe of Staple v. 


ee His Haydon. 1 Id. Raym. 668. The caſe of Far v. Wilbraham, 


and 2 Strange 1002. The Bank of England v. Morrice: 
5 Sezeant Fol 13d Mr. Norton contra, for dde defendant — 


{The merits have not been tried upon theſe demurrers. We 
move this at common law, not under any ſtatute, ' And the 
Court not bound down by any certain rules. And they cited 
-2 Saund. 402. Rex v. Ellames, [2 Stra e 976-1, Dutch 1 of 
Marlborough v. Widmore, Hil. 4 G. 2. The caſe of 
Nee v. 22 Tr. 2565 2. B. R. [V. — 259. 8. C.] 


The caſe of Giddins v. Giddine, [Tr. 29, 30 G. 2. B. R.] 
It was after, was even after the Court hadigivren: , inen. 


a demurrer and 


C35 but the | "Add here is a declaration of 20 counts, manifeſtly intendel 


Court had to catch 1 e an to ſave colts. 
given no opi- - 


nion: and the 5 
If our motion is ak the contingent 3 aſſeſſed, 

] 5 
©» onforagy will be out of the caſe, and will be as none at all. 


out defence. 
Kerri) i. LonD MansrFierp—lt is admitted to ow "dk done, of 


a DEMURRER and argument: but this is * TRIAL; an 
withouſ any favourable circumſtances. 


* 


Now as no caſe of ſuch an nem * a TRIAL is 
cited, EO Sn that none EXISTS. ; | 


with 


2 „ Mt 325 - "wes 


Eaſter Tem 30 Ges. 2. 


Theſe are frivolous demurrers: and the only view 0 this 
motion is to get rid of the oof But the plaintiff would have 
had his coſts, if reg defendant had done right at firſt, and 
pu iſſue ä theſe e F * — been en goin 


Dan 4 
v. Narrir. 


So that here is neither precedent nor reaſon or alowing oat 


this hot: Wo Ny 
i. h Denon concurred. 


2 10 


Where ths demarrer i is firſt KEY before any 5 of wn | 


iſues, the Court will give leave to amend; as in the caſe of 
Giddins v. Giddint. But this is an attempt to an end an iſſue 
at law, AFTER 4 verdi- has been found on the iſſues upon 
FacTs, and contingent damages found upon the der of 


which there never was an inſfance. And we do not know 


where it would end; nor do I well know how the cauſe | 


puld be again FRcried Gown, to trial. 


If this had at ſipſt gone down to iſſue, and hag RIA 120 


painft the defendant, it would have carried colts. 


The Court cannot help ſeeing, that this i is. jon " RECORD: 
erefore we 


here are verdicts and contingent damages found. 
cannot help this 
be with the endant. 
The caſes of amendment cited are where the whole i is ſup- 
poſed to be in PAPER ; or elſe the Court coul p NoT have done 
We have no — to do this, AFTER tis plainly pen 
nnd; 


Mr. h uſt. FosTER concurred. 


* 


Per Cur ananimoully JUDGMENT for * 
PLAINTIFF upon the DEMURRERS.. 


I with we could; becauſe the merits ſeem to 
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* 29 6. 2. Roto. bag. 


\ Roberts work Peake, 


Note of hand 


in the name of 6 Gum i/oner Wilmot ahem, in —. 5 
two, but ſigned 


3 155 1 was a ſpecial caſe vetereed 85 87 
pay on dA bn ee ve rue => . 


| OLNEY 925 15 
her of t was Eos mh a promiſry dh FO the in. 
eee dorſes, 1 2 2 pr . Te 5 Ne. E 
e by two perſons; 


ſum, or 
i hal 5 794 5 ed, e the face of it to have been 
erwiie able 

20 bs not & 1214155 one, payable on the * death of i perſon named 
Ae in it; whereas it appeared upon the face of it, to have been 
note. given por two ſeveral *coxptTIons. For ny note, when 
® V. ante 226, given in eyidence, came out to be thus, „ we (naming the 
Goſs v. Nei- '& defendant Peake anD another perſon } promiſe to pay to 
ſon, on a note de H. B. 1160. 115. (value received) on the * _ of George 


1 “ Henſhaw: PROVIDED f Jeaves either of us ent to þoy 


ſhould come to e he laid ſym on of he ang be OTHERWISE abl{ to pay it.” 
age; ſpeci 1 9495 —— Frau 
DE Ss, = „ 8 Signed He OS hes only, 


And yet it was laid in the nach merely 2 a r 
ſory note abſolutely andi in all events 9 on the death of 


H. 
Mr. T. Clarke of 3 quer., 181 
The two queſtions upon this caſe are 
1ſt. Whether this be a NEGOTIABLE note, 


2d, Whether this note given in evidence ſupports the * 
ration: which is upon an ABSOLUTE note 5 — on the 


death of G. 8 


Firſt point—There can be no doubt but that if the note 
given in evidence had not had the proviſo added to it; but had 
merely been made payable on the death of George Henſhow it 
had been a good negotiable promiſſory bote, within the tas 
tute of 3 C 4 Ann, c. 9. ($1.]J 1 


» 


dlaration' was upon the notes as if it had been an 


® TO NE EO" 


-A S => »» 


<a 4 


3 K = 


Eaſter Term 30 Geo. 3. 


For the contingency of the death of G. H. is na ſuch an un- 
tertain contingency, as that the event may Hy or probably 


never happen; and /o the note might perhaps never become 
ble: but it is an even? CERTAIN and NECESSARY ; and 10 
uherwiſe, nor in any other reſpect uncertain, than merely as 


1757. 
Rox ZAS Ve 
Pract. © 


to the particular TIME when it will happen. 80 that it is no 


more than the ordinary caſe of a 
2 FUTURE day. 


And to prove this doctrine, and that this is à negotiable 


note, he cited 2 Strange 1217. the caſe of Cote v. Colehant, 
full in point; _ « to pay, &c. within ſix weeks after 


« the defendant's father's death.” 1 Strange 24. the caſe of 
Andreivs V. Franklin ſtill ſtronger z being © to ay, Sc. 
« within two months after ſuch a /bip /ball be paid off.” 


Then as to the e or condition, it is made abſolutely 
payable, on George 2 ity's death, an Event which tb'ill cer- 


tainly happen; therefore the proviſo is repugnant to the body 


of the note. And he endeavoured to ſhew a reſemblance be- 
tween this caſe and that in 2 Salt. 463. the caſe of Wells v. 


' Treguſan; and the caſe in 21 E. 4. 36. and Brooke, obliga- 
tion 58. LS. C. abridged.) e 


Second point The note produced in evidence will ſup- 
port the declaration. | 


iſt objection is © that the note is only laid, as the de- 
« fendant's ſeveral note: whereas it imports upon the face 


of it, to be made by zo perſons jointly, 


Anſwer. Perhaps one only fgned it: or if the other 
did alſo fign it, it was nevertheleſs, equally the note of the 
defendant, It is laid, and muſt be pleaded according to its 
legal operation. 1 Strange 76. the caſe of Butler v. Maliſſey 
is moſt ſtrictly in point. 1 | | 


2d objection. 4 That this is laid as an ABSOLUTE note, 
« without mentioning the two conditions,” (of being pay- 
© able) ir he ſhall be able;” or © 17 Henſhaw ſhall leave 
« either of them ſufficient to pay it.” fs! | 


Anfwer—But I ſay that this note produced in evidence, 
which contains theſe two conditions, will ſufficiently ſupport 


In attempti g to ſupport this aſſertion, he mentioned 6 
My. 228. the caſe of Roberts v. Harnage. 2 Salk. 659. 8. 7 
voy | 4 


promiſſory note payable at 


325 


1757. 
—— 


Ros EAT v. 
PRAKE. | 


aſter Ten 30 Geo, f. 


4 E. 4. 29. and 1 Strange 6. the of Butler a 
before mentioned. 7 "FE 8 Aal, 
Mr. Norton, ori defendant, yas ht oh: but 


A Lonp ManszieLD ſtopt him, and faid, T fancy you will 
Nr. Mr gue this: (meaning that it 2 e clear on 
orton's fide of the queſtion.) 


Mr. Norten This was an action, brought 0. an ware, | 

and is under very particular circumſtances. : 
I agree that a note in the name of two, and imp 

to be made by two perſons, may be actually ſigned by - 


only and will be good: allo BE ee, 


| te to its legal operation. 


As to che reſt—If the Court vas clears + he ad he would 


| yot trouble them. 
bf 1585 ManzrreLo—T: am very clear. 


* 


This note was payable upon a cynti 2 but it 18 vor 
an ABSOLUTE note. What would it ſignify, to have put in 
all theſe contingencies, if the party was abſolutely and at ALL 
events bound to pay it upon the death of George Henſbaw? 
moſt manifeſtly, it was not intended that he ſhould be 


bound to pay it upon * ö 5 death at all events, 


Therefore this is not a negotiable note: for a note payable | 
* an uncertain contingency, is not a negotiable note. | 


— 


Mr. Juſt. DznisoN concurred. - 


A note payable eventually upon an uncertain contingency 
can never be a negotiable note. And if it had been ſo, yet 
there ought to have been an averment © that George Henſbuu 
cc did leave one of them ſufficient to pay, ity” or * that he 


& defendant was as otherwiſe able to pay it.” 


And indeed this ſhews. plainly that it is not 2 negotiable 
note within the meaning of the act of parliament ; which 


means and intends an ab/olute note payable at all events. , 


| "Ad: T think too, that it is a variance in the declaration, 
from the note itſelf, for want of, ſetting out theſe conditions: 
Dara have been eee N. 


1 15 


Eaſter Term 30 Geo. 2. 


But indeed one of theſe points depends upon the other; 


and I think this note is only eventually and conditionally pay- 
able and by no means abſolutely and at all events. 


Mr. Juſt. FosTER concurred, both as to the variance 3 and 
| alſo that it was NOT a negotiable note as being payable even- 
zually and nut abfolutely. | oe tes: ad Hadi Th 


Per Cur. JupGnenT for the 
DEFENDANT as upon a nonſuit. 


Denn, ex dimiſſ. Burges, Vid. verſ. Purvis et al”. 


THIS. was = ſpecial caſe, upon an ejectment tried at Maid- 
Alone Aſſizes, in Auguſt laſt. e 


Richard Burges, being ſeiſed in fee ſimple of divers gavel- 
lind meſſuages, lands, tenements and hereditaments in the 
ſeveral e be. of L. M., B. M., and H. made his will in 
uriting, on Igth Feb. 1735: and thereby deviſed his ſaid 
meſſuages, lands, c. to his wife Elixabeth for her life; with 
remainder to his brother Thomas Burges, in tail male; with 
remainder to William Burges (ſon of his late brother John 
Burger, in tail male; with remainder to his own right heirs 
for ever. And the ſaid Richard Burger died without iſſue, 
and without revoking or altering his ſaid will. 


And the ſaid Thomas Burges and William Burger are ſince 


On 8th September 1746, the ſaid Thomas Burges made his 
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- PRzAKEs 


Plaintiff ſhall 
recover ac- 
cording to his 
title, where he 
demands more 
than he has a 
title to, but 
not è contra. 


will; whereby he deviſed all Bis real eſtate in the ſeveral 


pariſhes aforeſaid, to his wife Ann Burger, for her life. 


On 6th March 1755, the faid Elizabeth, widow of Richard 
Burges, died. | | | 


In Eaſter Term 29 G. 2. the ſaid Ann Burges, for deviſee 
of the ſaid Thomas B. brought her action of ejectment, for a 
MOIETY of the above gavel-kind lands and premiſes, vrox 4 
SUPPOSITION © that her teſtator Thomas, (as the brother of 


the ſaid Richard, and William B. (as the nephew of the 


4 ſaid Richard, were the: ONLY heirs of the ſaid Richard, 


« at the time of his deceaſe, according to the cuſtom of 


« 
* Richard in MOIETIES,” - 
On 


2 and as ſuch intitled to the real eſtate of the 
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a 1 


Edt re IVE 


Ohh trial of this ej it a in the courſe 
evidence, that the faid Richa Burges, keen 


| & deceaſe, left a niece (named Mary the EIS 


& LIAM Burges, one OTHER Par 2 the teſtator, who, by 

te the cuſtom of gavel-kind was intitled as co-heir, TOGETHER 

+ qu the ſaid (the brother) and A (the ne- 
« phew of the teſtator,) to the l in . 


Whereupon, by conſent of parties, it was * by the 


Court, that a verdict ſhould be given for the plaintiff, as & 
ene third part of the premiſes in the plaintiff's declaration 


ſpecified; ſubje nevertheleſs to the opinion of the Court 


err e l to e Ages—— 


. & Whether the plaintif, 2 FOR @ MOIETY 


et of the lands, tenements and hereditaments therein-men- 
« tioned, carr RECOVER one THIRD part of ſuch premiſes.” 


Which order of nif prius was afterwards regularly made z 


rule of this Court. 


And it came on now, in the ſpecial paper, to be argued 
Mr. Tou, being counſel for the plaintiff argued— 


That the leflor of the plaintiff muſt recover &CCORDING 5 
bis title. 


And this is ſo, whether the ejectment be 8 for an 


undivided, or a ſeveral and divided part; for the 4 or 


for part of a thing; for an entierty, or for a moiety. 


In Plowd. 420. 424. b. Bracebridge's Caſe—the reporter 


blames himſelf for not having objected to the verdict. But 


3 Bulftr. 184. The caſe of Cowper v. Fronkline, and many 


other caſes explode Phwden's notion © that the 1 Was 


2 liable to objection upon that account. 


4 


Here the declaration is for one undivided part; and the 
verdict, for another undivided part. Which is not an imma- 
terial variance from the declaration, ſufficient to prevent the 
— having judgment. 


© For there is no neceſſcy that the vendict ſhould agree pr 

ty with the declaration. All that is neceſſary is, that the 

Gig for which the verdict is given, ſhould be compriſed in, 
Y Ge thing denanbd by Ge deckmaticn. | 


And 


ee 


SSS *T <2 


M; 
bard 
defen 
that t. 
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| And it could be upon no atber foundation, that the caſe was 


« plaintiff had judgment. I 
nete the Yedlatation'is for u moicy ; 16-Which it was then 


which is mentioned in 2 Re. by. tit. Trial, fo. 
704. . 22. where an ejectment was brought of v meſſuage; Dann, ex 
and it appeared in evidence, and was ſo found by the verdict, dimil, 
« that only a ſtall part of the meſſuage was built by incroach- Bun ces, v. 
« ment on the leffor's land; net the reſidue z and yet the Punvie&al, 


ſuppoſed that the leſſor of the plaintiff had a right, as deviſce 


of one of #wo brothers of the teſtator. Indeed it came out 


upon Evidence, that the teſtator really left h brothers and 


co-heirs: ſo that the leſſor of the plaintiff had in fact a title 


to a third part only. And the verdict is accordingly for a 
4%ͤͤͤ .. 3 


But the mdiety 1NCLUDES. the one Nerd. So that what is re- 


corered by the verdict, being contained in, and being Ie than 
what is demanded in the declaration, this cafe muſt be ruled 


by the ground I have already mentioned, © that the leſſor 


« ſhall recover ACCORDING ro hir title.” And in point to 


prove this, is the caſe in 1 Siderf. 229. of Ablett, leſſee of 


Glenham, v. Skinner: where the declaration was of a fourth 


part of a fifth part; and the leſſor's true ritle was only to 4 


of ; of a fifth part; (which was onLY a THIRD part 
what was demanded: ) yet it was reſolved © that the verdi 
4 ſhould be taken according to the title.” | 


Mr. Bard, for the defendant; premiſhd thae this whi 4 


bard caſez and therefore deſerved favour, and juſtified the 


defendant's inſiſting on all legal objections. Then he 

that the plaintiff muſt ſhew a clear title to make ſuch a leaſe 
a is confeſſed by the defendant : and as he &nows his own 
tile, he ought to ſet it forth as it ir. 1 | 


In the cafe of Berington ex dimiſſ Dormer v. Parkhurſt; 10 
C. 2. B. R. and in Dom. Faye 1738. H. 7 2. 
the Court held that the plaintiff could not recover; becauſe 
the demiſe was laid before the time of actual entry; and the 
kiſe was holden void in its creation. 1134 


And if the leaſe is laid à die dati, it will not ſupport an 
cute upon the day, | | 10 

Two tenants in common cannot declare upon a joint leaſe. 
Jo is Cro, Jac, 166. The caſe of Mantle v. Wallington, | 


14 Combers. 


* 


17599 
— — 


A 


1 | 7 i 
4 In : Comberb. 1 in e b Moore v. Fondo, ans Bade- 
1757. dum e ch 


dess er emer brought. | 


dimiſſ. Bua - 8 | 
Es, v. Pux - * Lv. Lev. 334» 3 395: 'The caſe of Godwin. Blacktnan, w was 
e 


vis ** | ectment of the tenth part of a meſſuage deſcribed as be- 
| — in wo pariſhes; whereas the whole lay in one of them 
only: it was holden that the evidence did not maintain the 
jr xg Ah 3 _—_ was te preciſely 10 the waſh part of an en · 
tire 


83 330. In he caſe of Wheeler v. Ton, the Cour 
inclined that a demiſe de herbagto et fm did not main- 
Lain a declaration for the /and. | 


And he ſuppoſed there might be a difference 3 treſ. 
paſs a . : and concluded with Praying a rule fo 
a nonſuit. 


Mx. Knowler in erb- dN the Aer. title was mt » 
known to her: for ſhe ſuppoſed only 7400 oy and! it 
comes out that there was a FOR. 8 


gw XA ca > 


And * Queſtion i is, Whether te can recover under thir 
title? | 


The plaintiff here ſtands in the ar of a coparcener : and 
therefore ſhe may bring her action for her part, by herfelf. 


The caſe of Aller v. Skinner, in 1 Sid. 229. is in point: 
1 2 RY 8 A 
mand. 


Therefore he prayed that the benen might'be at wen 
to enter up — on this verdict. 


924 


This is an 3 plain 2A The rule is undoubtedy 
right, © That the plaintiff muſt recover according to the title.” 
Here, the has — HAL; and ſhe appears intitled tas 
THIRD : and ſo much ſhe ought to recover. 


Mr. Knowler's principles, and his authorities, are both 
right: and the caſe of Ablett v. Skinner, which he cites from 
1 Siderf. 229. is in point. 


And ſo if you demand 40 acres, , you may- certainly rec 
20: every day's experience proves 


1 30 Gec 27 


hats a ie in an affiſe fart may be recovered on 2 de- 
mand for che wvhole. And no. poſſible objeQion. can be made 
to this. For if More is laid, there is no reaſon why he Dang, ex 
ſhould not recover LESS : though the rever/e indeed will not dimiſſ. "wo 
hold p viz. that if he . he 2 Te be obs, v. Put 
W J 1 4 644 51.4 ne &al. 


Nr. Juſt. Paxzecy 8 ſaid, ke thought the 
caſe * Geodauin v. Blackrgan, cited hy Mr. Burrell — of 3 
Lev. 334, 335+ was a ſtrange. caſe. And the caſe therein 
cited, P. 355. ) 44 Nu 27> of an aſſiſe of @ mill, and a 
recovery of only par? of it is a ſtrong caſe *® againſt it. And * It is put as 
that principal caſe reported in 3 Lev. 334. is contrary to all vb, ky the 
experience. And Leuinz # cited ſeveral good caſes on fes 
0 the n ; whichtbeCouredid. not law . as to the autho - 


rity of the prin- 
cipal caſe, and 


Mr. Juſt. Foeren concurred, and ria the eaſe in guet. cites this old 


- caſe in order 
was in pot [1 Sidesf 229. to invalidate 


| 4 x | the Court's 
Per Cur. unanimouſly, „„ determination. 


Let the poo be delivered to the plaimtif, in order 
to enter up JUDGMENT for the PLAINTIFF., 
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4 Na to a thcloration on _ e Declaration 
upon ban 
Mr. 1/ bitaker, for the defendant, objected that che decrs- 2 
ob —— to have particularly fet forth « that the debt was that xr rs was 
« {worn to by the plaintiff; and that the ſum fern to be. due, an affidavit of 
e and for which the defendant was holden to bail, was debt, or that 
« marked on the writ.” For he alledged, that without 98 
ſhewing this, here was No SUBFICIENT authority t9 ARREST on the writ, 
the defendant : and conſequently the bail-bond is nar good, hs 
fince the act of 12 G. I. c. 293 but vid. And he cited 
! Strange 399. the caſe of Mills v. Bond; where the original 
proceſs was returnable at a day out of term : and it was there- 
tore holden a void proceſs. | | 


64 
= ö he oo $251 "hes 


Now here it is not ſhewn, & That the debt was to the 
amount of 107.” nor is the ſum due ſworn to, or the writ 
marked: all which are e/entially requiſite by the ſaid act of 12 
6. 1. c. 29. ſections 1 & 2. 


4 5 Serjeant 


4K 


„ 
1757. 
— — 


Wunx an, 


 Alignee, v. 
; he properly ſets forth; ind then ſhews the bond to be for- 
feited: ch i is the whole that is neceſſary for the plaintiff to 


G | 


Eaſter Term, 30 Geo. 3. : 


t Poole, for the plaintiff, argued d, that 
declaration is good, in its preſent pee * 55 2 th 


”- 


It is an action brought by an named of 2 ball bond which 


ſhew. 16 5 


And if the feriff has holden the defendant to bail, Sher 
"S ought not, or i N, the remedy of the defendune 
for that, is again but the bond itſelf is good, and 
not void z (however bl. it might K . be by: plex.) 


And he faid he would mention a very 1 ihe caſe 3 in — of 
his poſition: which caſe was, by name, Norden v. Horfl 


determined laſt week, in C. B. It was an action on a 


bond, taken for more than the ſum ſworn to; and this ſta- 
tute of 12 G. 1. was pleaded: but the Court e 


5 23d of Henry 6th. -.. 5 


to be only directory: and over. ruled the plea. 
Nor is it USUAL to inſert this in the declaration. 


Mr. Juſt, Dunison—It is en done, and often not : 1 have 
often ſeen declarations of Born SORTS; ſome, one 
way ; ſome, the other. 7 


Mr. Whitaker, in reply: My objedtion 3 is, < That there 
Sew cient rity ber Rows for the jhberif to An. 
c REST defendant.” And there is no need to = 
this: for it is a wid bond. 


3 Lev. 74+ The caſe of Giles Chien, proves the 


bond taken upon an impoſſible condition, to bg contrary to 
the ſtatute of H. 6. (23 H. 6. c. 10.) and to be void by it. 


Abd ſo, this bond alſo appears, npon the lack of the deck 
ration, to be a wid bond, as being contrary to the ſtatute. | 


; And 12 G. 1. makes this cixcumſtance efſential to conſtitute 
a legal proceſs; and * — reference to the ſtatute of the 


And this is not like the caſe of Norden v. Horſt i in C.8. . 
where the bail-bond was only taken for a greater ſum. 


Here the arreſt was void : and conſequently, the bail-bond 
was 9 . 


Lono 


. Eaſter Term 30 Geo. 2. „ 
Lok MansrittLd—This has not been thought n to 1 757. ? 
be ſet forth, till this time, ever fince the alas of of the act f..... 
128. 9 Nr ders it. upon reading the Act, appeur to be Wale An D, 
an ESSENTIAL requiſite to h mail of the bail-bond, nor in Aſſignee, v. 
the nature of a condition precedent to it: but on the contrary, WII DEI. 


the ſtatute of 12 G. 1. appears to be "only DIRECTORY to the 


herif, So that though the /beriff may be himſelf nn 


for ſuch an omiſſion, yet the 4 NOT v | ner | 


| bd Think itt rh Ho he cas faking bal for HAY ps 
. 5210 | 


In bath theſe * the ſer 1 e 1 
he anſwerable or puniſh le: rk. the bond is not VOID. ; * 


Mr. Juſt. Dxwusox concurred He ſeemed to ander that 
this point had never yet been determined. 2 


He thought the plaintiff was not, in * of law, 1854 
to ſet this out, in order to intitle him to action: een it 
certainly has been often done, pro majori cautela. | 


This original action appears to have been an ac etiam for 
ol. and a good precept is ſet out. Therefore the defendant 
was liable to be LES And it is is fer out © that he was ar- 
* refed.” This act of 12 C. 1. does nat make the proceed- 
ings vid, in caſe the defendant be arreſted without affidavit 
and marking the ſum ſworn to upon the back of the writ: it 
only 2 the ſheriff and plaintiff from doing it. And 
= may indeed be liable to an action hen the caſe for it;; 
(though perhaps not to an action of OR" : 41 but it does not 
make the bai/-bond voD.... - | 9 


| Therefore I think there ir ed "= out, „ ue dechraton 4 0 
h- to maintain this action of debt upon the bond. | ”m 


Mr. Juſt. Fos En concurred. The act of 12 6.1 1. is 8 
direftory ; it does nt make the proceſs void. And 48 this ob- 


ute | 

the jection has never been taken before, from the time when vat 
the act of parliament was made; I think it ought to be dif- 9 
couraged now, (after upwards of 30 years.) ONE pee anon 


And if the fact was ſo, ce that there was no en 
the defendant might have been. relieved in a, much 2 
and td; by applying to the Court, or to a] udge, to be charged 
Upon comman bail. | 
0RD Pier Cur, unanimouſly, 
J UDGMENT Was given for PLAINTIFF. 
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Tunes queſtions were ta be hereby led 


iſ. Whether, u 55 the death or eds 7 the tant 


of the barony of Gil. => in Cumberland, \a reaſonably ang:- 
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Friday, 2oth 
May 1757. 


Conviction on 
indictment for 
nuiſance in 
erecting build - 
Ings near 
the highway 
and dwell. 
ing houſes, 
and there mak- 
ing acid ſpirit 
of ſulphur, 


* y the 


air was im- 
pregnated with 


noiſome and 


offenfive ſtinks, 
to the common 
nuiſance of all 


N inhabiting and 


pallpg, * 


. * 


bout fix A eee this trial ended in a VERDICT 
. iy the FLAINTIFE, 282 all the three iſſues, | 


3 22 2 


nes vet], White and Ward. 


© 


N 


+ 


Tur as had been coi of n 


ere and continuing their works at Tawickenham, for 
making acid ſpirit of ſulphur, oil of- vitriol, anfl oil of agua 
DT indictment run thus, viz, That “ at ket 1 
6, ma: Fee Gf. the king's common -bighway 
" near the Noo ar Ber ſeveral of the inha · 
or « bias, by defendants erected 20 buildings for making 
ing and offenſive liquors ; and then and there 
64 wy 2 of (ode and other things, which ſent 25 
wh 3 of woiſame, offenſrue and  finkin ſmoke 3 and 
made, Is. * quantities of naiſame, 52 eve, 
6 J i ths ve Co Thereby and by reaſon ach 
64 hy 8 oe ve and ſtinking, c. the air was impreg- 
« mated with anome ondoffenfoe fnks a and ſmells ; to the com- 
% mon nuiſance of all the king's liege ſubjects -nbabiting, Ei. 


& and travelling and pa e faid, en highway; 
een eee, Oe 5 Nee gi 


Eaſter Term 30 Geo. 2. 


Richard Llyd—for the defendants—(on Monday 1 
_—_ 1956,) would have moved a:mixed motion 2 


a 


But 


r | 


conſiſt with the GENERAL RULE of the Curt, or with a par- 
ticular rule made in this caſe, to give them leave to move 


| "iter of theſe motions on this day, though the four days 


upon the pen were expired. Whereupon Sir Richard 
phe to begin with the motion for a new trial. And 


he ſaid that this indiQtment was laid for making a liquor from 


whence the air was impregnated with marion, „ un- 
wholeſome, and ſtinki ualities : and the Engliſh word 
« noxious” anſwers to in c nocivus.” But it appeared, 


he ſaid, pom the pay Farm that the — however offenſive 
and diſagreeable to many perſons, were by no means in re- 
ality noxtous, hurtful, or wholeſome ; but the contrary. 


Rule'to-ſhew cauſe : with this addition, That the de- 
« fendants ſhould have days time to move in-arreſt of 
« judgment; after the ( ſhall have given their opi- 

© nion upon e preſent motion e r b as I 
* © verdict AGAINST evidence“. 


On Tueſday the 23d of the Gre bud, Mr. Juſt. Dem 
ox reported the evidence; which was of great length, he 
ſaid, the ere being about 75 witneſſes on each fide : however 
he collected the ag ance of it together in his report. It ap- 
8 to be v rong on the part of the proſecution: and 
declared himſelf /atigfied with the verdict. And it 

ed upon his report, that the ſmell was not only intolerably of- 
fenſive, but alſo noxious and huriful, 125 der many perſons 
ſick, and gave them Head- ache. 


Mr. Juſt. FosTFR faid, chat/# tot poiſon? and © noxious” 


were ſ onymous terms; and that chere was N 7e Latin 


I or © noxious,” but © noctous." 


The ral was ere —— 18 
verdict, 


On the baue following, Sir Richard Liga, Mr. Nor | 


tm, Mr. Serjeant Hewitt, and Mr. Nares, moved in arreſt of 


3 Pe was not yet ſigned.) They objected to 


the indictment; t being laid general. ly, at the PARISsH of T wice 


knham ; and only ſaid dc near the common highway; but 


not {aid to be 1N the town or village: it may be upon a heath 
er common, for ** that 2 to the contrary. Though 
4 it 
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4 ſmells 


® But all this 
relates only to 
indictments 


for murder and 


manſlaughter z ' 


and dpes not 


Foncern nui- 
lanccs, 


Eaſter Term 30 Geo. 4. 


it appears by Ne. Abr. 139. title Nuiſance, letter P. 
Rankett's Cats, that making candles, even in a vill, "$A 


- cauſed goth heat 10 he W 2 an holden to 


1 


But 3 NO OFFENCE is preciſely 144. It ehe 
$6 by reaſon of the noiſome, affenſive and'ftinking Foo th 
cc air — im ted with noiſome offenſive ſtinks and 
* N 0 uncertain terms. As to 


ee ee, | 


| 


1 ee v. 


27 e Pl. Cor: 195. Als v. Nee (for keeping © glaſs 
1 uſes the words 5 unwholeſore and dangerous.” 1 455 hs 
Ker v. . (for a nuiſance in keeping a ſoap=boiler's 4 


nace, ) 4 6 enwholeſome turpibus, culoſuſtwis, contagious and 
« inf Here, tis only aid to be ee noiſome and of 
4 fenfioe?* 5 ought to have been laid preciſely and particularly, 
#2 Hawk P. C. 184, 185, 186. „ Hur is alſo a vague 
term: it ought is ve deck he Obs. 1 


As to the vague term © rear, ak rac of Willa v 
Broadbent, Paſch. 1745. B. R. "where a cuſtom (c to lay rub- 
©, biſh near the eye of a coal-pit” was held bad! though that 
was a.cipil ſuit, and the cuſtom found by a verdict. Much 
more upon an indictment. And this a lawful trade; and can 


| become a nuiſance only by accident, vis. by being ſo to a town 


or 1 e It can be indictable only for being exerciſed in 


the of a town, For, according to 2 Show, 329, Rex v. 

Pierce, 1 ſuch trades ought not to be in the ee! parts of 

4 the city z but in the out-ſkirts.” And the court will ut 

2 ume that this was in the town. gendes hurtfulneſs is 
/t of _ indictment. Palm, 198, 199,. 


D ; Mr. Morton, Mr. 4 n, Mr. De Grey, Mr. 


Stoto and Mr. burke, contra, for the proſecution, anſwer- 


ed, that noiſome” — indeed a complex idea; but ſtill 


1 includes © 3 


| Io been cite 


m— & noci uus, ang certainly.imports a nuiſance, 2 Ro. Abs 
9. letter F. pl. 2. Rankett's caſe of a tallowechandler is as it 
. but 1 Hawk. P. C. an 21 c. 75. E 

ders at and diſputes that determination | 


E Near” is ſufficient! op z __ was as articular as 


the nature of the thing would admit: for it was no equally near 


zo all the houſes, And after o verdif, it thal be intended w 
een 


As to the caſe of Ville v. Breadbent—A preſcription mult 
þe certain: belides, that was laid too extenſive and artir 


t:ſtands in the place of the Latin 
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© amounts to a nuiſance.” And hero the j jury 


Eaſter Term 5 O0. 4 2. 


here its laid eine ute in ab 
— N it is a very populous place. 


They cited ) HalPs Cafe, 1 Med. 76: who had erected Wire and 


\ I 


2 rope-danc — at Cbari 
« It becomes a nuiſance to the 4. That was the foot 
he put it upon. And this indictment of ours is laid extens 
— enough to be a common nuiſance; though not a publio 


Per Hale, Ch. ]. 


17576 
. 


Rax vf 


RD, 


: nor did it, mani. tg vero gg | 1 


| nd paſſing mer it, + bs 


Their objections come too ow — l for i it is a 
mere matter of evidence, © whether it was naxious; or not.“ 


And ttis Plain that the defendants underſtood the word 


* noxious” in the ſenſe of © unwholeſome ;” becauſe they 
defended themſelves upon that foot, and examined many wit- 
neſſes about the unwholeſomeneſs of the ſtench, In Cro. Car. 
510, Tohayle's Caſe, (there cited in the cafe of Morley v. Prag. 
a erecting a tallow furnace croſs the ſtreet of Denmark 


oule. 


W Nay, an offenſive ſtench is of itfelf a nuifance ; gven 


in Ts trand was 144 a nuiſance, and to be re- 


though b. ſhould 0 ſtrictiy hurtful. An indictment 


merely for a fench would have been good; even y e. an 
epithets. It depends upon rendering the property N 
ſons incommodious and uncomfortable to gh . is 7. — is 
to be tried by a jury, Whether the thing be really —＋ a 
*. prejudice or incommodiouſneſs to the r eee 
ave found it ſo. 


And as to the place—That alſb is matter of evidence. The 


court cannot take notice, ex officio, of the boundaries of the © 


pariſh of Twickenham. It is the concourſe of r 
point muſt depend upon. And * — ſtrongeſt 
word that we could uſe, agreeably to the circumſtances of 


gy caſe, And the jury, who haye . it have rn 


hard Ll 3 het 0% 
r „ 8 epi 1 


? alone, would not be ſufficient, And as to 
word * near," he obſerved that the jury have not found horw 
my it was. And the laying it general * in the pariſh” at 

large, does not ſhew that it is a fact indictable: for it might 
be at a vaſt diſtance from any houſe or place of reſort, 


Lonp MAnsF1ELD thought there was nothing in the ob- 
fellions 3 which, he ſaid, are reducible to 3 heads z vis. 


iſt, That there i is no ſufficient charge of the burtfulns 
2dly. That it ou not preciſely * *# whom” the hurt 
za hy 


h; done; Kee 


an 
| 92— 
REX v. 


u n and 
ARDs. 


adly. | 


it, ever ſince the act for the proceedings being in 


Thirhy-—It is /ufficiently laid, ant in the necyſtomed man- 
ner. The very ex/fence.of the nuiſance depends upon the 


- Je That it aly „in the | : » 


W Tis 

P 9 * * LA — *% , : w 

= 43s 1 4 * 5 * bs EC 4 Fr . 42. : il ” 47 4 * 
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 Firſt—The jury haue found e that it is t0.the common mu. 
ce Janes of the king's ſubjects dwelling, fc. and travelling, 
% . x l , ²˙ ( ; 


FS IE 3 | CCC 3 21 7 „„ 
And the word © navious,” not only means: t burgful and 
% offenſive tothe ſmell ;” but it is alſo the tranſlation of the very 
TECHNICAL erm &* nocivus;” and has been always uſed for 
Engl. 


neceſſ e ſmel — 
it is enough, if it renders the 21joyment of life and property 


' Secondly—The perſons incommoded are /uffcientlh de. 
W N the : £97 is charged to bei ae ane Br 
ſance of perſons inhabiting and trayelling near, c. and un- 
leſs they had been ſo near as to be hurt by it, the indictment 
could not have been proved. Whereas in the caſe of Wille 
and Broadbent, it was quite uncertain how near the rubbiſh 


Lg 


* 


+ 
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| * 


number of houſes and concourſe of people; and this is a 
por e to be judged of by the jury. And in the very 
onſks in Tremaine 195. of 2 glais-houſe, and 298. of a ſoap- 


| bojler's furnace, they are laid in pariſbes, * apud porech', 


6 bet. Therefore there is no foundation forthe objections. 


Mr. Juſt, Duxrzon—There is ® ſufficient legal certainty in 


this indictment: ſo that the defendants had an-opportunity 
of making a proper defence at the trial, a 4 


Upon a former trial, the indictment then before the Court 
charged the air to be cortupted, Ts preſent indictment is 
better expreſſed. The word c noi includes the com- 


plex idea, both of inſalubrity and offenſveneſs. And there 
was no need to ſpecify particular inſtances of the effects of it. 


There is nothing in this objection. And it is alſo ſuffcientiy 


_ charged to whom the nuiſance is done, 


As to the laying it in a pariſß—It is likewiſe ſufficient. In 
the caſe of the King v. Blower, Hil. 27 C. 2, B. R. the 
Court declared they would take the vill and the pariſh to be co 
extenſive: and they held that there were only two caſes where 


it was neceſſary to /ay a vllʒ which were upon the {tatute of ad. 
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Eaſter Term 30 Ged. 1. 
ions (where y ou are tied u to the vill) and in appeal of 


-_ 2 the ſtatute of loucgfter, cap. 9. The deſcrip» \ F 


ms. « PROPE altar viam regiam,” is the common me- 
thod, it is laid ad commune-nocumentum: and the jury 


hr Seem F form. Waal. 
is. Whether the 13 


Nr. Juſt. Fosruz—The only queſtion 
« fact laid implics-a paiſance?” I chin it der. | Otherwiſe 
he mere Jaying it to | * ad commune nocumentums” would not 


perhaps help it. Thi is certainly a common nuiſance, And adly. | 


i NEAR the highway aud dwelling-houſes,” is properly al- 
in order to ſhew. to be ſo. V. 1 Strange 686, 8 
Papa 12 6. 1, B. R. in point 2 t 
— that laying a robbery c in on NEAR” 6 
Teen no; ie 1s eee. Ys Te 


Note—Mir, Juſtice Wilnet was abſent, in th Coun, of 8 
Cancer 


| bothatthe Covar were — the asien 


vet N . That (acco g to the uſual courſe in like 
caſes) u rule at all was here taken in the rule-book; 
only the counſel for te defendarits took nothing ty * 


motion in arreſt of judgment, 


on Ther, th A. 1757, on a motion for the judgy 
ment (or e Sener, of the Court upon the defendants, | 
for the offence whereof they ſtood convicted, —it ap . 
that the nuiſance was ab ly REMOVED; (the aer = 
demoliſhed, and the materials, utenſils, and inſtruments, 
fold arid parted with; } they were upon 8 (each fot him- 
ſelf only, and for ſuch as "acted for or under him, ) into a rule 
* not to renew them,” only fined 65. gd. each. But on a 
diſpute afterwards ariſing, how the rule ſhould be drawn up, 
l was on Friday oth May ſettled by the Court to be thus 

« By conſent of . on both ſides, it is ordered that 
e upon the defendant Ward's undertaking that neither he, 
« nor any other perſon by His conſent or direction or for hig 

be che or benefit, ſhall for the future make or cauſe to be made 
* in the works lately carried on by the defendant bite at 
e Twpichenhamn, 9 in the indictment in this cauſe, 
hur, or preparations of vitriol, or 
4 dil of agua fortit; a of 6s. gu. be ſet upon the ſaid 
60 pa ng ard, for the nuiſance of which he has been 


" convicted,” | And 
ee, run entered in» ue. mutotic mas 


Bond 
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| Perſon lited 1 e 3 Wd into ay dience 03 


Surrendered by 1 vrit of habeas corpus lied for ty his d,, and it bein 
* agreed that he was Wend of of the Savoy, as : 


an impreſſed man, the coun wy ede di] tet 
* _ their right ro SURRENDER him, f 


. 4 
Tun Covar (namely Lord Man 1 Mr, Fun Den 
=; and Mr. Juſt; 27 5 wh no Meng their right: — . 
1 | heſitated as te tion o/ F him, after he had been ſurren 
> 7 + .7 deved. 1 the olauſe in the preſſing 
e - V. 29 G. 2. * 914. P. 175.) of not inhing him our 
8 fervice. Mr. Juſt. DRNisox cited two caſes; vis. 1 
ange 641. the caſe of the bail of Boiſe and Sellers in this 
"a where the defendants were returned to be ch 
with two civil ſuits and ſeveral Exebeg 
frauds in the cuſtoms: and when the Court was ſatisfied of 
the reality of the debts and priority of the actions here, 5 
defendants were ſurrendered, and committed to the Mar, 
: And acaſe in Tr. 22, 23 G. 2. Res v. Chitty, B. R. where 
I the defendant was returned to be icharged with a contempt 
RT 7 Exchequer”: he was ſurrendered by his bail here; and 


SE IF 


Logp MansritLp—We may fir commit kim to the Mar | 
(hal; and ben remand him immediately to che db. 


3 3 7 Suppoſe 


SA 

committed to the Marſhal; who was immediately ſerved with 

8 new habeas puny to remove him. 0 the Fla. . = 
Mee der wei and by Gn bn Sins iu ride ö 

owt of the King's ſervice, but upon ſome 'cRIMINAL matter: | 

V. che act as above.) nnn F 

qr hae e eee n L 6 

Mr. Juſt. FosrxR In tho caſes cited by my Andes Demi | | 4 

Sy the proceedings were 122 on 25 E.) . Ay _ « 

| enacts” that the King's debtors ſhall not be p 1 10 

| the proceedings of their other creditors againſt them: yr « 

it was a matter of right. This is an indulgence to the bail, to 4 

| it them to ug, in the defendant and ſurrender him. 9 

1 ut we cannot take him out of the King's /ervice; this not « 
44 being a criminal matter: V. ut ſupra, 29 G. 2. 4. f 14.) 10 
by 80 that we may after we have entered an broke upon ; 
x che bil pee, remand him w de gal f of Þ- 
| , . 343 


Huter Term 30 Geo 2. 
Suppoſe him to be a ſoldier at large, (not in cuſtody;) and 
2 Ken were to bring him in, ang ſurrender him; he 


muſt be committed to the cuſtody of the Mar/ha/ upon ſuch 
ſurrender; but aner ſet at large: and ſo we may do here. 


* 


And accordingly, = | ; 
by his bail, 


. 


firſt committed to the cuſtody of the Marſhal: but the Mar- 


ſhal was ordered to deliver him inſfantèr to the keeper of the 
Savvy ; and he did ſo immediately in Court. And an ex- 


zeretur was ordered to be entered upon the bail piece. V. pe. 


+ Capron verſe, Archer. 
U a queſtion | concerni ing the TERMS upon which the 
the bail ſhould have time*to ſurrender the principal, after 
a writ of error bronght— 
Mr. Juſt. Drvrson and Mr. Juſt. Fos ren, the only two 
Judges in Court, held that it was the ALLOWANCE of the writ 


1757. 


Bom Db | 
Isaac. 5 


7 
. 


Bail.thall have | 
| 2 to ſurren · N 
der princ 
after "— 
error bro 
by him. 


of error, that was a ſiuperſedeas to the proceedings below; and 


that the NOTICE of its being allowed was only to bring the 
in poſſeſſion of the judgment below into contempt, in cafe 


7 
he ſhould perſiſt in proceeding n to ſuch 
notice. And therefore, as in the preſent caſe 


„ the defendant's 
writ of error was ALLOWED BEFORE the time was expired 
within which the bail had indulgence to ſurrender the prin- 


cipal, THOUGH NOTICE: of ſuch allowance was not given to 


the plaintiff's attorney ti AFTER the expiration of that time; 
the tent gave the bail the ſame terms as are uſual where 
they apply wiTHIN the time indulged to them (by the preſent 
courſe of the Court) for ſurrendering the principal. And ac- 
cordingly the RULE to ſhew cauſe why the proceedings 


upon the writs of ſcire facias iſſued againſt the bail ſhould 


« not be ſtayed, until the writ of error ſhall be determined; 


„the bail undertaking to pay the plaintiff the damages re- 


t covered by the ſaid judgment, ox furrender the defendant 
into the cuſtody of the Marſhal of the Marſhalſea of this 
«Court within four days next after the determination of the 
«© ſaid writ of error, in caſe the fame ſhall be determined in 
« fayour of the defendant in error,” was Maps * ans0- 
ra. ons | N 


* For the 


clearer under. * 
landing of the 


different terms granted to the ball, under different circumſtances, ſee Myer v. Arthur, 


dtrange 419. Hunter v. Sampſon & al', 2 Strange 281. Everett v. Gery, 1 Stran 


343. Richardſon v. Jelly, 2 Strange 1270. Cole v. Buckland, 2 Strange $72 : (parti- 


deularly the zſt and 4thof theſe cales, which ſhew the diſtinẽtion.) 
af Pelly 
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——— Pelly the younger ver/; Governor and Company 


At Canton an TI came before the Court, upon / a caſe reſerved on 2 
Eaſt India Sip trial at Guiluball, before Lord Mansfield where a ver- 
eg r dict was found for the plaintiff; ſubject to the opinion of the 
| which * Court. It was an action of covenant upon a palicy of inſurance. 
All the ſails a | 1 ö MO ATV TH 0 Ef Fe 
furniture were . Caſe; The plaintiff being part-owner of the ſhi Onflow, 
| r an Eaft-India ſhip, then lying in the Thames, rig Se on 

a voyage to China and back again to London, inſured it at 


put into a 


/ warehouſe and from London, to any ports and places beyond the Cape 
| —_— m_ Good Hope, and back to Londen; free from average under » 4 
2 er Per cent. upon the body, taeble, apparel, ordnance, munition, 
33 — artillery, boat/ and other furniture of, and in the faid ſhip: 
they were acci- beginning the adventure upon the ſaid ſhip, c. from and 
dentally -* gs immediately following the date of the policy; and ſo to conti- 
this is des nue and endure until aer. bb ol or 2 
words and Zackle, apparel, &c. ſhall be arrived as above, and hath there 
ng of « moored-at anchor 24 hours in good ſafety. "And it ſhall be 
mo d lawful for the ſaid ſhip, in this voyage, to proceed and fail 
2 to, and touch and fay at any ports or places whatſoever, 
tackle, apparel, Without prejudice to this aſſurance. The perils mentioned 
— Frame other — the policy, are the common * ou 2 ger” 4 men 
ture, war, FIRE, enemies, pirates, Wc. Sc. and 10 pe- 
3 1 rils, loſſes, r Dr. the premium was 7 guineas 
and fire (ex- per cent. with the uſual abatement of 2 per cent. in caſe of a 
5 n loſs. | OI | | . 12 
Ports An ä i 6 | | | G TEIN 0 
places beyond "The ſhip failed, &5'c. arrived in the river Canton in China; 
Good where ſhe was to ſtay, to clean and reit, and for other purpoſes. 


and back again Upon her arrival there, the fails, yards, tackle, cables, rig- 


do London. ging, apparel, and other furniture, were by the Captain's 
order, taken out of her, and PUT INTO @ warehonſe. or 

houſe called a bank-ſaul, BUILT FOR- THAT PURPOSE on a 
SAND=BANK er /anall ifland, lying in the ſaid river, near one 

of the banks, called Bank-Sau/ I/and, about 200 or 220 

in length, and 40 or 50 yards in breadth ;, is order to 

de there repaired, lept dry, and PRESERVED till the ſhip ſhould 

be heeled, and cleaned and refitted. Some time aſter this, a 

Fire accidentally broke out in the bank-ſaul belonging to a 

Swediſh ſhip; and communicated itſelf to another bank-ſaul, 

and from thence to the bank-ſaul belonging to the A gh 

and conſumed the ſame, with all the ſails, yards, ractie, co- 

| bles, rigging, apparel, and other furniture belonging to the 

Onſlow which were therein. | 1 


* % 


V3AGE, a wn ho ee: roman for. all 


ſhips which go a Chixe voyage, except Dutch hay 8 


. oo paſt are denied this Rovay Ex» 
u 


and loo 
« * near this Bank-Saul Iſland in the river Canton, $UR ance 
« to unrig the ſhip, AND te 4 e bey e yards, tackle, COMPANY. 
« cables, rigging, apparel, and other furniture; and to put 
« them on ſhore, in a bank-fau} built for that purpoſe on the 
« ſaid iſland (in the manner that had been done on the pre- 
og een ary ones ee 1 
« be e ept ary, pre un 
« ſhould be heeled, cleaned and refitted.” And the caſe 
_ ther ſtates, that it appears that the ſo doing is prident,, oo 
| the common r ſhip, 
4257 and inſured, and . — 
[ ; 


| The tip arrived from her une, in te Ss is 
 Soptember $54 (having unrigged, and put in the beſt 

ain Hats of the oat -and een of af 
fin would pede.) 431 1 N | 


Queſtion, Whether the directs « are liable to * fon | 
this loſs (/o happening upon this bank-faud, within the intent and 
meaning of this policy ? + oh | | 


Mr. Williams, for the plaintiff, after premiſin , that this 

2 ariſes upon the conſtruction of a poliey of inſurances 

policies of inſurance are of ancient date; are-be- 

_ neficial, 4. wa tend to divide the riſque; and have been 

every where encouraged. in trading countries; made thaie 
three diviſions of his argument. | 


iſt. He undertook to prove that the tis demands tre | 
founded on ſtrict i ice. pl 


2dly. That they are i os . 
meaning of the policy; and WD ; 


3dly. He ſaid he mould mention the _"_ of rigs” 
lawyers, upon the ſubject. 1 


Indeed it has been objested « that this is nor a loſs AT ObjeRtion. 
4 gn but «2 loſs at land. 


Pa The policy is general: it is not confined ta loſt a Anſwers to it, 


Wa 


# f h 
+ = 


ſuch denial as a great loſs) *« 2 — CHANGE A 


1 
1 
* 
J 
| 
7 
co * 
; 
BN. 
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Sx 


| This xo fd an at ha 


S upon | 8 
——— / Then ho proceed to vg hae aha gs 


enancs As- 33 


gun ae 


ComMPany. 2 iſt. As to the of the ug cas 
oft Head of Jae 7 boys 


—_— The ene have ptofeſſediy and explicitly infured 4 


= and all her riggin furniture, &r. from fire, Wc.” from 
ing out ro 


mium accordingly. what has here been done is Rated to 
have been done ©& for the benefit of the inſurers, and of the 

1 25 and of all perfons concerned in n a and 
| to have been prudent.” - 


If the body of the ſhip had den dont | in this interim ; and 
theſe ſails aid furniture had been — Dr BEING ia this 
ve 


| ego a the inſurers would then had the benefit of 


this ſalvage. Therefore they ought, in the contrary event, 


to be anſwerable for them, when they were by theſe means 
burnt, and the /b not burnt. It was the Captain's duty, to 


perform the voyage in the uſual and proper courſe. And 


this was ſo far from being a neglect or miſbehaviour in the 
captain, that he is ſtated. «© to have acted PRUDENTLY, and 


for the BENEFIT 4 the inſurers and of all Toncerned.” 5 


| ad Head of ar- 2dly. 
gument, ſurance © from London to any ports or places beyond the 


« 'Cape of Good Hape, and back, and DURING THE Vordach? 
and . expreſsly inſured againſt. or e 


And it is alſo within the meaning and intent of the policy, 

For this loſs has happened within the usual. courſe of the 

e, and of this ſpecies of trade. And therefore the in- 

ſurers are liable: And this is the true diſtinction. To prove 

which he cited 2 Salk. 445. Bond v. Gonſales: © deviation or 
« not, muſt be taken according to the neceſſity and age. 


| — <xaY v. Simmons, 11th March 1741, at Guildhall, per Lee, 


Ch. J. „If the mafter puts into a port not uſral, or ſtays 
ec an unuſual time, it is a deviation, and diſcharges the inſu+ 
cc rer: not, if he does as USUAL.” Tierney v. Etherington, 
S March 1743, per Lee, Ch. J. at Guildball—The goods were 
unloaded and put into a fore-/bip at Gibraltar; and there loſt. 
The queſtion was, Whether this was a loſs at land; or a loſs 
in the voyage He held © that policies ought to be conſtrued 
“ largely, and for the benefit of the inſured ; and according 
to the courſe of trade and the methods USUAL af the * 


r RETURN: and they muſt be taken to 
be ay ov. noe uſage : and to have calculated their pre- 


This is within the words of the policy=—fTis an in 
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„s Sth baden or of trade vt Oita "i 
held e the inſurers to be reſporifible.” And i Bofer Tem 


Jay. As to the 0 inions ef forei l "he 


« all lofs happening in the gau courſe of the Voyage. 


And to this purpoſe, he cited Locceniue, de jure nuritimo 
Ivor To. de aver, | — 
n the maſter's urfuing the uſe gia? counte af bf yrs" | 
Mavcarlus de Jure Morcater I. 2. c. 15. No. 148. Neccur, 
25 ¶ Nccurutionibur, e a "The" faſuper e "for alt" 
ws run | 


So that thy principles of juſtice 2 equity, the iiifineſs 


e and the 1 n ger _ 
vour of the plaintiff. | 


Sir Richard Lloyd, for the defendants (the ger elbe 
to Mr. Wilkams's general e mpat ; by: ot . i 
were liable for all loſſes during the cour/e 
he denied Mr. Williams's 885 uſions; | rang bet \ 
policy was certainly cnfined to loſſes af ſea : 1 ir 
loſs was a loſs en $HORE. This is a policy OS body of a 

to ſes at ſea 


ſhip and therefore is manifeſtly con Fry, 
Beſides, theſe goods are Seite, by che very declaration 


t“ to have been carried * on ſhore.” And ad Ty bing a infor * Some of the 
poſition. breaches are ſo 
As to the a - N er that the /hip A bad been banks, and Aligned. 


ance ® out and home,” does nat interfere 


r the falt, Er, ſaved,” it is no argument at all: for if th 
had vor been Ig, the inſurers could nor certainly have been 
liable to pay for them. As to the prudence of the _ 
It might be prudent with regard to the owner? : but this 
care of them is not to affect e inſurers. He is indeed to 
at his beſt for both: but diver/o intuitu ; and not to ſerve 
the one, at the riſque of the other. As to the worth of the 
policy—He denied it to be within them referring * to 
the words themſelves. | 


e e ane e cha cratine e and frogs 
writers have ſaid no more than 2 mn, 3 — 1 | 
the inſurance muſt be ungerſtood 12 
trade, and durante itinere, But nagh queen is, 2 
* the iter inſured· cl 
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 AvgURANCE "Now this i is an LACS ond az TR; BET 10 1 1d 
Couranv. furniture, &c. from port to port. And policies muſt be con- 

ſtrued upon che nerd of them, or from neceſſary conſequences, 


If If anything wo the natural import of the words Was in- 


e FO ee 


cannot 9 e 
. de 5 The Court alone are 6 lache 6f the extent of, the Geng; 
and theſe contracts have been conſtrued , iy 4 A devia- 
tion from the particular voyage e iſcharge the 
inſurer; unleſs a necęſſty intervenes 3 which does, and ought, 


to alter the caſe. But even that muff be within the compaſs 
of -the voyage ' deſeribed : for if it happens AFTER .@ deviation, 


the * my is diſcharged, even B the ip ſhould have 
returned into right road again, before the acci ent hap- 


pened. Now this ns accident did nt boon. WITHIN 


* voyage, ured: r it n AT LAND. 


But Mr. Wilken, mz oe; this: ppened in i be 21 
trade. e erg 18,. « That we have gangs rs do 
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Er ahn at . 
do it; for Nez reſtrains them 155 inſuring at land: and 
thexgfore, the certainly never intended it. As to the caſe 
of Nerney v. Etherington, p. 17 G. 2. it was not a . 
licy. It was thereby agreed, t that they might unload, &. 
« and reſbip into an Engliſh ſhip.” ” But no Engliſb ſhip be- 
ing there, they unloaded upon 2 ore-ſhip p. And this was 
= at SEA; for the ſhip was loſt at /ca :. ſo that it ſtricty 
and properly was WITHIN the voyage. And as to its being 
re-ſhipping, in caſe no other ſhip was there; 
dy is no ſuch agreement in the preſent caſe, as was there 
inſerted in the policy: fo that it was within the very terms of 
the policy, in that caſe. He cited the caſe of Fitzgerald v. 
Pole, in p. 23 G. 2. in B. R. and afterwards in dem proc. in 
May 1752; which was an inſurance of a privateer for four 
1 and there the whole cru * was by this Court Pe” 


A111 a os nt 


at land. 
| ſhip to another, the reaſon of that muſt be, that the inſurer 


Europe, except the Dutch : who are ſtated to conſider it as a 
diſadvantage that hey are not permitted to do it. And it is 


Eaſter Term 30 Geo- 2. a 


Nood to be, inſured : ana doe inſurers were holden here to be 


bound, though the ſhip-itfelf was ſafe ; and accordingly they 
ve judgment for the plaintiff. But the Houſe of Lords 
Feld them. diſcharged," as the „bi was ſafe, and affirmed 
the judgment of the exchequer chamber, who had reverſed 


1787. 


PeLLY v. 
Royal Ex- 


CHANGE 


that of B. R. And there is no inconvenience in my doc- Assvrance 
trine: becauſe whatever, is by the parties particularly meant Couran r. 


to be inſured, beyond the general —_— of the words, may 


- 


[ 
Ss 8 * — ö 
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This fre happened during he. courſe. of the voyage, And 


this inſurance is not merely upon the ſhip, but upon the rig 


ging, fails, tackle and furniture likewiſe 3 which in their na- 
ture are capable of being carried on ſhore, and :gſually are ſo, 


£ 


upon theſe, occaſions, as is expreſsly.ſtated. 


Es ſpecially inſerted in the _y and then all will be clear, 


And this is x loſs happening in port. It is the proper and 


the only port where the Eugliſb can clean and refit their ſhips, 
And 2 a ſand-bank in the river, is a loſs at ſea, not 
f the goods cannot be removed from owboard one 


has had only that particular ſbip in contemplation, on which 


he. inſured; and" perhaps the care and caution of the maſter a 


ol it too, as well as the goodneſs. of-the ſhip. N 


This taking out and depoſiting the riggin 
is done-by all the nations in 


ſtated to be for the benefit of the ſhip; and of the inſurers, 


and all concerned. And this being the uſual-courſe of the 
voyage, it was unneceſſary to particularize or ſpecify this in 


the policy: it muſt neceſſarily have been: in the contempla- 


tion of the inſurers. 


42 - 


And as to the Company's being obliged by their charter, not 


to inſure on land—the merchants inſuring with them are 


nt obliged to know this : nor do the Company in fact praiſe 
it. Beſides, if they do it, notwith/tanding their charter, they 
are not the leſs bound to anſwer what they haye undertaken, 
And indeed the charter only means to preclude them from 


inſuring houſes and buildings at land, (which is quite another 


thing,) not ſhips at land. 


As to the caſe of Fitzgerald v. Pole, there was no loſs of 


the thing inſured : whereas here is a loſs of the very thing 


inſured, 
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minations upon policies of inſurance 
and certain: therefore they would conſider this 
matter, and look into the cafes ;' e the 
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| He ſtated the caſe andy, and then the queſtion 3 which 
was, « Whether this was a loſs for which the inſurers are 
* voſhonfible, within the irene ani} meaning of Out abore-men- 


f FFF 


25 the expreſs words of the Ot tiles Te 
_ the zackle, apparel, and 1251 r furniture, of the "hi On- 


Leu, from fire, during the whole time of her Yoyage, until 


ſttruction eſtabliſhed 


| her return in ſafety to Londa, 1 


e en and furniture, were inevita 
in Cline, dung the wage, — 


The event then which has happened oe lf whhin hs 
general words of the policy; and it is incambent upon the 
— to ſhew, from the manner in which this misfortune 


. or from other cireumſtances,  « that it ought to 


PP 


I © 


"Fro eee object, and 
tract, conſequences S now + and a ſyſtem. of-con- 


the ancient and inaccurate form of 
words in which the inſtrument is conceived. 


The mercantile law in this reſpect is the ſame all over the 
world. For, ſtom the /ame premiſes, the ſound concluſions 


of reaſon and juſtice maſt univerſally be the ſame 


| Henes, ymong many other, te following rules have be 


' 
i þ 


If the chance-is voried or the voyage altered by the fault of 


the owner or maſter of the tip, th the inſurer ceaſes to be 


liable : becauſe he is underſtood to engage that the thing 
ſhall be done, ſafe from fortuitous d angers j provided due 


means are uſed by the trader'to attain that end. 


But 


* 18 


a thn pinion ith Coun, | 


of this kind of cone 
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We e -» 


to indemnify the trader againſt a 


| Hoh 


moving from one ſhip to the other, as uſual. e ® Ut ſupra, 


ny the wo" were. put into this fore bs they were loſt in 
a ſtorm, | 


4+ 
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kater Tem 39 Gem. 2% 


But the Maſter is nur in foule; 3 
the wal courſe, or neceſſarily 5 
| er 


The inſurer, f in eſtimating whe pris at which he is willing RoyaL Er- 
riſques, muſt have under cxancs 

formed, Aslan 

very thing C Qurarre, 


a. ae 


his eonſideration the nature of the vo ane 
2 8 


It is abſurd to ſu n | 
— meant to be excluded. thy the 


Therefore, when l b k 
Jas inſurance extends to the boat, the 
of landing goods out of a ſhip upon the ſhore. | 


If it is uc to ſtay ſo long at a port, or to go out of the 
way, the infurer is 2 as underflanding that u > | 
F by Ld. 54 

If goods a are inſured on board one ſhip, to 7 
from thence, on board another ſhip, ne hp 16 port a 
the inſurance extends through all the intermediate fteps 


muſt be taken to be inſured, as well as the end. 


All this has been determined in the caſe of Tierney v. Rb 
rington, at Guildhall, 5th March 1743. That was an inſur- 
ance on goods in a Dutch ſhip from Malaga to Gibraltar, and 
at and from thence to England and Holland, both or either; 

on goods as day ay agreed ; the adventure 
from the loading, and to continue till the ſhip and n be 


arrived at England or Holland, and there ſafely landed, 


The agreement was, © That upon the arrival of the ſhip 
* at Gibraltar, the _ ight be unloaded, and and ried i 
one or more Briti my" for England an 
1 — ne Ac cow! if n 


It appeared on evidence, that when the ſhip came to Gib- 
raltar, the goods were unloaded, and put into a flore-/bip ; 
(which it was proved was always confidered as - a warehouſe ; } 
and that there was then no | Britifh ſhip there. Two days 


1 For 


1 Wy 8 3 
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349 Faſter Term 30 


175% For the defendant, it was infiſted, That the inſurance was 

only upon the Dureh and Britih: ſhips 3" and that it did we 

'PraiLyv., extend to the roſbip: which is conſidered as a warehouſe 
Royar Ex- at land, and fo not a peril at fen. 

; HANGE © i FI „5 To ddtsy | CFT ET} NG 2 2 | 

$SURANCE For the plaintiff, it was inſiſted, That this was a loſs in 

J Cou rau r. the voyage: for the policy is, for all loſſes ar Gibraltc>,, 28 

well as to and from. If there had been a Brit/b ſhip there, 

and the goods had been put into a lighter, in order to po to 

the Briti/5-ſhip, and loſt in the way; that would have bee 

a loſs within the policy. We have liberty to unload and re. 

ſhip; and therefore have à liberty to uſe all the means in or- 

1 N ? * OE 


LE, Ch. J. faid—It is certain, that, in conſtruction of 
policies, the frifum jus, or apex furit, is not to be laid hold 
on: but they are to be conſtrued largely, for the beneſit of 

trade, and for the inſured. Now it ſeems to be a ſtrict con- 
ſtruction, to confine this inſurance only to the unloading and 
reſhipping, and the accidents attending that act. The con- 
ſtruction ſhould be according to the courſe of trade in this place. 
And this appears to be the h,, method of unloading and re- 
ſhipping in that place: viz. © That when there is no Britjfþ 
5 ſhip there, then the goods are kept in ſtore-ſhips.” 


He added, that where there is an inſurance on goods on 
board ſuch a ſhip, that inſurance extends to the carrying the 
Wn to ſhore in a boat. So if an inſurance be of goods to 
uch a city, and the goods are brought in ſafety to ſuch a 

„ though diſtant from the city; that is a compliance with 


the policy, if that be the »/ua/ place to which the ſhips come. 
Therefore, as here is a liberty given of unloading and re- | 
ſhipping, it muſt be taken to be an inſuring the goods under L 
fuch methods as are proper for the unloading and reſhipping. 
Here is no neglect on the part of the merchant, (the inſured:) 
for the goods were brought into port the 19th, and were loſ : 
the 22d, of November. | 3 
This manner of unloading and reſhipping is to be con- by 
fidered as the neceſſary means of attaining that which was in- * 
tended by the policy; and ſeems to be the ſame as if it had 98 
happened in the act of reſhipping from one ſhip to the other. toi 
And as this is the known courſe of trade, it ſeems extraordinary 
Fit 4vas not intended, | WD: 3 
This is nor to be conſidered as a ſigſpenſon of the policy, - rg 
during the unloading and reſhipping from one ſhip to ano- , 


ther. For, as the policy would extend to a loſs 2 
13 e nn oary 
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ite Term 30 Geo. 2 
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Aud, accordingly, a verdick was given for the plaintiff. 
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ln the Zafter Term following, a new trial was moved for: 
but it was refuſed by Lord Ch. J. Lee, Mr. Juſt. Chapple, 
and Mr. Juſt. Deniſon ; Mr. Juſt, Vrigbt indeed being of a 
different opinion ;. namely, © that it was a removal at the 
C 


nnn — . i 
5 


So, in the preſent caſe, the ſame reaſoning will hold. And, 


ier 


in general, what is wſually done by ſuch a ſhip, with ſuch a a 


cargo, in ſuch a voyage, is underſtood to be referred to by 
every policy; and to make a part of it, as much as if it was 


The uſage being foreſeer, is more ſtrong] allowed to be don . 
than what is left to the 'maſter's diſcretion upon unforeſeen | 


events: yet if the maſter, ex ſuſtd cauſa, goes out of the 
way, (as, to refit, or to ayoic 3 7 Dc. ) the 
inſurance continues. $ tae Buck's 
Upon theſe principles, it is difficult to frame a queſtion 
which can ariſe out of this caſe, as ſtated. a 


ö The only objection 1, 06 That they were burnt in a bank- 
* ſaul and not Ix the ſbip: upon land, and not at ſea, or upon 


« water ; and, being appertinent the fbip, loſſes and dangers 


4% ofhore could not be included.” 


The anſwer is obvious. (Iſt,) The words make no ſuch 
diſtinction. (adly,) The intent makes no ſuch diſtinction. 


Many accidents might happen at land, even to the ſbip. 


Suppoſe a hurricane to drive it a mile on more; or an 
earthquake may have a like effect: ſuppoſe the ſhip to be 


burnt in a dry dock; or ſuppoſe accidents to happen to the 


tackle upon land, taken from the ſhip, while accidentally 


* 


tom, or other -miſchance. , \ 


and occafionally refitting, as on account of à hole in its bot- 


Theſe are poſſible caſes. But what might ariſe from an 


accidental occaſion of refitting the ſhip, is not near ſo ſtron 


as a certain neceſſary conſequence of the ordinary voyage, which 
the parties could not but have in their direct and immediate 
contemplation, - | a e 


Here, the defendants knew that this ſhip muſt be heeled, 


dleaned, and refitted, in the river of Canton. They inet that 


2 4 the 


wund ding and reſüpping from one ſhip to another, fo 
= means to attain that eh come* within the meaning of the 
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We ths dense vue bt fu of he maſter? * 
impoſſible 1 to impute any fault in 
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| 1 Be Richard Lid, Vein 150 in 15 with 
was el to infiſt © that it wing led a deviation: which 
« determines. the inſurance, and diſcharges the infurer.” : 


8 
| ain, n t 

mined in — river of Canton : which Si abſurd. Be- 

des, it pught to make a difference in the premium: yet the 
underwriters. * all kept nnen 


voyages. 


—— 


1 One objection was formed by comparing this cole to that 
o iy TSS of — 2 the ſhip or bottom, on of which goods 
| F are inſured: | which the infured have no right to do. = q 


atten There, the identical ſhip i is eflential: for that b 
js thing inſured, But that caſe is not like the 5 | | 


. Another objection was, «That policies etc be cone | 
. ſtrued frictiy, and not to be extended to caſes omitted: | 
| nn by Saved) 5 


Conn reg 
* omiſſur: t clearly w the view and bona in- 
„ e 7 


The eaſe of wal v. Pale is no way applicable with 
preſent. The queſtion — =* was, „ Whether it was a = 
4. tial or a total loſs, within the meaning of the policy.” 
\that caſe-there was nothing fixed by uſage, or by known br 
eſtabliſhed eonſtruction, (as'there is in this eaſe:) ſo that no 
inference can be drawn from that caſe, concluding to this. 


| Mos. the 8 new that the tackle and furniture 
would be put in this bank-ſaul, as the ual, certain, conſe- 
es of las vorne st ſeas which ahoage age KP 
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have taken a price for ſtanding in the plaintiF's 
lofſes he might ſuſtain in performing the /everal 
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Therefore we (all of us * who heard the argument) are very 


dach of opinion, that in every light and every view of this d fe; 


mn re and juſtice, and within the wor | , intent, and being engaged 
ing of the policy, and within the view and contempla- in chancery as 
tion of 8 the inſurers ARE LIABLE to one of the lords 


Pi Cur. Let the vor be delivered to the vLAnrruyr. 


[JPON a tule for the plaintiff to men cauſe * Why & Verdi&t ob- 


« werdi& obtained by him for .16/. ſhould not be ſet 22 


1 
1 * - 


ade, and a new trial ordered vrox payment of coſts” a 


The caſe appeared to be, That the plaintiff had fold goods 
to the defendant : who paid for them by a promiffory note of 
one why which the defendant indorſed. The plaintiff 
demanded the money of Hopley : but indulged him with Fur- 
ther day of payment, ſeveral times; till Hopley broke. 

The only diſpute between the parties was, (hieb of 
* them ne A to bear the loſs of this note.” For the plain- 
tiff was paid; if the loſs ought to fall upon him, through 
his neglect or indulgence in giving further credit to Hopley, 


There were beo counts in the declaration one, for goods 


the other againſt the defendant as indorſer of the pro- 
When the cauſe came on to be tried, though both parties 


came to. try the real merits of the queſtion between 


ws, * Which ſhould bear the loſs of the nate occaſioned 
* by Hopley's failure ;” and the plaintiff's agents had the note 
in court ; yet, finding upon their own evidence, 4 that the 


© plainti had given repeatedly further credit to Hopley,” 
reforted to a 


˖ 2 TRICK, and reſted their cafe upon proving 
the ſale and delivery of the goods, which never was diſputed, 
The defendant vg! f not produce the note: it was in the 


plaintiff's cuſtody, Relying upon its being the only ym 
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my plaintiff's 821 che di 


be er in evidence; "Al the defendant had not intitled him- 

rove” the contents, for want of notice to produce it; 
Long Mi ANSTIELD told them, at the trial, it was an improper 
artifice ; that no verdict could ſtand hich waz ſo obtained. 
But the plaintiff 18752 1 F N the e and had a ver- 


dict of oourſe. 5 | WE a X. ee W441 


Le Ap 


Welt, 3 * for Ae Fade * 
— and the plaintiff in no fault: for, without notice, he 


Was not obliged to produce the note. Narr the verdict 
ot e be fe aſide. 8 


#7 Wy pt ige 42 F : - 


The Covar thoiight 9 plaintify hit taken an fil 


| hn 38 ka uftice and good. conſcience. That tlie 


rules or practice Nut general : due he Who abuſed them 
in a particular caſe, mould not ſhelter a trict by regularity. 
The plaintiff did not want notice to produce a note he had 


in court, and which he had laid in the declaration as his 


nd fachen. Beſides, be took a verdict for the price of 


| - part. though- he had received /atisfattion, the —_— | 
of * was in his own enſtodys nn. 7 


; not only 7 Tet afide the a ; but ſet it Tha ds 
_ payment of cofts : and declared, '* the next time that a 


tc party ſhould obtain a verdict in like manner, by an unfair 


e unconſcionable advantage, without trying the real queſſion, 
cc Hey nou ſet aſide ic the 


N * make him pay the 
« oe”. | e 


A new trial Vane ordered, this cauſe was tried at Guild- 


dal, the ſittings after this term: and the defendant 
had a verdict upon the merits, to the ſatisfaction of 
© every body; the _ being clear beyond n\doubt. | 


Rex . lahabitants of Bentley. 


Bev this CasE abridged, in the TABLE ; and ar Jarge, in the 
| quarto edition of my SETTLEMENT Cats, N. 139 
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The End of Eafter Term 1757, 30 Geo, 2. 
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aroſe upon a doubt of the maſter's, * Whether he could tax cannot haye his 


by default for the faul, againlt the orber, defendant,” 2 


! N 5 8 ' 


. 4 {} 
a, K 1 * . ; a fit 
2 0 t. n 58 "90 derte F «0 
8 ; £ „ 
OP . W 
1 4 $2 0 „* 4 8 * a * 17 * 
6 This F SIE, . 5 IF? < { BY! EGS £137 OO ICS 
« LF g 2 9 1 5 » . + ** * P 
bs % at is + & W IF 8 | N *.4 
$ „ e Ain 705 44 fy 4 ; 1 1006 ? 4 p32 6 # 44. & | : , 
7 | — f 15 * 1 N F AY 40 
*% : 
« YT hs 1%. 5A hq 4657: ; 
% * 6 % 1 4 U 7 7 FR 
TW 44% A 75:4 A 
Trinity Term beck ere 
"I; * , -- 4 ome * 4 5 fa " & 4 
Fe a 
1 7 5 s WR 7 177 oe : T= 5 X 
3 . 37 ces 2. 5 . 1757. 
0 a 2 13 Sa: A * 0 , 4 5% 4 4 7 f " " * 2 11 W 42 
. b, x $56 NESS KS +; 1 * 4 9 £ We: 1 &d 28 ; ; 12 81 * 9 * 
q : j * * 9 * . a 
- 2 PR I. *. * . ** ** * 1 
6 3 * ln 2 * A 9 * . a * * — — : — 
- : J £.& 
EN F [4 L 2 2 
* "Tt 2 4. wy 14 = TP et (+ "6s 2 3 = 


| Rex wor lahabitants of Great Torringeo 


"= — * 
| June 1757. 
[See this CASE abridged, in e nd da in the 
+ quarto edition of WY" Sarrinaaur Case, Þ meh 1 36. 
<p" e 


7. the next t caſe, n Inhabitants of y 
is che ſame point, and determined o on the 
wry the adverſe coundey. I is 


9 


Rex verſe. Inhabitants of Keynſham, | Tueſday, 26 


June . 
See the hft . . 


This cAsE is alſo abridged in the TABLE; and may be ſeen 
at large in the above-mentioned book, Ne 137. P. 439. 


Weller ver/. G Walker. Wedneſda 
95 92 and | 15 June 3 
CTION againſt 2e, upon a jonvT-promiſe; judgment Action againſt 
AY ft Walker, by default; iſſue joined by Goyten: and ———_— 
the Neuer — to bring it on to trial: and the com- default, i 


'mon rule was ed for . a e as in in caſe 8 4 NON-SUIT. for judgment 
forthe * 
as in e 


This wag a queſtion on 14 . 4 17. C 1. concerning | - 
the Court's giving judgment as in caſes of non- ſuit: and it this __— 


* coſts as in eaſe of a non-ſuit ; as there was a judgment colts taxed 


Mr. 


| mew Elte: he Com wh 
5 a v. purſuant to the rule, „ 
Gor ron and - 7 ; "7 Lib 


Walrz za. 
| „ß bg YA yt © AE GP 
RE of the plaintiff) had a doubt Whether there coury te 
« „ ___p a non-ſuit,., in a caſe where the 


„ plan to a non-ſuit.” "This act of 14 6. 2, 
4. 17. bee te that all judgments given by virtue of it, ſhall 


« he of the like force and * as Jud upon non-ſuit ; 


Aud of no other (f. 2. that the defend- 
* ant or defendants ſhall, upon ſuch judgment, be awarded 
OT his, her, or their, coſts, in any action or ſuit where he, be, 
e nes or they, WOULD UPON XON-SUIT be iti, 16 the ſame }. and 
© in no other action or ſuit whatſoever,” (4. 3.) So that the 
1 c Whether the could; in this caſe, 


have been nonſuited at the trial. For if he:could not, then 


the caſe of a non-ſuit dees NOT here EXIST. ; and conſequently 
the Court cannot give judgment and coſts, 4s in caſe of a non- 
ſuit, when the Erol + — does not at all exiſt. Now 
here was a judgment obtained by the plaintiff againf one of the 
defendants already : how then can the plaintiff be out of 


Court as to mM? N he will 


Is out of Court, as againſt beth d endan 


N Mr. Juſt. Dxxisox ſeemed to think, 400 that the Slain 
would wt have been liable to a aon-fuit at the trial. And 
3 to that purpoſe he recollected and mentioned the caſe of 
| _ Greevesr v. Boll and Newell; nn coi eg 
n. er pug”: DO. 
lo, at , 


incaſe in B. . | . Norume was taken by the motion. 


pa. 651. (call- 


ed z2th mod w win 1 Ld, Raye. 716, (Bot better reported.) 


Hall et Ux' — Woodeock. 
T. 1786. 29, 30 G. 2. Roth. gan. 
Wag Commiſſioner Wilmot alfent in Chancery.) 


este to reverſe a cammon recovery. The error 
verſe a com=- 8 That the vouchee, before the rendering of the 


Aer moſt be © judgment, died without iſſue. Upon reg 


e frice facias previouſly iſſued againſt the demandant in the writ 
. again the and inſt the terre-tenants, r. wha were ret 
| terre-tenants. have been ſummoned, Ec. and thereupon erro A. 
= Lures, the demandant, comes in and pleads That Gore 


8A Dok 


=. 


OE denn we of b tene dena 0 


but it is the terre tenant who is the #rwe tenant of the 


ses and ono of the eee, jadg+ 1757. 
merten prays ye Nen“ and „ - 
« uns, ant that ey Hany and bis wite | ake the terees v. Woop« . 
« tendnts;” and prays JUDGMENT ON THE veins vais. To cock. . 
this plea there is 2 demurrer by the in ee n 


n 


ä . ebene in 


* s \ * 1 x ih 5 


Th ſeire fie which ined . — the terre-tenantr is not 


ex nor ex debito juſitie ; but only diſcretionary in | 
the Court,” and only to fee if the terre-cenant has a releaſe of | > 
errors : but the terre-tenant cannot plead «.nomtenure,” _ 1 
and 4 that another perſon was tenant of the freehold, at ie 1 


« time of the ifluing of the'/Zife favins” That cher mia as „ 
vell plead (in Ake manner) to another /cire fucias to be iſſued 
him, dt that a TH perſon is tenant of the free- ERR 
—— And the terrectenant's ritk will not be 
affected gment and recov for an qietment muſt 
be brought. he terre-tenant Ds plead i in abatement of 
he nie of error; but any in z of it. 1 Lev. 7 130. 
146. Winn v. Lloyd is ſo. 1 Siderf. 213. S. C. 1 Keb. 54. 
351, Er. 8. C. Sir T. Ray. 15. 35. 8. C. Dyer 321. 4. 8 
3 alſo a ſtrong intimation < that the terre- tenant can only | 
4 plead in bar of the writ of error.” The caſe of Wynn v. 


Lind is in point. And the preſent caſe 2 
1 eee N A eee NK. 


plea was demurred to. It appears upon the whole record, ms > 
the plaintiffs in error have 0 ae 7 and if wy _ is an end 
of the matter. 


: 


| Asto this ples of the terre-tenant, of non-tenurez and that 


« Balgny and his wife are the terrectenants” —The fact is - 
mitted by the demurrer: and the plaintiffs in error: ought to Din 
haye taken out a new ſcire facias againſt Balguy and his wife. | 
The ſeive facias againſt the terre-tenant is of neceſſity, and noT 
diſcretionary. For the tenant to the precipe is merely amin: 


And the terre-tenant may plead MANY other 4 Fee 
loſe: he may plead (c that the plaintiff has conveyed the land 
© to another; or he may plead t non-tomuere.” . That * 2 


* ſire facias againſt — terre-tenant is fri2ly neceſſary,” is 
proved 
1 ' 
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8 CORD 
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| ceflary, in 


reg at 119: 


wid en. * 274. ' 
—_ — + bo bea Feen, both againſt. 
Abr e Ur = arm againſt. n e (Now here is noe 


v. Woo , - againſt the hair nt all.] Dyer 321. a. b. proves: expreſoly, « that 


dock. there ought to be a ſcire fariat to 
| the Court proceeds, 
20 . Stoler v. Quuer. A. vit of error was brought to reverſe. 


* This caſe » 
was adjourn- 
ed ; and there- 
fore is no au- 

thority. 


1 The Court 


there held it 
not to be ne- 


int of law: 

t - wal it was 
nece b 
the ved * 
the Court, and 


reaſonable that 


it ſhould be ſo. 
This caſe 


nds alſo ad- 


v. ee he 
132. 375: all 
8. P. but not 


8. C. 


terre tenants before 
to an examination of the errors. 5 Med, 


a common recovery: and there was a ſcire farias againſt the 

terre-tenants. 6 Bed. 134. Adams 25 83 of Sa- 
uage, was . by the adminiſtrator, to warn in a/ 
the terre-tenants of Savage, ¶ not ; them;). and fo. 199. 
was a plea in abatement ; „ That J. S. was a terre-tenant ; 


os of Savage: and was not ſummoned t.“ 8 


F 
eee Fe a tran Nd EN 


„ et coret Tories 37 i) b, 
ad 4 


Lonp — ſaid, his had 8 0 1 till 
be ſhould ſee whether this plea to the /cire facias 
Vvonld hold. And he aſked Me. Robinſon whether he 
had any authority-to: prbve t that the terre: tenant 
could plead ANY" thing elſe BUT a „ 
M0009 ann 


| (Which: Mr. Ramges could not produce. [wh 


5 Pools in reply —The preſent.queſtion juupon thi ples 
of the terre tenant. I deny that a ſcire facias againſt terre- 
-tenants. is ex debito jiſtitiæ. However, we have ifſued a ſcire fa- 
cias againſt one of the'terre-tenants . Who has ſuffered judg- 
2 by default. Dyer 321. a. cites the caſe of Leyghe v. 

5 & al 7 H. 8. error to reverſe a judgment in aſſize. 

he caſes in 5th Mod. 209. and 6 Med. 134. are not ap- 
plicable to the preſent caſe: that in 6 Mod. 134. Was in order 
to briug all the co-terre-tenants in, to make contribution. | 


If they "ane a pe to plead, let them ber it: if not, it 
1s * a plea only for delay. 


0 v. Carthew Lon MansFIELD—by the * efabliſhed method of — 


111, 1125 


er, mult be a ſcire ſuciat againſt the terre-tenants : other- 
wiſe, indeed, it is an ren. but no more. 


The terre-tenant' has — to.do with Heine: All that 
he can do, is only what ANY amicus curie may do; viz. pro- 
duce a releaſe of errors but he has nothing to do, in int 


. Thevvidin.There ought to be a reſpond. aller, in this caſe. 


As to the other obje@tions it is not proper to meddle with 
them * 4 


41 


ae Awg 4. 27 Geo. .. 18 


fag on g Des ek, bly iz oe like fine. 1757. 1 


A ſcire facial Seoul, 


the texre-tenant, who is 2 the r r „ Kale Hitt & VN 


e inter: f. 55 Arg 85 Woop- 7 


In Carthew I 1 I, ) 1 12. Te ea of ana Wi % 9 was 
65 faciaſes againſt the terre-tenants are ſaid by Lord Ch. Juſ- 1 caſe in 6 
ce Holt, o 8b diſcretionary, and .* ot to be ftrich ju ris ;. 3 * 
: "ht" yet to have been the "conſtant and uſual courſe of the * 199+] þ 
« Cour, "and therefore not B be departed from.” And the | . = 
terre-tenant can ofily plead a relta f errars,” to defend his c own. 
poſſellion, or for 1 6 fake of purchaſers: but the CANNOT plead, 


een, ty th writ, when 10 bart) ty the ſuit. 


In the caſe of Winn v. Lhyd, the" three we e | 
pleaded * three different pleas; which were rejected as, fri-. V. Raym. 
rolous., And ſo is this; and'ought to be rejected. And it 59» 56. S. C. 
is premature to enter into che 8 65 '0bj * to in the record; 
for Mr. Robinſon” is on counf n Ef for Wodeech, one of the, 
toreenants. + e 1.2 $63 « & 2 1 8 


„ 


WD * / 


Mr. Juſt. Terren was e of the fame opinion. 2 
Here Woedceck comes in, and ſays *he has 5 intergft in the 
« land,” Therefore he certainly cannot be heard, in objec- 
tion to the judgment, and to ſhew that to be erroneous; this 
was no part of the intention of the notice giveri'him by the 
ſcire faciasr, His * is inſufficient: theref ore he ought to 


ATT 4 


7 F 241 $2 
he u % 51 hm eff the 


. Cur. RESPOND. overnn. 


* "OY Pg A err 88 I... * 7 „VI: 
antennen \ * 95 it ! 48 
> thy; (Spinfter,) verſ. Denn. 5 . 

panon to reverſe. a jugdment in cjement. Eijectment 
1 againſt two; 
one died after 

Mr. Serj, arts for the plaintiff i in xo i 11. 1+ 4 

but before 


This was an ejectment, wherein Denn was plaintiff, and trial; the 

Elizabeth Far and Rebeccah Savil Far were defendants; and death muſt 

iſſue had been joined between the plaintiff and 52d theſe de- 23 

fendants. And day was given to the parties, &., at which judgment 

4 comes as well ho plaintiff as the ſaid Elizabeth Fur, but needs not ſay 
0 ather defendant Rebeccah Savil Far doth not come. And quod quærens 


the ſheriff doth not return his writ. | rnd. 


the dead de- 
Then the death of ReBECCan SAvII. Far is SUGGESTED 0 ain fendant, and it 


the rill in the uſual way. And a new venireis awarded to try is not to be for 


lie iſe _ the — defendant Eliz. Far ; 0 Jae is ge us 8 al 


| cover his term. 


e poflee at the allizes 3 . againſt EB. 
ES: And the judgment is % That eee | 
8 eee eee 1 | 


\ 1 
* 1 *. 1 12 18 GB 9's 
7 * i 
Ai itt Nha aps 8 
A ＋ = 
ET 1 


9 oo M8 
ys, e444. > 
F G2 = > 


eras lad 
| uf the Cour of ©. 8: on 


2 5 e i 


— Alſo 1 Call. — 8. P. Carlton v. M 


And aan pe oe ji 
| 16. eee rronedus 
d | . ; | | 155 5 5 a g 3 * a 
Ithly. The Judgment ought notto have been for more whe 
| - a MOIETT of the lands lemand 11 8 


And ürſt—The death of Rebecca 8 Sex For, 2 eds 
-: Gendants, ought to have been ſu ed pon i prius te- 
phy ] cord. It is NOT feficient that this rs abr in the jurate- 
paart of it. Barnes, Notes, Tr. 7 & 8G, 2. C. B. 4 8. 
40 0 N 7 bel mech Ly 1 the jurata in the record of 
. ed: which was done upon the foundation 
5 jay 4 jurata- part of the record is not an award of the 
1+... Court; but and to. annex the dings. Indeed Rebectab 
q 1 in tht part ſaid to be dead: But it is only in 
Wee ge sf „ and by way of recital. However, that is not the 
ee eee © u e. s And it ougit 

do de a full e * re are to be 

ee TIn Tg _ ings __ | 


Trinity Term go & 31 Ge Z.. 364 
If y ſpecial matter had been ſuggeſted- about awarding 7. 
—— ntar 3 as * 257 , 
| given. 1 nge 235. Brocas v. City of London. a Far v. 


Dany, 
This recital did not NE a nk wb a 
tween one of the parties only. There ought to be a neu ve- 
nire awarded: * be to have been awarded cet 
defendants... For is e fannt death o 
one of the defendants. | 


þ The jurata is wrong. 2 Hawkins F. c. 290 · 


The death muſt be 8, 9 V. 3. e. 11. 97. But 
a recital is no ſu be feof. this de 25 diſcontinuance z 
but a MIS-trial, wes. js not. batped by the ſtat. of jeofails.). 


Secondly—This nf privs record varies materially from the 
plea-roll : for it is not between the /ame partiey. And 
agg clog 206 Og. IR Doberteen v. 

cellor. Palmer y wind oung v. En 8. Cre. Eliz. 340. 
Long v. Michell. iner's Abridgmen 553. fl. 8. of bile Sevure” | 


Mr. Juſt. Fosrex—Brother, Vines is Nor an anbei | 
Cite the caſes that Viner quotes: that you may do. 


Serj. Martin proceeded— 
Thirdly—This may be taken advantage of, AFTER verdif. 


' Fourthly—The judgment i is imperfet?, without ele words d 
& Quod e nil capiat, Sc.” 


Logp Mansz1z.p—Would you — it, | 6 « That — mal Xs 
take nothing by the judgment againſt, a dead perſon?” 
However, it z- in the entry of the judgment, That 
“ further e * 90 this dead per- 


©& ſon.” 


„ 


g 
4 


= The jud ment ought only to Hh wh for i 
of the premiſes. My argument ariſes on 11 G. 2.* . gee c. Ig. 

"wy 4 might have been two ſeparate records. Both are. | 

made defendants by the rule. It is ſaid in 1 Ventr. 355, If 

erery one do not appear, the plaintiff cannot 8 againſt 

the reſt, And though ejectments be the creatures of the 

Court, yet the mult en. muſt preſerve as. regular a form as. 


wer records muſt ann n 
es. . 0 


1 


5 
; ' = 
Lord 


= 


365 
1737. 
— 


Fan v. 
Dann. 


riance of all. 


no more than he has a right to by the recovery. And many 


Trinity Term 30 & 31 Geo. 2. 
Lord Manwrrnin—lf it be wrong to award the recort 


of cke term * the tenant in poſſeſſion, now would 
you have had it awarded? For it might have been very 
inconvenient to award it in moieties. | 


Serj. Martin—Perh ps, the proper method may be to ap- 
y to the Court where the judgment is, “ that the e - i 


_ & ſhould be taken out, of ſuch part only as was the pofleſſion 


& of the living defendant.” 


Firſt, —The nib prive redord is perfectly right. Even be. 
fore the ſtatute of 8, 9 V. 3. c. 11. e of the party 
might be ſuggeſted upon the roll. And here it is done, upon 
the very next appearance day after the death. _ 


My Brother Martin fays, © It is only done by way of re- 
« cital upon the ne prius roll.” But it is not neceſſary to 


enter it upon the ni, prius roll af all; unleſs to direct the 


judge between whom he is to try the iſſues, and that he has 
furiſdiction to try it. | SR ts 

Secondly, Here is #9 material variance: whereas his 
caſes are caſes of material variances. Indeed here is no va 


 Thirdly—Here is nothing to take advantage of. 
Fourthly The judgment is perfect enough. 


Fifthly— The judgment muſt be, © to recover the term.” 
Indeed the plaintiff muſt take care to take out execution for 


of his objections (even if they had any thing in them) are 
cured by the ſtatute. e : wal ö 


Serj. Martin, in reply, to the ſame effect, as before. 


Lord MAnsFIELD thought there was no difficulty in the 7 
objections. They are reducible indeed to three. For the 3 n, 
firſt are no more than whether the judge had juriſdiction to « 4 
try the cauſe between the plaintiff and the living © bt 

. 1 

Now the ſtion, and the award, and all the procetd- 90 
ings ſhew one of the defendants to be dead; and there is 1 (aka 
award for the proceedings to fay as to this defendant ; and i bi, 


go on _ the other ONLY : and the jury is awarded! 
againſt the living one, the other BEING dead. Both wh 


awarded 1797. 


alive when the iſſue was Joined { ad it ig pry 


The judgment is right enough : and che execi/tion muſt be 
taken out according to the right and juſtice of what is raally 
recoyere« 138 | FF 


Mr. Juſt. Dexison held it not neceſſary to enter and tranſ- 
cribe the very woRDs of the ſuggeſtion, from the plea»roll, 
upon the py 4 prius roll; and all the continuances; but only 
enough to ſhew and notify to the judge what iſſues he was to 
try, and between whom. It is as properly put in here, in 
the jurata, as any where elſe: and it could not be traverſed 
on the niß pris roll. And here is no variance ; but only an 
amiſſon of what was unneceſſary to be put in. And there was 
no feed of the cc guerens nil capiat per breve : there is ſuffi 
cient without it. | ee eRE 


And asto the 5th exception—They might be joint tenarits ; 
and then *tis ſtrictly right. But if not, the plaintiff recover 
bi term: and he muſt take care not to take out execution for 
more than he had right to recover. 


Mr. Juſt. FosTeR was very clear in concurring. 


Per Cur. unanimouſly, 
JopGmexT affirmed, 


Ball, qui tam, ver/. Cobus. Saturday, 
| | 18 June17 57. 


MR. Whitaker ſhewed cauſe againſt quaſhing an informa- In an informa» 
tion qui tam, for exerciſing the trade of a baker at te 7.0" for _—_ 
pariſh of Speldburſt in Kent, not having ſerved an apprentice- ee e. a 8 , 
Ip; contrary to 5 Els. c. 4» £5 ; | ſerved — n 
prenticeſhip, 
be 1ſt objection taken to this information, by Mr. Clay- —— —4 
tn, on the original motion, was, That Speldhurft does not hs 9 
* appear to be a city, market- ton, or corporation: it may did not exer- 
be a vi LACE.“ For ſupporting which he had cited 2 ciſe the trade 
Keble 583. Rex v. French ; (Iſt exception, ) which caſe is alſo ** _ — 
reported in 1 Mod. 26. S. C. Rex v. Turnith ; and 1 Ventr. 51. 28. — 
„ But th theſe are all reports of the ſame caſe 
which was cited by Mr. Clayton, only out of Keble, } yet Mr. 
bitaker alleged 2. they are inconſiſtent with each other. 


. 1 


upon the iſſue, roll; and acknowledged.” And the miſt priut \ , 
traverſable on #his roll. And the two laſt points are as plain. Dann, 
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a Tea Temgo&g1 Geog. | 
1757. , Mr. Clayton contre—The, a@t was intended merch for he 


127” , benefit of corporations : and it has ® always been taken, « thy 
Bait, qui © it does wot extend to any village, ar any place % than a 


tam, v. *© city, market-town, or corporation.” And it would be 
"Conus. extremely inconvenient to the inhabitants of all diſtant retired 

* ® Rainsford villages, if it did. CE © 
ee Tr a 1 
, wiſcin Lord Mans ID The queſtion is net now upon the ev;- 


5 3 888 | gence; but upon the LaxIxd the offence. Have you 
any authority that it may not be laid at a pariſh ? 


Mr. Clayton—None but that in Keble ; (vis. 2 Kb. 583.) 


-— Lon MaxsTIEL D There is nothing in the act that re- 
5 b ſtrains it to be L41D in a city, market-town, or corporation: 
and this laying it in a pariſb will not affect the EVIDENCE. 


Mir. Juſt. Demon expreſſed himſelf in terms exactly to 


Mr. Juſt. FosrER — Many trades are carried on in village: : 
moſt of the c/oth-trade in Yorkſhire is carried on in the villager, 


2d Objeftion. Mr, Clayton offered another objection, viz. That it wa 
not averred © that he did not then exerciſe the trade,” 
(namely, at the time of making the act.) But 


Tux Covxr (without any heſitation) over-ruled this 
objection. So that, (both objections being over-ruled,) 


THE RULE © to ſhew cauſe why the information 
« ſhould not be quaſhed,” was DISCHARGED. 


— 


Tarrant verſc Haxby. 15 


Prohibition e MAR. Norton and Mr. Winn moved for a prohibition to the 
ny conſiſtory court of York, to ſtay their proceedings 
court to ſtay. againſt Tarrant, the preſent pariſh clerk of St. th in Tors, 
proceedings which proceedings were there inſtituted at the inſtance of 


— * Haxby the deprived PARISH CLERK, for the gration of the 


granted, ſaid axby, 


: The office of pariſh clerk is of a TEMPORAL nature: and 
the fees are of TEMPORAL cognizance. There are two caſes 
in Sir J. Strange's Reports, to this purpoſe ; V. 2 Strang? 
942. Peat v. Bourne ; and 2 Strange 1108. Pitts v. Evans . 
B. And there is an expreſs caſe in 2 Brownl. 38. 92 


Trinity Term 30 & 31 Geo. 2. 


caſe with Dr. Newman, C. B. P. 8 Joe. 1. that the-office of 
clerk is Jay, and the ſpiritual court SO no e 


concerning his . Rath 
This Haxby, they ſaid, was dd by the eli Bey the 
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'TARRANT 
v. HAXBY». 


whole pariſh for drunkenneſs during divine ſervice, and other 


miſdemeanors : whereupon the parſon a ted om not 
his room, againſt whom Haxby libelled i inthe cr 

of York, where there was a monition, and 1 
ceeding to reſtore Haxby. And all this was — ted. U 
on which a rule was granted to ſhaw cauſe. And now 


Meret was to have ſhewn cauſe : but, being ſatisfied. that i it 
was too ſtrong againſt him, A eng not trouble the Court. 


Vhereupon - 


| ee eds eee 


un 45 


Rex ver. Inhabitants of Uffculme. 


ger this Cass abridged, in the TaBLz; and of large, in 
the quarto edition of my ea eas W No. 138, 
5.43 | 


Monday, 
20 June 1757, 
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7 mat | Gee this Cask abridged, in the 'TanLs ; and at large, in | 
BAT e, No, 139, 
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Tueſday, 
21 June 1737. 


The firſt count 
ina declara- 


tion upon a ge-; 


neral indeb. 
aff. was for 
19 l. lent and 
advanced at 
defendant's 
requeſt ; the 
evidence of a 
note of hand 


acknowledg- 
in eee 3 


ob the mone 
on behalf o 
the defendant's 
grandſon, and 
13 to 
accountable 

for it on de- 
rr. 2 

eld to ſupport 
it: 4 1 
count therein 
was for fifteen 
pounds laid 
out and ex- 
pended, at the 
defendant's 
requeſt ; the 
evidence of a 
note of hand 
requeſting the 

laintiff to pay 
it to the grand- 
ſon's gardener 

for the work - 
ments uſe, was 


held to ſupport 
it. 


produced in evidence 
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1 court, upon a caſe reſerved fo! | 


or the opinion of the Court, 


the ueſtion, u 


evidence Jupporttd the di. 


ai Tt ajngtidedel Now m5 Hd 

The caſe ſtated-— i ſt. * A note of the defendant's was 

| iy 58 TA, the plaintiff in the follay 

34 December +751, Then received of Mr. Harris the fun 

& of 191. on the behalf of my grandſon : which I promiſe to 

& be accountable for, on demand. Witneſs my hand, S. Hunt- 

&« bach.” This evidence was produced in ſupport of the firſt 
count, 3 | . 


On the 2d count — The * was, that one Davuiqſin 
coming to the plaintiff, by the defendant's order, for money 
to pay workmen, the plaintiff refuſed to pay the money, un- 

e defendant would ſign a receipt. * the de- 
fendant wrote the following note, viz. * Mr. Harris, at the 
« earneſt requeſt of the gardener, the workmen wanting 
«© money greatly, for the work at the woodhouſes: This is 
« to certify, that it is my requeſt that you pay to Mr. David: 
cc /or, on the account of Maſter Hillier, for the workmen's 
ce uſe, the ſum of 15/, As witneſs my hand, S. Huntbach.” 
And a receipt was given by the ſaid Davidſon, the gardener, 
to the plaintiff, on the plaintiff's paying him this 15/. Ver- 
dict for the plaintiff—Caſe ſaved upon this queſtion, vi. 
« Whether the evidence was ſufficient to ſupport the verdict. 


| Mr. Alon for the plaintiff- Tha firſt count is for monef 
lent and advanced by the plaintiff, at the defendant's requell. 


And here is a note under the defendant's hand produced, ac 


knowledging the receipt of it, and promiſing to be accu 
for it: which is tantamount to a promiſe to Par it. And is 
W ny 


| (ET 


raced 08.the acoquot and 
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being added, 2 gn the bebolf of enn grendfan,” makes no difer- 175. 
— Fed 


ence ? for there is u nemady againſt the ifent therefore it is 

— not a collateral undertaking. In 2 Ld. Raym. Harzis v. 
1085. Buckmgy v. Datrnoll; it is agreed, „that where no Hunrzacn. 
« action will lie againſt the himſelf undertaken for, it 

6 js an original promiſe,” In the cafe of Reid v. Naſh, M. 

24 G. 2. B. R. and Tr. 1753, 24:& 25 G. a. it was ſettled 
accordingly. And here is 1 5 againſt the * upon 


240 8 Whether the ones evidence above bre 
was ſufficient to mina th ad ct 


Now the plaintiff could not have ated an action 
igainſt the infant for thit money, no more than for the for- 
mer. The plaintiff refuſed to advance it, till the defendant 
wrote thus: * It is ug that you ſhall pay, on the ac- 
« count of Maſter po llier, to Mr. Beusch, to the works 
« men's uſe; -13 4,” And this is an orginal —— 
« that the defendant will pay the money; and it was 

lait of the defendant. 


. Mr. Nara Fs * the defendant— 


The queſtion is, bow far. 2 general indehitatue 

will lie upon theſe fats, and — brought to ſupport 
them, This is a general indebitatus aſſumpfit : and indebitatus 
aſumpfit does not lie but when an action of debt will lie. 1 
Salkeld 23, Hard's caſe is expreſsly ſo. 2 Ld. Raym, 1034, 
1035. Smith v. Ayrep : Indebitatus afſumpfit does not lie for 
« money won at play.” 1 Strang: 680. Welch v. Craig: * It 
« does not lie on a promiflory note.” No more will it upon 
a collateral undertaking ; and therefore the preſent is not a 
proper count, if the evidence would ſupport it. This cannot 
be conſidered as money ent. It cannot be more than evi- 
dence of a collateral promiſe, And why will not an action lie 
ogainft the infant? I think it will. And then it is exactly 
within the caſes of Buckmyr v. Darnatl, in 2 Ld. Rayni. 
1055; and Reid v. Naſh, * Naſb promiſed to pay Gol, 

if the plaintiff would withdraw his record; (which was in- 
deed an original 5 8 


Secondly, on the 2d count The note only im orts a cer- 
tifeate © that the money is proper to be paid.” No general 
indebitatus afſumpfit will pong ae dere is no — 
af money le. | 


Nr, e 5 


iſt. A note of hand acknowledging the „ and pro- 
ruling to be accountable, is certainly evidence of money /ent. 
A a 4 | And 


. 


2757. 
— | 
Harris v. 


 HunTsacs. 


Trinity Term 30 & 31 Ges. a. 


2 ee — — that notes of hand are 
indebit, atus affumpſits.. And as = 
— ing on eta of my random it makes no ſort of dif. 
ference. 2 Strange v. Biſhop—The addition of 
« Caſhier to the Yor "Buildings Company, was holden to 
make no difference. And there is no privi * Mr. 
A will 9 ion Se” git 


This is not a promiſe in aid, or a collateral 3 but 


* fole, abhalute, original promiſe. Therefore 13 prayed that 


the poftea might be delivered to the FO 07 
' Lonp Maso „ ory 4 


The queſtion i is, whother there his . 01 a deb con- 
—— by che defendant, denten to _ IE: e 


The declaration confiſts of two und for tho different 
debts. And there cannot be clearer evidence, than the firſt 
note is, of the. former debt. And as to the 2d—Here is 2 
manſion-houſe belonging to an infant: which manſion-houſe 


has a garden belonging to it. It might not be neceſſary (in re- 


ard to the infant's ſituation and circumſtances) to ſupport 
this garden, (which might be a pleaſure garden:) and no ac- 


tion will lie againſt the infant but for necefſarier. It don't aps 


2 all, ee e againſt the in. 


[And that 
Caſe was de- 
termined u 
mature conle 
deration.] 


And there is no privity between the plain 


Lou can we an n indebitatus fume for the dels; and give 


the note in evidence and l it : ſupports the declaration. 


This . ſaid to uk a collateral undertaking. But the argu 


ment about original or collateral undertakings, depends r * 


upon the want of ſufficiently defining the terms © origina 
and « collateral :” otherwiſe, there can be no doubt about 


them. This is clearly an original undertaking. 'And the j 


have found theſe notes to be ſufficient evidence of the debt: 
it is indeed a matter of fact rather than of N 55 


Mr, Juſt. Dex1soN concurred, — 


[analy this note is . of money lent, And between 
the plaintiff and defendant, this is certainly an original un- 
dertaking: and the money was paid at the *. requeſt 


and the infant. 
The caſe of Reid v. Naſh is, in ſome meaſure, like this. 
* Here is nothing like a collateral * or ES it is 
an original N 


Ns 
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" Mr. Juſt. Fosres. Bkewiſe” bs na 4 17 57. 


The infont was not Fable, e i cont be At Aren a 


| literal undertaking. It was an . eee the HoxTuacu. 
defendant, to pay the money. 


Per cur. Let the yorrva be delivered to the PLAINTIFE. | 


Y: * 
0 1 "ad i = * — . 
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ts 


- Hammond verſe Brewer. 


Drage the r Court, from the rng | 
ages als; before Mr. Baron Smythe. 3 % mo an 
The eaſe ſteven, that in H of Nene ung wide iu. 56 Io 2 es: 
G. 2. e. 54.) for repairing and widening the road from Flim- turnpike aft 
wel Vent, in the pariſh of Ticeburft, in the county of Saſſex, ot 25 G. 2. 
to the town and port of Hafing in the ſaid county: and it © 5+ | 
ſtates many other matters not worth noting; as. the cube | 
queſtion was, * Whether the" TOWN 1 Battel was meant to = 
included or excluded.” 


< m4 


The queſtion aroſe e e ee n ta 
which ave directions for repairing the road te and from the 
town of Battel; which town was Rated to be lately paved be- 
fore the act of parliament, by the inhabitants; _ that it 
er e e INEIOY and in mow fo. | 


| Note: In many other parts WE the ad, the oats! are as 
ſcribed as leading from, to, and THROUGH, ſuch and ſuch 
tons: but when it mentions the town of Bartel it only 
ſays «To and Fnon it,” but omits the word «© THROUGH. 
And the only queſtion was, „Whether the act intended 
90. to INCLUDE or EXCLUDE the town of Battel itſelf.” 
mY Knowler 1 was fob the plaintiff (of whom the toll had 
been taken:) and Mr. Harvey, for the commiſſioners, (the 
defendant having acted by their authority;) who qt ſet up a 
— in * ben e of the town, 


The Ae clear, that the act of e intended 


* to EXCLUDE the town of Bartel. and ae it was n and 
. reaſonable that i it ſhould be excluded. 
2 ; And 108 Ans obſerved, that it was neither uſual 


nor convenient to erect toll-gates in the middle of great towns; 
(which theſe commiſſioners had done:) which might * 


1 
— 


we Tem 35 & 370 es. 2. 


1 A the neceſſa intercourſ e amo 38 | 
1757: En 2 


c „n 


Wedneſday, Rex wa Manning. 


hinder an inhabitant from fe: 


Harmon . NE We... erefore re er 


; a A 1 Ta 12 ' *, ; * ? 
425 bn? es © CS 169g „ 8 


ad June 1757. 5 


An order of MER. Afton ſhewed eabſc'# fi 
3 ſions made upon a road- act of 29 G. 2. c. 67. (for en- 


ng —＋ largi the Mage: ih granted by. former acts: where 


ng 
foil, E. the ſurveyor of the-highways, beyond Seed Shord and 
by ve of the Devizes, &c. is authoriſed and impowered to dig gravel, 


— . — Ee. or other TO 6 e ar 7 from 


: *** in'the county of 
k Ty #3 ut, n rg e 41 


147 4 4 


5 . the act of : 29 85 2. c. 67.1 Af the — 
erein ſ 


or ſurveyors of the highways or roads pecified, or any 


ather perſon ar Sen appointed by him or them, (having 


firſt 1 Fe from the,quarter-eſſhians; fix daye notice in ru 

2 of th 0 eee ſuch oxdex, being firſt given by the 
deeper or ſurveyors, fg the OWNER, on OWNERS, occupier or 
occuprers, of the — ds and grounds then intended or purpoſed 
to be cut, Gigged or gathered for materials for repairing and 
amending the highways ar rome, r leſt at his or their 

of abode z)to cut, dig, — take and carry "_ any jurze, 


heath, gravel, ſand, wfbcient for 
repair! 3 u Lad ak —.— * fi — 


cannot "rey or found in, or vpon any ; waſte or common 


grounds in wy pariſh, town of Diagn ug adjainingita, or hing 


near the ſame highways or roads, ) in, upon, or out of an 
from ANY lends, fields N either ꝙ chou (not being a 
ard, garden, en 
ry or incloſed ground planted with any walk or walks of 


| tens, or avenue to any houſe;). paying ſuch rates for ſuch ma- 
terials, or for the damage done to the owNERs AND occupiers = 


of the ground 2 and from. hence the fame ſhall 
be cut, di Bged, & "#94. a 


which the e ſhall be carried, at Me SURVEYOR or son- 


VEYORS,. or OTHER per/or: or ons by them . 7 


to be appointed, hy virtue of tha faid former, 
recited act, for * n. ſhall &@ink maven... 


* 
: * 
= 
. o 


an order of ſeſ. 


. 
_ 2 r OT OT OY i a WOE TSS 


Wood, coppice, nur- 


taken and carried away, or over 


Pz rw A... - e = m4 mM Mwy o =o 
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Tripity Term 30 & 31 Geo. 2. 378 
en the ſaid order of ſeſſions recites, that applicati „ 
a made to that Court, by THE ſurveyor of e high- 4 17 2 ? , 
ways or roads, for an order to cut, ig, gather, take and Raxy:— 
carry away furze, heath, ſtones, gravel, ſand or other ma- Maxxis. 
terials proper and ſufficient for repairing of the faid high- "ox 
| ways or roads, in, upon, or out of and from 4LL and EVERY | 
the lands, fields grounds now in the occupation of ohm 
Manning, of the pariſh of All Canningy, in the ſaid county 
of Wilts, yeoman, (not being a yard, garden, orchard, park, 
paddock, wood, coppice, nurſery or incloſed ground, planted | 
with any walk or walks of trees, or avenue to any houſe.) 


| Then the order goes on thus— 1 


And the ſaid ſurveyor having made and given full progf to 
this Court, * that fx days 5 in fre of ble el 
« application to this Court for ſuch order, hath heen given 
« by him To the ſaid Jon Mannin, or left at Bit place of 
« abode;” and the aid Jon Mannine, . in confequenee 
thereof having offered to this Court by his counſel, reaſons 
againſt ſuch order being made; and endeavoured fo fupport 
the ſame by proofs, ( which reaſons and progfs this Court An- 
JUDGED 0 be very inſufficient ; ) and the faid furveyor alſo 
having made and given full prog to this Court, “ that pro- 

« PER and SUFFICIENT materials for repairing of the ſaid 
« highways or roads cannot be had or found in or upon any 
« waſte or common grounds in any pariſh town or place 
« adjoining to, or lying near, the ſame highways or roads: 


Tuls Cour doth therefore, in purſuance and by virtue 
of the ſaid recited act of parliament, unanimouſty order that 
the ſaid ſurveyor of the ſaid highways or roads, or any other 

Nan ar 2 by him appointed and 1 „ may, and 

and they is and are (by virtue of the faid act of parlia- 
ment, and bo virtue hereof) authoriſed and impowered to 
cut, dig, gather, take and carry away any furze, heath, 
ſtones, gravel, ſand or other materials proper and fufficient 
for repairing of the ſaid highways or roads, in, upon, or 
out by and from 72 and 5 4 the lands, 7455 or grounds 
in the occupation 0 e fai anning, in the pars, 
of All de e LA . 2 garden, orchard, 9 0 2 
dock, wood, coppice, nurſery or incloſed ground planted 
with any walk or walks of trees, or avenue ta any houſe,) 

paying SUCH rates for ſuch materials, or for the damage done 
to the out, OR the {aid ocemupier of the aid lands where any, 
and from whence the ſame {hall be cut, digged, gathered, 
taken and carried away, AS the ſaid ACT of PARLIAMENT 
herein before in part recited born DIRECT AND PRE- 


Mr. 


3 | rat) Term 30 & 31 G68 3 4. 
17557 "MH e objections to this order Lang 0 akin; 
| LR original motion, were . 1 
R 
| Hes” "os "That there ought to have been notice to the owner, 
bg 2s well as to the occupier of the land wherein the gravel was 


to be dug: although he owned, .that the ſtrict words of the 
act. had not the copwlative but only the dijun&ive, vis. 


- 


| 4 upon notice, &c. to the owner or owners, occupier or oc- - J 
ers of the land, &c.” Yet he ſaid that juſtice required 0 
42 AE OWNER ſhould have notice, as well as the occupier ; 8 
when his property is to be ſo materially Mected: and he argued 0 
this to be the intention of the act. And it is frequent in ſuch " 
12 0 . e ee eh 62166 e eee | 
[ | 
| ; . 2dly. The /atisfaSion is directed the at to be made both. a1 
to owner AND occupier : whereas they have here awarded 85 
NONE at all to . owner of the land, who is the perſon prin- 
r which this motion, a rule was made to ſhew 
_ cauſe. Alter e een, were 95 in, 1 
in writing. i 
be ſe wad cue why a- ce of ure Gul as 
not be quaſhed. Ts % 1 
„ Objection Given! in, 83 writing) i is, that the Wa of wy 
the ſurveyor who applied for the order is or enced, 
 Anfwer—That is not neceſſary. — : 
Objection. That the ſeſſions have nor ADJUDGED, ſuc 
« That ix days notice in writing was given to any perſon of 
« the intended application :” the words are only, „ The 4 
a Pin or having made and given full | proof to this Court," to | 
notice was given. 5 5 
Anſwer—That it does appear : 1 if not, ye it is not ne- — 
eaſery. po 
34 Objection. | That the fact of ſuch notice bein bet 
is not fi ly ſet forth; it being only ſaid, * that uc | 
« tice was given to Manning, ee, 4 
_ Anſwer—That that i ſufficient. | | | l 
Objection: (which was Mr. Norteo's fit.) It is not fury 
ſet 1 fix days notice in writing of this intended WF. * 
plication was given to the ow] ] n of the lands. > 
annu 


Anſwer. Notice to the occveres is enough, 80 on a 


diſtreſs— notice may — either to the eme cue 
0 


« to the Court, that, 


7a Fs 
1. 


Trinity Term 30 & 31 Geo. 


owner of the goods. 4 Med. 390. Walter v. Rumball, is fo 


holden by the Court: Dpa. 395.] And here the owner may 
perhaps nor be intitled: for the act ſays, © that the damages, 


« 1p any, &c.” beſides the owner may be at a vaſt diſtance 


from the land. And here the tenant appeared, and made 
what defence he thought proper. 


: oth Objection. That the ſeſſions have. not aner 1 


JUDGED, * That proper and ſufficient materials for repairing 


« the highways were NOT 10 be found in any waſte or com- 

« mon ground in any place near the ſaid highway” for it is 

only ſaid, * The wy 444 having made and given full proof 
fc. „„ my 


” * 


Anſwer— The order is agreeable to the act of parliament: 


andit ſpecifies, © that full prof was made and given to the 


« Court of this fact. 


1 


6th Objection- That it is not ſet forth, © That no proper 


« materials AT ALL, for repairing the highways, are to be 
« found in. any ſuch waſte or common ground;” but only 


(in looſe and general words) © That pROPER and SUFFICIENT 


« materials for ſuch purpoſe are not to be found there.” 
Notwithſtanding which, it is ordered that the ſurveyor 
e ſhall cut and carry away ALL /orts of materials — to 
« for the repair of the whole road.” | „ 


Anfwer—That it is exactly agreeable to the act. 


Ith Objection. Non conſtat that any materials roper for 
ſuch purpoſe ARE To BE FOUND in any part of the grounds. 


Anſwer—That muſt depend upon trial. The lands are 
to be “cut, digged, and gathered for materials,” 


8th Objection. It is not ſet forth how far theſe grounds 


lie from the highway ; nor to what diſtance all waſte grounds 


have been found barren of proper materials; nor that theſe 
ou ds are nearer than any waſte where ſuch materials may 
dung. . 


i 


[ 


| Anfwer—The order is worded agreeable to the aft; and 
theſe particularities need not be inſerted in it. Bs Ce 


gth Objection. That the powers here committed to the 
furyeyor are wncertain in every branch thereof. For only that 
PARTICULAR piece of land which affords the materials, is made 
liable by the act. But here 4LI. the grounds in the occupa- 


tion of Manning (being, as he alleged, a farm of 540/. per 


annum are to be dug, at the diſcretion of the ſurveyor. AI 
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ge we u Hi nber l perpeciul Tabathbraice, or af loa 
one that is abſolutely uncertain z for that no time is prefixed 


1 
4 


Anſwer— This alſo is fuſficient; being agreeable to the alt, 
Yoth Objection: (which was Mr. Norton's ſeconds) That 


Sſatisfattion for ſuch materials is, by this order, awarded to 
the owner or occupier, but 2 to BOTH ; nor it is dertai 
defined to whirh of them: whereas the act of parliament is 


expreſs, © paying to the owners AN occupiers.” 


| Anſwer—lt is ſufficient. The act is disjontive, in dire@. 
ing the notice; and muſt here be taken digunctively and re. 


+ T1th Objection. That the RA TESs of 2 fatisjaftion is eſti- 
mated in the order, only as for the: value of the material; 
which ſhall be cut or carried out of theſe grounds; ox for 
the dumage done thereby ; but not as for BOTH, as it ought in 
juſtice to be: nor is it certainly defined, for wich of the 
two the compenſation is to be made. . 


Anfwer—It is in the words &f the act. 


| Mr. Norton and Mr. Thurlo, in reply ſapported | the 
eleven objections; and urges that theſe ſummary „ 


given to juſtices, to the detriment of the liberty or property 
of the ſubject, ought to be sTRICTLY purſued : and the) 


cited many caſes, of what they apprehended to, be ſimilar 


inſtances, or at leaſt 5 upon the ſame principles, 
Whereas in the preſent caſe the juſtices have-not (as they 
| ged) given themſelves juri/diftion, by any aDzuDicaTION 


Lord MansritLD—ſaid this order was as 2 penned; 
and the juſtices ought undoubtedly to purſue their authority; 
but however, he did not agree to all the objections z and par- 
ticularly to the 2d and + 5th, which are founded upon 2 
ſuppoſed neceſſity that there muſt be expro/e adjudications ; 
where the recitals and allegations are ſufficient, and where 
concluſions are actually drawn,  _ 


As to the 4th objection— He did not think that the act 
could mean that it ſhould always be neceſſary to give notice 
to the OWNER 3 which might be impoſſible. | 


But as to the 6th and 7th objections It is neceſſary to ſpew 
that. there were No proper materials to be Far n or 5 
| 13 | 


=o =o en mee HG oo wo oa 


e neceſſary facts: but have only' recited the EviDENCE of : 


\ 30 85 31 ca. 1 


er wüde or bühflen grothds , d hi 
not done here. And . 5 in 22 


in of upon the es or common grounds; and what may be 


in the private ſoil: they ſhould previouſly now that it is to 
be found there; or «het yk a Ne proſpect of find- 


ing it there. 


9th. And they cannot make this geniral order (c to dig 
« over ALL the eftate;” and leave this | to the diſcretion of the 


urveyor: they ought to Ar upon the particular part; to de- 
—- this themſelves, and not leave it to this — 
Tais odjection i is FATAL. = 4 * 


_ 16th. 80 alle is that of the /attfadton for the $4TISFAC- 
T10N egit to be avvarded to the owner, or to the occupier, or 


by the other, or by both. 


here is enough, e 


Mr. Juſt. Drxrson—Itis a very 3 order, and liable 
to many objeCtions. 


of theſe foundations or their authority ought ſome hom or other 
to aPPEAR pen the face of the order. Particularly, it ought to 
appear that notice was given of the intention to dig in ſome 
particular place; for prongs very good cauſe may be eaſy 
to be ſhewn againſt it. But, 


gth. I: can never be right to dig over ll te tte; 


ech. Nor to dig in the private ſoil for 5 materials as 
l. fund in the — gs 15 "IM 


As to the ene is not univerſally 45 to be 
given to the owner z this may in ſome caſes be impructłicable. 


ner, (if he be damaged,) undoubtedly. 
Mr. Juſt. Forren concurred, 


vate ſoil for aLL the ſdecies of materials; 2 SOME: of theſe Rex v. 


found in the private ſoil. And * can nat dig to TRY for it, 


to both; ACCORDING to the EAA ſuſtained ey the one or 


Perhaps ſome other objections might hold; but, however = 


As to the 2d, 3d, 5th, 6th and enen er- 
and dire? ADJUDICATION may not be neceſſary: but many 


But as to the 1oth=-SaTIS8*acTION ought to be made to the 


1757, 


14 N 


2 not to be found in or upon the ſaid waſtes or com- ne 
„ The 1 to-SPECIFY what can NOT be found - 
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wrong deliver - 
ed by the fore · 
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jury, ſet aſide. 


Z VIZ. one up on 
| upon the right of a way to the 
man gave in the wd as a general verdict for the defend- · 
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The perſon that drew this order, r rs 2 


3 
23d June 757. 


'Trinkey Term 30. & 33 Gen. 2. 


but nat to the ariürr of the 28. | p 


And as to the gth objeckion in partici Vieste 
the juſtices have = eded their power in ordering the fir 
+ ts di over the WHOLE ate : ty an ef le 


wah A* KN E7L 4 . 


Fir cur. nnen | 0 
RULE for e 0 oben 
uE ABSOLUTE» OO. 


© Cogan 1995 Ebden 121 Atiother. 


of a motion (made the'18th inftant,) to ſet afide a verdia 


as being given in by the frm, CONTRARY to the o 
nion and iqpamtion of waar Ef tos 19 It reren 
defendant juſtified under a right <7 go way, 8 ws 


8 to two cloſes of the defendant, 4 vis. B 


* which e different iſſues were pihey 
e right of a wa L . 9 the other 
Acres. And the fore- 


ant, upon beth iſſues. But eight of the jury made affidavit, 
46 That i it was the MEANING AND INTENTION of the wnolx 
wry, & find the former iſſue for the defendant ; and the 


. 5 LATTER the 5 allege 9 age and that this miſtake was diſ- 


covered oo ; but not till the judge 


„ war gone 3 . lodgin 


upon the judge's report, 
it appeared that ho 8 was indeed indeed evidence on both 


ſides, yet the weight of the evidence was (as it — to 


him) on the ſide of the plaintiff, as to this later iſſue. 


N. B. The foreman had declined m any afbdavit; F 
E. he ſaid, he ſhould make him f 0 N a fool 


to the Court of King's Bench. 


This matter was much ligated 8 counſel on both 
fides. And the counſel for the plaintiff mentioned the caſe 


of Baker v. Milet, in C. B. in 4 G. 2. S. P. where ele- 


* Y, Viner's 
Abr. title 
Trial, p. 483» : 


= pl. 12. 


ven of the jurymen ſwore < that the foreman hid miſtaken 
their verdict; and it was thereupon ſet alide “. | 


Taz Cour were all clear that this was 2. mifale, as 


ing from the jury's being unacquainted with buſineſs of this 


nature; and from the aſſociate's omiſſion in not aſking the jury 


particularly, how they _— each reſpeFive iſſue,” and in got 
18 che jury fully under/iand their own 2 and that it 


was 


== B 


S 
< 


SEES FEEL. 


was 1 


1 £2 es 
De 


Trinity Tetm 30 & 31 Gee 


an agrecable to right and juſtice that the mj he 
— — 7 4 Rees K ax ſhould 


ſhewed the weight of the evidencilſto have been for the plain» 
tif as to this latter iſſue. | CS ar 


/ 


And Loy ManspizLD and Mr. Juſt. Danse thought - 


that as it was a mere flip, — be /ome method of REG» 
TIFYING the werdif# according to the truth of the caſe; from 
the Judge's notes, if they were ſufficiently particular; wiTH» 


bor. ſending the ifſue to be tried over again at a great expence. 


And the caſe of Newcombe V. Green, in 2 Strange 1197. 
was mentioned, where the pſea was amended by the Judge's - 


notes. And Lord Mansfield ſaid that, at leaſt, they could 
ſet aſide the verdict without coſts. But difficulties occurring 
how the coſts would be in ſuch caſe, as ene iſſue was ſti 
found for, and was in truth clearly for the defendant z/ there» 
1 | Con. ava. 


And now Lord MansritLD ſeeing Mr. Merten in court, 
who was concerned for the plaintiff, and had (on his behalf) 
moved to SET ASIDE the verdict, took occaſion to mention 


this caſe, and ſaid they had thought of it; and he hag talked 
with his brother 22 too about it: but, howeYer, he 


was not now going to give any opinion; but only to propoſe 
what ſeemed to him the moſt proper method of coming at it. 


The caſe of Nætcombe v. Green itſelf, is not applicable to 
this caſe, But there is another caſe of Mayo v. Archer, in 1 
Strange 514, 5 15 ; where the queſtion was, * Whether a 


farmer who bought and fold potatoes could be a bank» 
« rupt:” and the ſpecial verdict did not ſet forth the quan- 
' ties he had bought and ſold ; though they were the 

trial, The Court did not there award a venire fatias de HOvs ; 
but amended the ſpecial verdict in that reſpect z which caſe is 
more applicable to the preſent caſe than that which was cited : 
for here they ordered the ſpecial verdi to be amended 
though the plaintiff's motion was only “e that a venire fucias 
de novo migMt be awarded.“ | 


But another caſe has hen mentioned to me, which is appli- 
cable to the principle of this caſe; though not like the parti- 


cular fact. It is that of Dayrell v. Bridge, Tr. 22 C. 2. B. 
R. treſpaſs for cutting down an oak- tree The defendant 
pleaded ſeveral pleas; one of which was, © Not Guilty.“ 
at the trial, a general verdiẽt was taken down, and fo en- 
tered. And the Court redified the verdict, by expunging the 
fe | findi 


Vol. I. ding 


be of this 
 niſtakty, from the affidavit of the eight jurymen, . confirmed 
(as they held it in effect to be) by the foreman's declining to ER an! 
make any affidavit at all: eſpecially as the Judge's notes A . 


* 


Co Y 


* [Whoſe or- 
dinary engage. 
ments were 
now in the 
other court. 
: . f 1 


. 


* 
> 
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8 SP 
ES * 


356 ls Thule Term — a 


finding on all bur che &« Not Guilt Re ROY 
9 . ..4p EN was in queſtion (at the trial) 4 — iether the place 
„ A eee . manor or In 


FT Endive wail r Grein, ſeveral caſes'® were cited on 


Another. the ſame cc though CE N 2 is not the preſent caſe, 


„None are 


mentioned by If the Court ſets the matter right, they how 10 proceed a- 
; e 


Strange cording + to the whole truth of the caſe Judge who tried 

22 t agrees to the fact diſcloſed in the affidavit of the 

Eliot axe jr — your fieſt affidavit on which the rule 

* a ee only Kur of themes ke 

x Salk. 33. 

Mon gue Therefore what I wo 
| Fr =) — 4 — motion, and have f rule to ſhew cauſe, why, upon 

io Lord Riy- reading the affidavits of theſe eight 1 en, the verdict 

mond's time, ſhould not be AMENDED and SET RIGHT apart to the wrath 


were cited. 1. finding. | a | * 
c | | Note=Such a motion was arch ave; a4 a rule to 
« ſhew cauſe” granted; but it never came” before the 


Court any more: it wy appearing that the Court, 


upon deliberation among themſelves, had come to an 
ppinion, „ that 1 in this ſhape the yerence _—_ be ſet 
4-49 neo 


TW. 


Ted, s: d Rex We, Goda Williams, 
June 2757. ' 

— 1 · N R. Nares flewed dn (on Wedneſday, oth Feb. laſt) 
7 Ga Rat. u Jos. againſt quaſhing a certiorari to remove from the quarter 

8 88 ſeſſions yo the city of London an information upon 1 Fa. 1. 

of leather) . 22. intitled 4 The Duty of Tanners, Curriers, Shoc- 
. quaſhedon «© makers, and of others cutting of Leather,” 
motion. ] * - 
Note. The information runs throughout, 0 chat hk in- 
formers give 1 the Loxd Mayor of Londen to under- 
Rand, Sc. but the certiorari is directed to the 
SESSIONS of the city of London. 


| Three objections, he ſaid, had been 5 e original 
| motion) taken 10 this certiorari | - * 8 


* | ve 1ſt. 'The certiorari does not fie at all, 


| 2d. 'Tis not well diractad. I. info & 1 Face 1. c. 22. 
50. 


It does not lie BEFORE conviction 1 Salk. 145. Dr. 
Sand's Caſe. 1 Siderf. 296. 


propoſe is, that you ſhould m we 


222 S822 


I wes - 


* 
' 


b * 0 e * 


„„ 


1757. 


1 the ft & Obje@ion—r La. 1 409. FE Mm Ont 4 


Caſe proves that a certioruri will lie: for this court, by com- 
mon lau, may iſſue it. 1 Sa/b. 148. Croſs v. Smith. 1 A cer- 
toruri lies to all i N juriſdictions. 1 Ventr. 68. Smith's 

Caſe is to &. 4371 & 356, in point. 8 Mod. 
331. 4 ray nr! Sewers in Yorkſhire. . 
P. C. 218, 5 79, 80, is very ng in favour of 1 

where the reve jide exceeds i its authority. 

- "ally. I; is | direBed to the ju at aligns ons grnerly ; and 


it is rights for this is Aupoy of [elf 2 * C. 290. 
43. proves this method to Gi m_ 2 


Zadly. hs ant 5. 8 10 V. 3. 


The — given for the opinign is anſwered by the very next 
caſe h. G.) in the ſame book. The caſe in 1 Siderf. 96. 
There are two caſes there in the ſame page, pl. 19 & pl. 20. 


77. 18. C. 2. which both ſeem applicable to this ſubject ] 


ſtands upon its own bottom. And perhaps the method men- 

tioned jn 1 Sa/k. 145. pl. 6, was not then found out. How- 
W.withſtanding what is there ſaid, yet it will lie to 

* quarter 1 8 8 and this was at os quarter * 


Mr. Norton contra, for $ rule (to quaſh the cartiorars ) 


agreed to fat it upon 13 1. 6 24. 2 503 ; which clauſe gives 


juriſdiftion to the Lord ayor of on for the time being, 
vithin the city, 4 AND within res miles wage SF; 1.1 


And this information is here given to the 1 pln, = 


preſent (it is true) in court of the aforeſaid court of ſeſſions : 
and the informers pray thÞjudgment of the Loxd Maron; 
though it 1 indeed added © /o. preſent in the ſaid court.” 
Therefore this is vor a proceeding AT „ent; but Kg pro 
ceeding before the Lord Mayor e to * „ 


| Note—The caption is As at a court 0 2. 2 * but the i in- 
= ion is given To the Lord ; and they con- 


ith praying , the Lon . 


| 7 in r court [0 ſeſſions]. 


Loxd MansieLD—The certiorari has manifeſtly iNued, a8 


475 git to be a proceeding BEFORE the JUSTICES at the ent; 


they return i as ti 


„ N. B. 


Williams. 


[* A miſer- 
ably bad 
book, inti- 
tled . Mo- 
c« dern caſes ' 
c in law and 


« equity. "1 


* 
* 


8 v. 


Wirt! 4 AMS. 


I 


has it even for ſpace of miles out of 
ſeſſions have no fai all. e that he ha ber 
executed this juri Aion Mee, 


15 that che propriety of the brurIoN of the certiorari, d 
| upon the propriety of the convidtion : 27 5 88 955 


. formation.” 


| * alſo Mr. Narres, ( 


Frinity Term 30 & 31 Geo. 2. 


N. 2 The rurn Theodore 
the of ESE 2 
fices within written.” | | 


(© ih Gong Hehonibe 3 to that of = 
aire or een of the ard, depende 2 
1 ö ui. (c 


y and validit 8 the i ; 
EE ALONE had the j i0 inder ion i 


eee J 0 


Mr. Norton The juriſdi 


ne . n N 
2500 where the * 


Lord  Manzsvrezv and Mr. Juſt. a were ſatisfied 


that the proper method of bringing this queſtion before the 
Court, would he Tor Bir. a aged. wy; "vn 


or OMP Gas to Mich: or 


it. Whereupon it was at 
ADJOURNED. 


23d May, ih! * rule yas ; 
Approbation of the Court, and of the 
adverſe party,) took a rule, agreeable to the above hint, © to 
& SHEW CAUSE why the INFORMATION ſhould not be quaſbed.” 


And now Mr. Norton and E Williams being W to 
ew cauſe pro 4 2 0: 


| Mr. Gould and Mr. rer for the defendant, ropatths 
objections to the information, thus; 3 vis. 


Mr. Nores acbired to take a 
this and to be better - prepare 


n. | 
And on Mundey, 


rſt, That the juriſdiction i is not in the Logp Maron, but 


in the Allens. 

| 2dly. The remedy i 18 NOT by TP of rose fn, but 

ought to be by indiciment. _ 
| TION, 


Firſt—They bald 55 1 the qu POR türned upon 1 Far. l. f 
c. 22. § 29. 32, 33. 46. 50. hey, inſiſted, * That the Lord hold, 
« Mayor had no authority, b y this act, to appoint triets, 


te where the leather is made and manufactured int quares ;” Nor 
| and WW Nor 


* . ? "p 
5 | * 


Bs - Trinkty Term 30 & 31 Cen 26 1 388 
a conſequently that as this leather to have been 1757. | 
| — 0 1 the Lord May py We 
had 16 J to pr in this un 3 but Rx v. 3 
45 * e 
Sccondly—The 3 ought to have been 8 
indict ment, © a be r: 0 
common law proceeding. | . | | 
 Thirdly—That it is uncertain before » vnon the informs + 5 
zn is taken; = ; 4 | 


Pit be underſtood as taken before the Lord Maſh , be 
has no juriſdiction, for the reaſons 2bove-mentioned : ut Fi it 
de underſtood as taken before the ſeſſions, it ought (as 
been ſaid) to have been by ment, Whereas it is a rule 
that informations ought to be atleaſt as certain as indiQments, * 
fois 2 Heul. F. C. fu. 261. e. 26. * 77 


Mr. Norton, Jr. Williams, and Mr. 1 for the proſe- 
eution—anſwered, That this is an information brought by the 
warſen of the . under this act 2 
of 1 J. 1. c. 22. And 


It is not at all uncertain nt is an — exhibited Anſwer to the 
. * " ONLY 3 and prays the —_— of the YO. 3d odjection. 
; * 
oy the act gives him jurifdiQion, as well where the Anfwir to the 
leather is manufactured, as where nat. And this is a pro; iſt objeRion, 
ceeding like the informations in the exchequer, in ren, for 
2 condemnation, . 


1 i is not before the iſe. So that this objection of its Anſwer to the 
not being by way of indictment is out of the caſe. 2d as 


Moreover, They urged that the Court would vor quaſh 
ſuch an information upon mation ; eſpecially, where a rni- 


VATE PFRSON is intitle to the _—— and none 2 it belongs 
to the crown. 


j 


| Lord sen- A. to the Court's NOT BORN o- 
Nox, but putting the party to demur— That reaſoning does 


'hold, where the objection is to the JURISDICTION of the 
that has n to proceed. 


Now here the queſtion is upon the ur len. 
e This 


1 ˖ ; F * . : | RY | 1 , EE 
| 389 | 43 Trinity Term b 30 & 31 Ged. 2. * 


195/%½ © This is agreed, by Mr. Williams and Mr. Norton, 0 be 
* 1 3 proceeding before the Lord Mayor PERSONALLY, though 1» 


Kone: ©: Mont. t the goth ſection (which gives him the juriſdic- 
WiLLtams. tion) does no give it to him PERSONALLY 3 but in the terms; - 


of the common commiſſion of oyer and terminer': and the 

* | ſame power * 1 to him as to the other mayots, bailiffs, 
* 2 officers af boroughs, ſtewards of leets;' &c. Now this 
* muſt be exerciſed according to the courſe of the common law; 


EO POTN 4 


| But it is objected, « That the gion: cannot have juriſdic- 
4 | 5 Lon ann the limits of the city: whereas this is given to 
EL  , the mayor in any place within 3 miles of it. 


» a; c « 
A * 


8 
+. 


* : 


* | « ſons is therefore, by this act, extended"to 3 miles beyond 
8 


The parallel does net hold with regard to informations i 
rem, in the exchequer (to which it has oo compared); 
4 3 For that proceeding, in the exchequer depends upon the cour/e 
5 of the court of exchequer; and it is neceſſary ard, For it 
| is not there known who will claim; nor does it affect the 
: and the perſon who owns the goods may not perhaps 
in court, or may be unknown, or may not have other op- 
portunity to come in and claim. This is an ancient courſe 
there; as ancient as the court of exchequer itfelf, and by 
common la Wp. . | * 

; FS 95 | „ i . 
But here is no ſort of apps Gay the preſent caſe in the 
2 being forfeited yy the party's ing convifted of the of. 
ence, upon an indictment. And re is no colour for the 
notion of a ſummary * in the mayor, under the au- 
thority of this act of parliament. Therefore the information 
ought to be quaſhed, for want of juriſdiftion in the mayor to 

* receive and proceed upon it. 


Mr. Juſt. Dxxisox concurred; and he agreed with Lord 
MANSFIELD, that there was no need to put them to demur in 

a caſe where there is defect of juriſdifion : and cited a caſe of 
. - Rex v. Weſley, onghis own motion, in perjury z where the 
ſeſſions had no juriſdiction ; and therefo the Court quaſhed 
the indictment. #1 dj e 


And as to the juri/diftion—He concurred with Lord Man- 
Feld ; and (at large) gave the ſame reaſons, drawn from the 
Foth ſection of this act: which, he ſaid, manifeſtly con- 
[ered the mayor merely as the head of his corporation; 


The anſwer to this is, © That this juriſdiction of the %% 


S BN NS. ES =» 


7 


. 


bm -- $3 39 39 


* this verdict ſhould not be sx r ASIDE upon payment of coſts.” 


I} 
k 2 * 


Irialty/Teras 30 & 31 . „ 


4 intend to give him a ſummary juriſdiction, TO 
a e, jy ee they in procre in.the No 1757. 


way that is, ION: Rix v. 
4 WI ans, | 
| And this very a of n Mert the „--. 
a: rs riſdiftion as for ns within 3 miles 7 of the 55 
ee as ces de ot | + 


3 
And it is . the Nee in rem in the crehequer 
for the juſtices here may give the * 9 


jon an indie ment, (after anrickion.) 


This information therefore ou ght to be qua . as it Fg 
* the __ N PERSONALLY had no your yy 


, 


Mr. Juſt, FosTuR cancyrred, - He held that the goth tee & 
tion did not give the juriſdiction to the Mayor pERSONALLY, 4, / 
and in a ſummary way; but as the HEAD of a court : dad he | 
ſaid that the whole clauſe (taken together) plainly: ſhevs this. 
Therefore the pfoceeding ought to be i in the ordinary courſe, 

vis, by indiftment z and if they have proceeded wITHOUT juriſs 
dion, they ought to be ſtopped ; and the information may 
be quaſhed upon motion ; for as there is no furiſdictiom, the 
REASON does not hold for putting the defendant 20 DEMUR, but 
we may in ſuch caſe, very properly quaſh on motion conſe- 
2 this information, being of this kind, ought 0 
d 9 
8 Per Cur. unanimouſiy—Rorx for vafhing the intl, 
ation made abſolute : and the 2 rmer RULE (prayed 


for quaſhing the certiorars } d 
E | 
Fight, Execytops of Han nah Crilp, Widow, Wedneſday, 
0 verf. E ynon. * nag th June 


5 * 757. 
(Mr. Iuſbice Wilmot was ab/ent ; Aae | in Chancery * 
as one of the Lords Commiſſioners of the Great Seal. jp 


Tur plaintiff's counſel moved for a xa TRA, ugh u 
ment of coſts; and obtained a rule Mo ſhew Alle pp 


4 225 zu 

ayment o 
coſts by plain» 

Lord MansF1ELD ſaid, that he did not chooſe, in any cauſe ju lad dug 


tried before him, to conclude the matter by a ſhort report, a wrong con- 

that he was ſitisfied or diflatisfied with the verdia.” He clufion on 

would ſtate the caſe particularly to the Court; and reſerve facts th ts 

fechring his opinion of the verdict, (which he had nat yet on both des. 
B b 4 intimated, 


* Tricity Term 36 & 31 Ge 2e | 
I 3. : — on bh es, trial or Atiees)-t till de had heard the 


| | M 5 958 4 
Baier, FO. 
Eittdion v. This was an action upon the cafe, Wat, by the plaintif 
Bron. as executor ek, nnab Criſd; widow, OG 29 int the 
R | defendant, u a promiſſory note in the follo wing words (all 
of the defen ant own writing,) which was pibred and . 
« J ac to have n . of Mrs. Tannah Criſp | 
l 29th day of ember 1753, the ſum of 60% for Wal 
| to 5 J. per cent. per annum, an be account. 
* able for the whole ſix months after notice given for that 


 « purpoſe, John Eynon. September 29th 1753." 


- The defendant ſet up n diſcharge by a writing, in theyfl 
ing words: I promiſe unto — wy t, in con. 
 « {eration of his paying unto me, 2 — for ſixty pounds 
2. e eee 
4. br ae then the aid, fixty pounds, at my de- 
ee "Hall be bir and his note for the ſame ſhall be void 
q and of none esl. Witneſs my hand this 1oth of OFobey 
burg Hanna Criſp. The body was all bis own hand; 
called two — who ſaid they believed the nan 
fabſeribed to be the hand of the teſtatrix : but their know 
of her hand was very fight; one obo drags, only 


ſeen her fign a receipt. 


He alleged that ſhe gave this * in == 
af a marriage between him and Rebecca _ his now wife , 
(fiſter to the phantiff), | 


„„ He produced « willy in his own cuſtody, egg . 
5 ' 11th of Aug 1753; by which the teſtatrix had nds te 
ſaid Rebeccaþ Bright her executrix and 3 legatee, 


= This marriage was not till Moy 1754: The teftatrix diel 
in April 2756. 


« 

185 It came out, upon his own evidence, that ihe teftatrix was the 
Pow, — Hor worth Toh and that the paid 5. a week, or at the rate ban 
5 Wo 1 for her board. He could make no proof of 4 
"1 


EPS RR : the fartheſt that any of his wit- 
TIT: oy Ws why. one . * that the ney. pg 
3 "> IT e tip Mane,” * 


__ _ The Antiff, i in reply, infiſted ' tht the ente was 

55 Nfar Bright ſwore, that che cb, ork wife 
A not know the defendant had borrowed any one) from 
the teſtatrix, till after ſhe was married. After ſhe was ac- 


tjuainted with it, dhe profits Mich fo pay the money, ont out of 


legacy 


fi 


of *ty6/, Pye hat : ; 

py e fm one Ser 1 — 3 
unn 6 for I muſt have fix months notice.” | | art... among 2 
Execotar, ve" 


E eren proved ht Hamab Cri, bout ich Ernow.” 
1 „ talked calling in 
. lending it to other perſons, | . po 


That in 2755 and 1756; the onderd letters w be/ wrote 
defendan money. When ſhe gave theſe or- 
ders, ſhe produced tlie defendant's note, and. . « the in · 

« tereſt was not E 2 to maintain her,” 


, 9 A ras eel 
torr Commons in April 1756: and when he found ſhe had made 
a will in favour of the plaintiff, and conſequently revoked 
at which was in favour of his, wife, he was warm, 
and mentioned a note from him to her; and he 
amore Wer ee 


The nt examined no witneſs to ſay the ſignature was 
not her hand. Abe oinder, they called witneſſes to 


the defendant's c gave him'a good one. 


defendant inſtructed his.counſel to ſay, that he always 
the gift to be revocable by Hannah Criſp during 
— but if ſhe did not revpke, or call in the money dur- 
| ingher life, then the debt was to be diſcharged. 


The principal queſtion made at the trial way 4 
„EE e 
— . — — rr 

any witneſſes to the contrary ; the reaſon given was, 
that the plaintiff had no opportunity of getting it EO. | 


His Lordſhip ſaid, he left two queſtions to the jy : (1t}} 
Whether the _ of the teſtatrix was 994) If 
evidence laid _ i. anlg to be her 
it was not obtai 


| by fraud, and 
D N | 


4 


oma 


d intimated nothing then as to his own pl. | 
nion of the caſe ; and profeſſedly avoided doing it now, till 
ke ſhould have heard the counſel, | 


* 


8 1. 


Ne ; priety and rife. ——— 
Nrecutor, v. Aa bade to be concly 


 EBrnanii: 9 


wy,» 
1614 


a 57 
1 


re e. . And 1 
. went very much at large into the pro. 
ting nern trial. They Sg, ver 


ve, where evidence any ſort was 


. cauſe: agai 


given. offbejh fides, the forgery here was the only queſ. 
tion: if the plaintiff, objected fil feud and impoſition, he he mul. 
go to a court of eq r relief. 214% e Be eines, * 


10 Manenzz0-pTrins by jury, in ciyil cauſes, could 


not n now 1 a po ry % Mt ee ern ne 
trials. . N a 


If an erroneous wy be given I int of low th 
== r 3 u. 


Where a court judges, of fact . 
* their ſentence or ene, . u ” onde 


' 


. ſet right. E 4 G 
But a genera e can wh ſet right — a new vial 
which is no more than having the cauſe more deliberat 


ſidered by another jury: when there is a reaſonable do 
perhaps a cenjainty, that Julia * not been ons. 


The writ of attoint is now a mere found en in 
many it does not pretend to be a remedy. _ 


. 
* * 


| There are numberleſs * 'of falſe — No 3 core, 
ruption or bad intention 5. | 


the jurors. They may have heard 


too much of the matt fore the trial; and imbibed pre- 
judices wi # knowing it. The cauſe may be. intricate : 
the examination may be ſo W as. to a * contound 


their attention... e yah 


Moſt generg verdifts include 196 22 4 well 


| Propoſitions of fact: in drawing theſe ada rea 15 Jury | 


| 1 may miſtake, and infer directly mi] een 


* circumſtances, were to be concluſi 


be furprized by a caſe falſely 8 at the 


: The parties 
trial, which 7 had no reaſon to ne and therefore 


could not come e to anſwer. 
If unjuſt verdicts obtained under theſe and a thouſand like 
ve 


r — the determi- 
nation of civil property, in this method of trial, would be 
very precarious and unſatisfactory. It is abſolutely, neceſary 
zo juſtice, that there ſhould, upon many occaſions, be oppore 
tunities of reco7 prone s the cauſe by a — trial. And it is Tons 


in a way yer 3 to the 3 for whom the cri 
| verdi 


® EK 2am mri oe=rm i nafc.occ 


3 ee Whereas in „ 
other caſes, where den gg pm fg. Wh | 1757+ 
; as if the right judgment had been given in th@irſt inſtance, . 1 
It is vor true „ that no. new trials . %. Erden, 
16551 as has been ſaid from byle 466. . 


In Slade's Caſe, M. 24 A rick wa in 9 7 75 4 
B. R. reported in Style 138, the | 


formerty Reyed 83 — — 
ment, a upon Cate, made 
, % That he verdict d againſt his opinion," Bacon 
uſtice ſaid, * ments HAVE BEEN arreſted in the Com- 
« mon Pleas, upo 1 Males, of counſel with 
* the defendant, —— — ualgment in that caſe of Slade 
mi ht be arreſted, and that *. might be a ng trial ; for | 
at it HAD BEEN DONE THERETOFORE, in caſes.” In- 
too that caſe, as there reported, repreſents, Rolle Juſtice to 
hold « that it ought not to be ſtayed, though it have been done 
in the Common' Pleas ; for that it was too arbitrary for, them 
« todo it.“ And he adds“ You may h your attaint 
« againſt the jury; and thexe is no other remedy in law for 
« you: but it were good to adviſe hs my o we a woes | 


nil, for better ſatisfaction,” 


m dhe caſe of Mood v. Cumben, Mi 8 165 5. ao 

Sth. ty/e 466. (which was an action upon the caſe, for 
ſpeaking ſcandalous words of the plaintiff, and a verdict for 
the e with 1500 J. damages, ) the defendant moved | 

| l ial. And Glynn Chic Juſtice ſaid, It was in 

e 2 of the Py in /omggcaſes to grant a new 
«wats but this muſt be a judicial and not an arbitrary dif- 

4 cretion. And i it is FREQUENT IN OUR BOOKS, for the urt 
© to take notice of the miſcarriages of jutfes and 10 grant 
© new trials upon them. And it is for the people's benefit, 
© that it ſhoſd be ſo: for a jury may — „by indirect 
« dealings, be moved to fide with one party, and not to be in- 
« different betwixt them; but it cannot be ſo intended of the 
Court.“ And in that caſe, a new trial was, ordered, upon 

dhe defendant's paying full coſts; the judgmęnt ſtanding as a 
ſecurity to pay what might be recovered upof the next verdict. 


The 5 who this matter cannot be traced further back, 
is, © That the old books do not give any accounts of 
1 e ma 2 by the Court upon motions.” 
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Indeed, for a good.while after this time, the granting of 
new trials = holden to-a degree of firiftneſr, ſo tolerable, 
that it drove the parties into a court of „ to have, in ef- 
. ion; n 

a verdict, 


2 
xecutor, Y. 


Erxok. 


* 


8 W be laid down 


. > 


; ' fidered mae its circumſancer. © 


| that all the rn circumſtances might 


Trinity Term 30 & 31 Ge 2a. 


vercketz in juſtice, under all the circumſtances; OY 


conclude ; 258 many bills have been retained upon this 
Grain and che queſtion tried over again at law, under the 
tion of a court of equity. And therefore of late years, 


the courts of law have gone liberally into the g I | 


3 new trials, according to the circumſtances of the 
ive caſes. And the rule laid down by Lord Parker, in 
e of = Sen the ation 'of Helfton, H, 
f general rule that can 
« Doing juſtice to the 


oy nM eke caſe," 


The REASONS for a new trial muſt be collied 
from 4 from the notre f th Caſe con. 


* 


This be exereiſed at much leſs expence | 
9 ron Mee more 1 xc mech the ſubjef, » 


the court of common law where the © and La hoes td 


Of late 4 en 8 che 
krials at nf prius, but alſo after trials af bay. And it is at 


leaſt y Lagern to do it after trials at bar, as after 


trials at u F/ prius, (if the juſtice of the caſe demands itz) or 
indeed, rather more ſo, as the latter maſt be done upon what 


could have actually and perſonally a to a fingle judge 
only, whereas the — 1 — upon what muſt have 
manifeſtly. and fully __ to the whole court. M 


I come now to thproſent verdic and Sula be fo 
that the queſtion depended upon my bein — ag or diſſa- 400 
risfied : and therefore I have Rated the 


$4 the matter in diſpute was of great matey ot will woe — 


be 1 
for a new trial; to give the plaintiff an opport ee toad, mat 
' the inſtrument injected by perfons acquainted her band; 


though I think upon the evidence /aid before the ji the 
verdidt in that reſpect was right, = * 


What 1 go upon is the apparent manifeſt FRAUD and IM 
POSITION in obtaining the diſcharge —_ we teſtatri, if the 


really r it. 
FRAUD or COvIN | may; in Jimi of Ge dew, avoid every 


2. of act: f inſtances are put in Fermor's Caſe. 3 
9 : 


————— —„ 


« What 


—_— 


Trinity Term 30 & 31 Geo. 396 
* Wet circumſtances pra e- to. ſuch, uur 1757. 
n covin, is always a queſtion of /aw. Courts of equity, and 

courts of law, — to ſuppreſs and Bargur, 


relieve againſt FRauD. But the i ＋ former Executor, v. 
er e e 


give more 


_ The writing upon the fore of i, ebe 1 
in cotifderation of 51. per cent. Guin hr ie: life: — ol is only | ; = 
. legal intereſt, and the preciſe rate he was obliged to pay by 1 
his note. The defendant has ſet up another conſideration not | = 
ap NR Engin een | "i 
He now het and his contſel hive WY « that it | K 
« was intended to be revocable by her during her lifez and SÞ- 
« therefore was only in the nature of a legacy.” That power 
« to revoke” is omitted; the writing all of his own hand, and 


in his own ciftody ; if it was in the gature of a le- 
= is odd byte kite vi. 54 


„The teſtatrix never imagined the had & 4 herfelf of this 
money: in her circumſtances it, would have en madneſs. 'The 
defendant during her life did not dare to fay, even to his 
own wife, e that the teſtatrix had given him is money,” 


. © BY Anat iPIR, eV 0x0 ns but 
would have cpounded, by withdrawigg his caveat, to have 
got his note delivered up. No anſwer was attempted. by — | 
to the apparent impgftion. Upon his own caſe ſtated b | 
ſelf, and the evidence on both ſides, the 8 to get 
her hand to this writing muſt have been fraudwent ; and 2 

i be ſo, the l ſays He ſhall not avail himſelf of it. | 


The attention of the jury was artfully drawn tothe heinous 
charge of forgery only. And I left the queſtion of raaun to 
—_ —— any expreſs — 21 t the aircumſtances Nis 
©« ſpoke fraud — Ten _— ie. 
ge Gag a eee. fe 

to do right. N 


But the dds of the ciſe appearing to me in this Ugh 
[dt mia of ie at pr men i; 


| Theſe are-my ſentiments: my brothers will judge whether 
Tam right or not. 


Mr. 


* ATelnlty/Terin-30/&3x Geo 2. 
Therefore he gn e eee 


Balohr, 


is was made Executor, Vo 


The nurn (for fg BY the yer 


* 0 Note: Afr Jolie Fine waa bln (in Chancery) 


Mr. Gaul, of e for the plaintif, moved thats it might 
coſts > but he was anſwered 
for and Mr. Juſtice Fofter (Lord A 

that this was directly contrary to the terms upon which he 
himſelf had moved it. And PO eh m Ne eren 


n ſet aſide g t hic 
Upen payment of coſts by the Nuss. 


 Memorandum—The 5 10 never Bb on to be tried 
- - again. Probably the defendant acquieſced in the wr 
nion of the OY ” on the — 


Mr. Juſtice Deni- 
being now gone), 


A Black Merchant of Bomba verſ. Dorrell. 
R. Dorrell, who came from Bom 


a; 


# Er non. 


8 
Tag F 


„and had a diſpute An Eaft India 


with a Black Merchant there, o a civil nature (con- 


er weg 


entered being bound at 


upon his leaving Bombay, 
or his appearance in this Court at his 
demand, that might be 


ſhto a 8 — 


miral in England, ro ANSWER to any 


Bombay, in a 
bond to appear 


in this court, to 


made againſt him by or on behalf of the ſaid Black Merchant anſwer the de- 


in that country; and alſo to abide by the determination of the 


Mayor's LION en . elſe to appeal 2 8 Ya to the King 


mands of a 
Black Mer- 
chant there, 
permitted to 
appear here ac- 


Berj. Hewitt moved, on behalf of Mr. Dorrell, that he <ordingly, 


mght appear in this Co 
uche proper, in order t 


- The Coun, aur 
Eafl India Company, 


in ſuch METHOD gs the Court ſhall 
revent the jane of his bond. 
ing notice to be 
80 did not oppoſe it,) admitted his 
wpearance; and diredted that he ſhould enter into a recog- 
nizance (with ſureties) in the penalty of the bond, to anſwer 
the demands expreſſed in the condition of the faid bond; 
which he was to do before one of the judges 
i his ſureties E now preſent. 


Note—This rule was taken on the civil de (ofthe Court) 


giren to the 


of this Court 3 
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i be 
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Sym 
reer 2 2 
— as « * 
— x OD ont 
. — 


(HER 


- 4 2 a 
M8. 4. for 


Frauds by te- 


nante, con- 


aſt, 


charge was or the diguncti ue. 2 Ho 


nagen 91 Conn, 


Rex 8 Middleburſt 


ME Norton mewed cauſe againſt quaſhing: an rider of t two 

juſtices, and an order of ſeſſions. confirming it, in 
W Act of 11 G. 2. c. 19. f 3. (for the more 
effeCtual ſecuring the payment of rents, and preventing 
frauds by tenants,) againſt one Thomas for wil- 
fully I aiding and aſſiſting in fraudulently re- 
r 5 Cows, —w_ rl 


Mr. Gould, hs had moved to quaſh theſe arders, founded 


his motion upon two objeRions, vis. 


1ſt Object aten The whole adjutication refers to the - 
plaint of one 7 Wefton; wherein there is no 
— — all; nor upon the defendan 4 


| . for aiding and aſſiſting bim : neither is it ſtated that 


Chefterton the tenant Din remove the goods.” 1 


ad Objetion. The aQ creates two offences, wis. afſiting 
in removing, and aſſiſting in concealing, the goods. Now it is 


not ſpecifically charged upon the defendant Middlehurft, that 
he wilfully and knowingly did either ane of theſe two things: 


it is only alleged that he wilfully or knowingly did one on 
the other. In 1 Salb. 371. Rex v. Stacker, an indiftment for 


Pann Cam wagholden ill; becauſe the 
F. C. 225. 5 60. An 


indictment cha rging a man dicjuntlively i 18 waa for che ol. 
fences are diſtinct; and it appears not, of which of them the 


defendant is accuſed. So here it dogg not appear WHICH of 
the tuo offences the juſtices have oonicted him of. 


And 2 Ld. Ra m. 1265, es v. Bains proves that the 
Court will makg no i 3265; Her * the defendant, 


| Upon which objections, he obtained a RULE to su 
CAUSE * why zhe orders hand not be quaſbed,” 


And now Mr. Norwn ſhowed the following cauſe e 


quaſhing them. 


As to che 1ſt n- That it is not deſcribed ful 
« ficiently, What the is.” He that this 
is an order: and the Court will not ind it to. be ill. To 
prove which he cited Rex v. Biſu, Tr. 29 G. 2. B. R. 

| | As 


* 


„Tem 30 &31 den 2. 5 7 


As to the 2d The ha „That 1757. 

« removing the goods, on in concealing the ſame.” He 5 v. Mi- 
ſaid, the crime and the aiſhnent : are' Jam _ both : pLEAURST. 
and the devendant par ns... , "3 „ 3 | 


„ >. 4 SY 
1] 4 1 


Mr "Gould for the defendant; replied 


iſt. Ie is not at all ited © Jl © Din remoue 
fn 4 1 5 oY 418 "4 F e f 


_2dhy. The aiding and aſſiſting ; in OR. is a different 
offence from aidin ng and aſitng i pong in — : and h it | 


is only changed rn 


LorD Mans#itLÞ—Upon nete rgnrr⸗, it has been 8 5 
determined, . That an alternative is nat good; 8 

« forged on cauſed to. be forged :” thoug the only need "a 

proved, if laid *conjunttively as « forged and cauſed to be 

« forged.” But 1 do not A the reaſon of it: the ſubſtance 

i; exactly 0 fame; the defendant muſt conie prepared againſt 

both; and it makes no difference to him in any-reſpet. 


But this is an been and aa needs 


Mr. j. 1 ee 4 alſo ahi the PS upon 6 
biments are very nice. But this is not an indictment, but 
an ORDER: and ones, bein good in fubftance, needs not 
be ſo ſtrict in as an indictment muſt be. And either 
riding or aſſiſt g in removing, OR aiding and affiſting in con- 
* is 8 8 an offence: and theſe ate the very words. 
of the act. "ſis only form and does not at all vary the ge- 
fence or - puniſhment, Fam not therefore inclined to the ſame : 
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But the defendant was not able to make out a caſe ſuff- 
cient to induce the Court even to grant him a rule to ſhew 
cauſe, He not only had been formerly a trader and a bank- 

t, (upon which indeed no ſtreſs was laid, as it appeared 
that he had not traded at all, ſince he had obtained his certi- 
ficate under the commiſſion,) but was confeſſedly a land. 
wwaiter at the Cuſtom-Houſe in London, and officiated there 13 
ſuch; though he ſwore to the hiring, and alſo to the having 
ſometimes executed this ſervice to the Baron, as his meſſenger. 


Tlaee, upon the whole, Lord MansrieLD was clear that 
V. poſt, this man could never be eſteemed a * bond fide domeſtic of : 
ba. 1478. and foreign miniſter: and the other judges concurring, the mo- 
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28 in particular the giving leave to change the county, in a qui 
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faid letters patent. That the — (well knowi 
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David Williams PRE, who then, and long before and 
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Sn each of them, did- wro! ny and unjuſtly PRESUME T0 
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borou k in the abſence of the - ailiffs, he not being one, 
of the bailiffs of the borou at this is no direct cop 
of uſurping the orricx o min "byes an indireſ charge is 
not ſufficient: 2 Haul. P. $A 261. Whatſoever cer- 
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. Gedbolt 91. Sir Fervis Cliften's mat. and 3 Leon 184. Sit Fo 
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«a 
Iſt The act of g Aun. 6. 20 . fe 
| rs t 
* This information is an information for uſu the off 1 of hol 
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poſe to have ordered them, as the plaintiff himſelf (who was 


appriſed of the ſurrender) was gone abroad; and the attorney | 


(not being appriſed of it) had not ated with any ill deſign or 
intention to oppreſs. 
| Sheepſhanks 
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2 from C. B. to reverſe a common recovery... 
wife of Sheep/banks claiming to be intitled (in common 
with others) ts à remainder in fee (under the will of one 
Broadbent ) after the death of 'one Thoma! Piepen, tenant in 
tail, who was vouched in this recovery; her huſband and ſhe 
| bring this writ” of error: and the error aſſigned is The 
death of the vue before * judgment ;“ concluding with 
. $a ed ̃ ² ö 
Ii nullo oft errutum: is pleaded: 
error aſſigned to be true in fu... 
+ Perjeant-Poale for the plaintiff in error. 
A aden v 
Without doubt, a perſon intitled to a remainder after; an 
eſtate tail, 9 a writ of error ta reverſe a common Ter. 
covery ſuffered by the tenant in tail. 3 Co. 3 b. the marquis of 
Winchgfter's Caſe, is expreſs to this purpoſe ; and gives the 
reaſon of it at latge. Figott, of common recoveries, 169. «1 
« the vouchee die before judgment, it is error.” 1 Ro. Abr. 
742. title Error; letter A. pl. 3. 1 Ro. Abr. 747. title Er- 
ror letter K. pl. 1. 1 Ro. Rep. 301. Holland & al. v. Lee. 
Bridgman's Rep. 71. S. C. Holland et al. v. Jackſon et al. Pal- 
ner 244. Darcy v. Jackſon, 8. C. Dyer go. a. 40. 188. 
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* 8 PIR : 7 * 
| 1 18 37 n 


„ 
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| We chim under a deviſe by the will of one Broadbent, in 


remainder after an eſtate tail given to Pierſon. Wynne v. 
Wynne, H. 17 G. 2. B. R. is in point to this caſe It was a 
writ of error by a remainder-man in tail: and the very ſame 
error was aſſigned as is here. There, indeed, the fa# (of the 
vouchee's dying before judgment) was denied - and it was, 
upon trial of the iſſue, found, © that ſhe was alive at the be- 
ginning of the term; but died before the return of the ſummons 
* ad warrantizandum.” And the relation of law, (which was 
in that caſe inſiſted upon,) was not permitted to prevail. 
And the entry of her appearance at the ſaid return (which 
vas there entered on a 64 record) was holden not to be 
contrary. to the allegation of her death before ſuch return: 
becauſe ſuch her appearance was only entered as BY Ar- 
'TORNEY 3 whoſe authority ceaſed by her death. So that 
the wr aſſigned was not an alignment contrary to the 
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435759. Mr. Luke Robinſon contra, for the defendant in error. Com- 
. mon recoveries are — common affurances 3 
- Sungy- and are therefore to be favoured and „ N — 2 an- 
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e * 1 Np ove can maintain a writ of rror.apon « 


| e 1 Plant: e neither forty or privy uc, nor injured by 
aces Pak . he L re complained of. It dpes not appear that 


Badlent, under * E in 3 the, . was 
TEST ever IN FEE et ore it does not 

eee o he had = right To DEVISE 2 in the —.— 

l he done. They ought to have Mun in their writ of error, 


. oF OA That he was ſeiſed in RR; which the delenſane ad ſon 
A e if it had been ſo alleged. W es 0 67 
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. ObjeQtion. Noybirs fate L 


1 the HEIR: who may be an: infant, or may have many things 
$87 + Sting 1 tu plead. - Bernard Lucts,: or, * a fe nd- 


ant whois 777 pa ys but has a0 ee 


. Fr. TFH ' nor Few 1 £7] wy 3 #1" II 


2 7 regen 18 n 25 at all to the writ...  berefor 
26.20 97 12 0 came in as youc ©) had nothing to 
do. with a ment againſt ANOTHER: man. Conſe N 


Pierſans Jeath re Judgment i 18 no ERROR : : it can 

an rrregwlarify. And No JUDGMENT is ig at all in 

1 Pierſon : the recovery is againſt Cowper,. who 
eed to have recovery over, in Value, againſt Thomas 
True, Sc. But this recovery over, in value, againſt Pier- 

. is not the judgment pon which this writ of error is 


of which it OP: 


8 This errot is nor all 7 ASSIGNED : 2 5 1 
en error in rer; and therefore ought to conclude to th 


_ <ooNntrys which this ders net.  Yobverton 58. Rex v. Geer 


und Shire. * When a man affigns error "A fact, he ought 
, to put himfelf en paix.” And che plea of „ in nall of 
ct erratum confeſſes nothing but what is WELL/plcaded. And 
that caſe is word for word the /ame with this, as to the con- 
cluſion of the aſſignment of errors: and there Was a & _—_ 


* 8 W 


co 18 - Serj. 
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- Michachnas Term 31-Gec MM ,, 

Serj Poole, in reply— bl Frede 91 07 5 vert o? | 1757+ 

x 4. Is s enough, if we ae foggelt erregt hat Ser- ne 
is 


jud is S$HANKS, 
w the deviſe of the r N & Ux. 95 
without any 1 — 27 — that the kene Lucas.” e 
& And the NEO are ſo.—Wynn. v. Wynn was ſo. 85 
Sir Jahn Dinely Goodyere's Caſe was ſd. Darcy v. Fackfon, 
Palmer 224 is ſo determined, 4 N = 
8 robes DIALER 


GO ROS: rs of 215 | * 


Ft the ſore fu | eee 0 mer . 


zdly. Peirſon appears by bis warrant — wachen and 
Gere 16 ment oder in value abi. „ 


athly. There never was, nor properly can he, fuch'a an 

to the counTry.” Here is a new. matter of fact intro- 
duced : which the other party perhaps will not controvert, We 
cannot conclude to "Wo agen TILL the W 


. 5 7 


hs wb Caption I be as cited, yet it 
never be ſupported. The aſſignment of an error in bes 41 


wars concludes with an averment. 


Lonůo MansFIELD was clear for the plaintif in Fs on 
all the points. | 


it. The writ tf oper Xs Binh, et forth a n title ; 
it is only required of the plaintiff in error to. ſhew the con- 
nexion and privity between the perſon againſt whom the re- 

covery is had, and the perſon who brings the writ of error. 
This is not like a proceeding to try the rig of the land, or to 
recoyer the and itſelf, The FIT ſo: Nanette are 
produced to the contrary. 


e ee . is «produce 6 for a 


3d Objection has no 8 in it: and the caſe of Wynn v. 
Winn is in point againſt i. | | 


| 4th Objection. The concluſion with an averment is right 
and gives an opportunity to try the fact by the country, if 
„ in error ed ee hien is all that is re- 
Ute. | 


So 


= 


Snezr- 7 | 


SHANKS, TY 


Ux. v. Lo- 
Gas: 


fendant in error might have put it in iſſue if he had pleaſed. 


| gone through, before he is barred of it. 


mean no more _ that it ought to be put in a method of 


clear concurrence in opinion with Lord MansFIELD and Mr, 


. of * 1 
much as to the m. l! net 


As to the merit. It is es clear that a wetkaider. | 
man ought to have this chance to the benefit of the entail; 
viz. to ſee that all the proper and ne —_— 92 be 


n l pin that judgnient 4 A md ven 12 
| man, after ＋ dead. And there could be gi (gin 
1 5 nent againſt the tenant to the præcipe in a common 
recovery, without a judgment likewiſe over, in value, againſt 
the neg nee : . all 8 at one we ous ne time, 


» Mr. Juſt. Denon concurred— 8 } 18 . 


$91 This GENERAT. alligetio 4 is ual 8 in ae 

WRIT: he needs not ſhew a complete title. Nay, even in a 
don, I do not know that the title needs to b e completely 

and fully ſet out in the WRIT. N gr Steed v. + is an 
Pry, on chis bead. 5 [ 

2dly. A ſeire * to che * was » not e nor 
warning to HIM: the recoverer has the lega Tight 3. 6 ma mu 
be * to have che real intereſt. 


2dly. The death of the . e Y error in 
a common recovery; and _ be Mrd for ſuch. V 2 v. 
*. ym was in point to this. | 


oe 


Athly. The caſe of Yelv. 4 is ſo far true, wat can 


being tried by a jury. And here the plaintiff i in error has 
done fo: he ſays, e is READY to-verify it.” So that the de- 


But he has choſen to plead “ in nullo off erratum:” which 
confeſſes the fuct, and puts the matter or law ee che 25 
ment of the Court. 


As to the merit. the remainder-man has a . 40 in 
® and ae to reverſe he recovery, if it be : 
ſuffered. | 


Mr. Juſt. Pore and Mr. Juſt. Wunder ret 4 thei 


Juſt, DENISON. | | 4: 


Per Cur. Heb FRE unanimouſly 
JUDGMENT REVERSED. 


Windham 


' the laid parties, that the ſaid Walter Chetwynd was, at the 


ſonal eſtates, for the payment of all his juſt debts, legacies, 


- Stafford Squire, Robert Baxter, and Joſiah Higden ; who like» | 
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of May 1750; and a codicil of the ſame date, made 
Walter Chetwoynd late of Grenden, Efq. Pe cn A atteſted by 


witneſſes, is 


king at Weſtminſter come as well the faid William Windham, duly atteſted 


The ſpecial vendifin—At which day; betone ous lord the 1 | 


Malachi Lindon, Catherine Lindon, Thomas Stephens, alias Walter by three credi- 
Paris, alias Walter Chetwynd, Suſannah, Blacknell, Henry Par. bie witneſles, 


within 29 Car, 


rat, George Huddleflon, and James Crofts, by their attorney, ,. c. 3. the 
as the ſaid William Henry wynd by his attorney. And ſtatute of 
the jurors c. being ſummoned: ec. do come c. and frauds and 
being elected c. do tind, as to the firſt iſſue joined between PIs. 


time of making the ſaid writings importing to be his laſt will 
and codicil, of found mind. As to the third iſſue, they find 
that the teſtator did not, by the ſaid writing importing to be 
his laſt will, deviſe to the aforeſaid William Wyndham and 
his heirs, any lands or tenements in the county of Harvick, 
in truſt or for the benefit of the ſaid Thomas Stephens, alias 
Walter Paris, alias Walter Chetwynd. And as to the fourth 
iſſue, the jury find that the teſtator did not, by the faid 
writing importing to be his laſt will, deviſe to the ſaid Ca- 
therine, now Catherine Lindon, the wife of the ſaid Ma- 
lachi Lindon, an annuity of. 200/. by the year, for the term 
of her natural life. d as to the ſecond iſſue the jury 
find that the teſtator was in his life-time ſeized in fee of 
certain lands, tenements, c. in the ſeveral counties of 
Warwick and Stafford, of the yearly value of 3 100l. 
and being ſo thereof ſeized, he the ſaid Walter Chetawynd, 
in his life-time, ſigned, ſealed and publiſhed a certain paper- 
writing, bearing date the 14th day of May 1750, purport- 
ing to be his laſt will and teſtament, and likewiſe another 
paper-writing, purporting to be a codicil; indorſed on the 
ſaid firſt- mentioned paper-writing, and of the ſame date; 
(which will and codicil it ſets out in hec verba,; } and in the 
former, there is a charge upon the reſidue of his real and per- 


and incumbrances; and that the ſaid paper-writings were ſo 
ligned, c. by the ſaid Walter Chetwynd in the preſence of 


vite atteſted the ſame at his requeſt, in his preſence, and in 
the preſence of each other. And they further find, that the 
faid Stafford Squire and Robert Baxter, being attornies at law, 
were, in or about the year 1747, employed by the ſaid Walter 
Chetwynd to ſolicit a private act of parliament “ for ſale of 


Friday 25th © 
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A SPECIAL verdict upon a will of land, dated the 14th 8 8 5 | 
by A will of land 
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| ſaid Walter Chetwynd died on the 17th of May 1750, 
| without iſſue, and ſeized c. and that the ſaid: William 


55 was ſuſficĩent to pay all the ſimple contract debts and 


Michaelmas Term 37 Ged. 4. 
et the eſtate late of Henry Fleetword Eſq. deceaſed, in the 


| © county of er, for raiſing money to diſcharge incum- 


0 affecting the ſame, ec.“ And that the ſaid Staf- 


o 
Cuar- ford Squire and Robert Baxter charged the ſaid Walter Cher 


in their books, for the fees and expences of pa 
the | ſaid act: and which charge continued ſo, until and — 


the death of the ſaid Walter Chetwynd; And that at the fame 


time of the faid ſigning, ſcaling and publiſhing of the ſaid 


ſeveral paper-writings, and alſo at the time of the death of 


tte ſaid Walter Chetzoynd, there was dur and owing to the 
aid 8. S. and R. B. for the faid buſineſs done, the ſum of 
2181“. and that ſome time after the death of the ſaid Waker 


| nd, the ſaid 8. 8. and R. B. delivered a bill for paſſing 


4 3 the ſaid act 7o the 1. nominated and appointed in a 


by the ſaid act of parliament for the purpoſes therein men- 


_ + tioned: and afterwards and before the examination of the ſaid 


S. S. and R. B. in this cauſe, the ſaid 8. S. and R. B. re- 
ceived from the ſaid truftees, at ſeveral different times, ſeveral 
fums, amounting in the whole to 302 . 4s, 84d. and that 
the ſaid trigſtees were willing to have paid the remainder, if it 


had not been for a miſcalculation. And the jury further find, 
chat in the ſaid private act of parliament is contained 
a certain clauſe for payment of the expences attending the ſaid bill; 


(which clauſe 8 in hær verba. They further find, 
that at the time of 

the ſaid «writings, there was a current account open and 
ſubſiſting een the faid S. 8. and R. B. and ſaid 
Walter Chetwynd, for other buſineſs excluſive of the ex- 
pences of paſſing the ſaid private act: on the balance of which 


account, if ſtated at that time, the ſaid S. S. and R. B. were 


indebted to the ſaid Walter Chetwynd in the ſum of 138/. 
14s. 10d. They further find, that at the ſaid time of the at- 


teſting of the ſaid writings, and alſo at the time of the death 
of the ſaid Walter Chetwynd, there was due and owing from 
him to the ſaid FL Higden, his apothecary, the ſum of 


184. 5s. 5d. on {imple contract: eleven pounds whereof 


were ſo due on 25th December 1749, and before the laſt fick- 


ag of the ſaid Walter Chetwynd. They alſo find that the 


Henry Chetwynd is the only brother and heir at law of the 
ſaid Valter Chetwynd. They further find, that his real eſtate 
at the time of ſigning, Ce. and alſo at the time of his death, 
was ſubje& to certain mortgages made thereof, by the ſaid 
Walter Chetevynd, to the amount of 19,000/. and of 5,0001. 
more, made by the ſaid Walter Chetwynd's late father. And 
that the ſaid Walter d owed at the time of his death, 
by bonds, the ſum of 1,600/. and by fimple contract 2,874; 
and that his perſonal eſtate then amounted ta 13,972 /. 2 


debts 


2 


L n rn, dies Es mg 
* 1 I 5 , As N 


ſigning, ſealing, publiſhing and atteſting 


joy wet, — «A 
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ts of the faid Walter Chetwynd. And that the ſeveral 1777. 
real eftates ſo in mortgage. were of 5 2755 more than ſufficient 157 
to ſatisfy the ſeveral incumbrances affecting the ſame. The WrnDHAM 
jury further find, that on the ad of nes, A 79 25 the ſaid Wil- v. Cu- 
liam Henr Chetwy nd filed his bill in C ancery againſt the ſaid wYxp., 
William: Wyndham, Sc. for the obtaining a decree and reco- 8 
very of the ſaid lands, c. and thereby conteſted the vali- 
| dity and due execution of the ſaid paper-writings, . That an- 
ſwers were put in, and amendments made, to che bill, and 
other anſwers 1 in; and the ſaid William Henry Chetwynd 
5 roſecuted the ſaid ſuit in Chancery with all 77 1 diligence. 
| The jury further find, that the ſaid William M, yndham, as 
executor of the- ſaid Walter Chetwynd, paid to the | ſaid. Jae 
Higden the ſaid ſum of 18/. 5s, 5d. after the death of the ſaid 
Valter Ghetwynd, and 18 the e ee of the ſaid Fofiah 
Higden in this cauſe: and that the ſaid F. H. had not, at the _ 
time of his examination in this cauſe, any demand upon the 
| faid Walter Chetw But whether upon the whole mat- 
| ters aforeſaid by jurors in form aforeſaid found, the ſaid 
paper-writings, or either of them, were, or was DULY EXE=- 
cuTED by the ſaid Falter Chetwynd, fo as to paſs lands or 
| tenements, or not, the ſaid jurors are wholly i ignorant; and 
therefore pray the advice, ©. We. 


This caſe was argued twice; 1ſt, on Fridy the ſixth of 
May laſt, by Sir Richard Lhyd for the plaintiff, and Mr. 
Clayton for the defendant ;. a again on Friday the 18th in- 

tant, by Mr. Serjeant Prime for the Wade ge and Mr. Norton 
. for the defendant. | 


| The principal objection infiſted upon by thi confi for the 
3 was, „That the IT witneſſes to the will 
« were not, at the time of their ATTESTATION, credible wit- 
© neſſes: and conſequently, this was not a good will of lands, 
within the ſtatute of 29 C. 2. c. 3. for prevention of frauds 


5 

| and ger er as not being atteſted by three credible witnefſes. 

928 In proof of which the urged man arguments, and rea- . 

: IA ſeveral caſes: * amongſt An a they cited two 

) caſes as in point; viz. Hilliard v. Jennings, reported in 

1 1 Ld. Raym. 505. Comyns 92. Carthew 514. and caſes in 

c B. R. temp. . 3. Page 277; and Holafaf ex dine Af et 

e Us' v. Doming, in 2 Strange 1253. | 

8 But it would be unneceſſary to prefix either he > argu- * See a ſhort 

ments of the counſel, or the authorities upon which they ſummary of 

relied ; as Lord Mans field © entered into the caſe ſo very mi- 3 
nutely, in delivering e opinion of the Court upon it. . malie Tom - 


After the Court had taken ſome time to conſider of „ 


they all agreed that the will was du/y atteſted by three credible | 


witneſſes. And now 
Vot. I. D d „ 


r 


mas Term 31 Geo. 2. 
elivered "the" N of the cou, 


ke bay Leng * 4 "The ddubt made b by hs pc adler aer Meth 
rund. e of . e oi of out of the general queſtion then 
| itate beneſit given to a ſubſcribing 


7 $ by the will, eicher under a general or particular 
. . Jeſtrip da ſhould 2anul* his atteſtation, as af the time 
. his obSCAmING; and make the will wholly and abſolutely 
we void, for want of form, as 47 75 as if he had never atteſted 
at all; hed at of after the LEES 1 er might be 


and tompetent to W 


8 


\ <' difiaterefte 
& w 2 | 


2B . This general pe ng eng obſecti 60 en b. 
6 fe * ſeribing 1 f Mithe + 'Unteſs the defendant carl ſupport it, 

he has yo ground to ſtand bp n. But thougk he ſhould ſuc. 
ceed — the general propolitis on, the ipplication to 15 ciſe 


720 * ee ad he Hd of 
n e | «I 


| The queſtion does not er Au cel of 1 
3 of the ſtatute. The ſtatute © i ſtlent as to the ati 

,,of the witneſſes : it declares no- incapacity z it requires no 
qualification. 5 ; | 7, 


7 » 0 pf 


7 


The epithet « ball has a clear rei kg 1 is 
not a term of art appropriated only to legal Derek 


a ſignification univerſall Y IE It is never uſed as ſyno- 


1 nunymous to competent, n applied to er. it 4 
ſ uppoſes the evidence given. 
. Aber the competence of a witneſs is POT, the conf 
© deration, of his credibility ariſes z and wot before X before. Perlons ky 
© undoubtedly credible canner be witneſſes, under . ind 1 
cumffances: perſons manifeſtly nn * 4 1 
* art witneſſes. | * «; 
In acts of parliament \ which direct PEER upon the a 
| oaths of witneſſes, the epithet © credible” is added; but by 11 5 
no means intended to ſignify competent: bat is implie L, 
in the term t <vitne/7.” But it is intended, (from abundant te 
caution,) to declare, that though competent witneſſes freu out: 
: | Poſitively, their credibility is to be weighed : and if the magil | 
trate thinks the evidence not credible he ouglit not to confi 1, 
ba 6 
m their ſenſe, it was ve unneceſſary to add the epithet od 
. here, to ſubſcribing witneſſes, And yet, to make the ellen in th 
tial ſolemnity of the will depend upon the credibility of t judge 


| ſubſcribing witneſſes, is ſo abſurd, that their credibility b: 
always been held to make no part F Ihe neceſſary form. 


NI Michaelous Term 1 Os 


, If they all ſwear, that the INE did not execute; if 

uk it the time, tlie wort characters, and had 1 
"the moſt" 5 actions; yet their atteſtation anfwers the 
"ncoeffary form; becauſe tlie teſtator meant to comply with 


ine law, tight not know them 16 be dad men. e ot 


The 3d rule or caution in making wills, given at the end 


* e at, STS itt 1 7 557970” at 
From hence, and from hs ion ven | 400 direQin 

- convictibris, I am perſuaded that the as het was inſer 

"here, as à word of coutfe, and miſa Had the ope- 


ration or effect of the word, in this — eaſe, been at- 
tended to, it never could have been inſerted; becauſe in the 
natural and obvious ſenſe; the meaning muſt be rejected, from 
the conſequenices it would have: and in any other, it has no 


tence is iniphied in che term . 


This whole clauſe, which introduces a poſitive ſolemnity to 
| be dbſefved,” not by the learned only; but by the unlearned ; 
"of a time when they are ſuppoſed to be without legal 'udvice; 
f in a 985 Which ente — every proprietor of land; 
R where the direction ſhould be plain to the '\weangf capacity; is 
1 looſe, that there is not n auge branch of the ſolemnity de- 
8 E deſcribed with ſufficient certainty to convey dg ſame 


the greats capacity. 


There have been litigations, "aac contiadiftory opinions, 

upon almg/t of the form; as, What is /gning b 
7 

« the teſtator? Whether the witneſſes are to atteſt uno con- 


. © teſtator ſign? hether they ought to know that he ſigns 
4 it as his vi? Whether he ought to 2 it ar his wi 7 
A very little preciſion, and a very few wan mitn have 
, prevented all theſe queſtions. | 


the uſual epithet © credib/e” ſlipped in, as of courſe, with- 
out atteition to the | impropriety's of u uſing t on this occaſion. 


1 k 5 has wo ſaid, © that this act of 29 C. 2. c. 3. was 
5 Ch. J. Hale.“ But this is ſcarce probable. 

LY not paſſed till after his death: and it was brought in, 
in the common way; and not upon any reference to the 


lde. 
| 'Dd 2 But 


"meaning at all; for ſuppoſe” it to 14 competent compo 


46 
1757. 
Aba 


WyNnDHAM 
v. CRT 
WYND. 


of Butler und Baker's Caſe, is At the time of the pub- ; Co. 36. b. 
% cation of the will, call credible witneſſes to fubſcribe their 
' « names to it.“ Lord Cel certainly map d . e of 


* 


u textu, une tempore? Whether they are to /ee the 


In a clauſe not the moſt accurate, I can eaſily believe that 


\ * 


declare who are, or are not, credible; or, por it is fuppoſed 


| | eſtabliſhed : becauſe there was, there could be, none applica- 
ble throughout to this new caſe. The neceſſity of peg 


+. land, a queſtion, & concerning the 35 jg Mon of a witn 
' © at the time of his knowing the fad, he came to 
but only, 4 whether be was dk at the time 

» 1% examination.” „ 


; upon which the validity of the wil 
- witneſſes might not /ive to be examined: their incompetence 


4 ſhould. be ſaſkcient to avoid a will as informal,” was left to 


125 : b * 
* Michadlmas Term. 31 Geo. 2. 
es whar kale ſoever is put upon this word « digg 
dme ſtatute leaves the queſtion juſt as it was: for it does not 


to EET; o} who a are e or who ane income. 


Their 8 _— not 12 1 to any — 


witneſſes to any inſtrument, never had exiſted before in th 
country. There never could have ariſen in the law of = 


The time of examination _ not pom wa the criterion 
to * Ide 


to be examined, might ariſe long ve. their atteſtation. ; 
What obj eftion therefore to the fubſeribing witnelts 


te 
be judged of as caſes ſhould ariſe; by general principles, by e1 
analogy to the law of witneſſes in other inſtances, and by ar Wl 8 
guments drawn from the nature and fitneſs of the thing, with WW M 
| regard to juſtice, convenience, and the intent of the ſtatute, Wa 
Wiuen ſolemn determinations, acquieſced under, had ſet· 
tled er caſes, and become a rule of property; they ought, N 4 
for the ſake of certainty, to be obſerved, as if they had orig 7 
nally made a part of the text of the ſtatute. 3 | I 
3 eq: 
I will therefore conſider the general queſion in two view pu 
ſt; Suppoſing there had been 10 judicial determination: i | 
ative to the capacity of ſubſcribing witneſſes fince the ſtatute the 
A cl. on the foot 41 the ee a WAR rad lally 
been Pfu e ſtatute. 25 _ 
0 
3dly. In the haſt FER I 0 conſider the particu fair v 
now in judgment, under all its own — raud 
Re '. Firſt—Conlidering the matter at large; letr me ic obſerve, Ib. 
che power: of ceiling ought to be favoured. — 
I is a natural conſequence of property, and the right lang 1 
. man has over his own. It was a A by the law of the an lervati 


Michaclmas * Yo 31 G 4 „% "i 


5 . the Conq jueſt, and down to about the time time of Henry 1757. . | 
yy tie 20—It — 1 conſequenitially only, by the introduction | F 
nt of feodal tenures ; becauſe originally 1 W 9 8 80 of alien-" Wrud nan 1 
ſed ation was contrary to that ſyſtem. ee e 1 
fe- EE EI le fe . 
CC CT I ; 
; (god, 1 . r indirect iy, as demon of p'5 | 
ien | Mi 
- 18 q 
- 8988 3 de- | | 
thi _ e e n e VE wille was trade. [ 
; ui 
T Cor. 2. e. 3. (which gives a 11 to the ain | 
* 222 not mean to refrain teſtamentary diſpoſitions of FT 
W land: the reaſons to encourage that power were increqſed. I 
4 
The policy of tenures, from whence aroſe the impediment N ; ky 
rion to Reb pon aboliſhed; but had left many conſequences re- | [ 
The WY miaining, which made teſtamentary diſpoſitions of land, more 
ence reaſona le than -the 2 were among the Greeks and Roman, a 
or here before the 9 
ſes The eldeſt ſon only is heir, ah inteflato. F colla- 
|t to terals, not all. the next of kin, but one often is heir; to the 
, by excluſion of many in the ſame, and many in a nearer degree. | 
11 dimple- contract creditors had no right to be paid their debts. 
with Money inveſted in land could not be traced. Much land 
ite, was in truſt: here the widow had no right to dower. 
1 ſet In per/onal eſtates, the fappaliicn ab inteftato is fubjeft to 
ught, dl debts, and governed by e family equity. | . 
th In road eſtates, the ſucceſſion is governed by oolitical con- 
ſequences of a poſitive ſyſtem; which make the teſtamentary 
Ws! power often neceſſary to enable a man to hoy Juſtice to his 
funily and his creditors. : | | 
ans re | 
atute ' The legiſlature meant only to guard againſt fraud by 2 fo- 


kmn atteſtation, which they thought. would ſoon be univer- 
ally known, and might = eaſily be complied with. In 
theory,” this "atteſtation might ſeem a ſtrong A it may 
be ſome guard in practice. Tut I am perſuaded, many more 
fair wills have been overturned for want of the form,. than 
Fraudulent have been prevented by introducing . 


a deal of experience at the Del tes; and 
hardly lags of a forged or fraudulent — where 
t has not been ſolemnly atteſted. I have heard eminent civi- 
right ans who are dead, and ſome now living, make the ſame ob- 
ve ln ferration. 
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17 57. s ſubſcribing witmelſes haves how-ttle nevi 


T v. 2 Sid. allowed to diſqualify a witneſs in the caſe of à will: 


Gs 4 ; $ 05x 155 105 4 8. 168 Sun 5. 
erm 31¹ Geo. 2. 


T LH Nh £ 


3 ? They do not know the contents; they nged not 
Wr be to e ee they need not ſee the teſtator ſign (if he a- 
v. Cusr- knowledges his hand, it is ſufficient ;) they need not know 1 it 
WYND, to be a will; "_ en it as a deed, it is ſufficient.) _ 
rib o +1 3% n KL £ rte 3; $0 ELL 
For theſe and many 1 more reaſons, it is clear that judges 
| ſhould lean agarnff objections to the formality. They have 


always-done ſoy in every conſtruction upon the qwords of the 


ſtatute: 2 fortiori ought. they. to do ſo, in raiſing a conſe 
quential ſyſtem, nat en in words. And ſtill more 

ought they to do ſo, i a ee would ſpread a _— in 

which many honeſt wills mu pe rs be ee 

be no weten. againſt fraue. 


At the time this act was made, the law reed, wit 
[ak to prove a will; unleſs at the time of his examznation, 
his teſtimony: tend to ſupport his own title, and — * 
ſelf to hold or recover an intereſt under it. 


In the Eccleſiaſtical Court, hs probate i is FE FOR to 

every body as toe art. If a legatee came to prove it, 

hei ;atidled himſelf 3 But if the legacy — con- 

tingent and at the 2 could not take effect; if, 

the ſame or a greater intereſt, though the will ſhould. 

' be ſet aſide; he was a witneſs; | TY ones or 
tender, made him a witneſs, : 


In the courts of 1 where che witneſs had a 
charge upon land deviſed to another, he was juſt in the caſe 
of a perſonal legatee. If he had as great an intereſt the other 
way; if his intereſt at the teſtator's death could never take 
effect; if there was a releaſe, (of which ſeveral authorities 
were cited;) and I will add, as by. neceſſary conſequence, i 
there was payment or tender; he was a witneſs. 


" 


- Nice objections, of a remote intereſt which could not be 
paid or releaſed, though they held i in other caſes, ee not 


209. M. 1658, pariſhioners might prove a b to the uſe of the nag 


| — Ve | 8 yr for ever. 


- Before the ſtatute, no man could, in a cour of julie 
intitle himſelf, by his own examination, to a devi 
after the ſtatute, no _ ſhould intitle himſelf, in a court of 
juſtice, to a deviſe, by virtue of his own ſubſeription, you 
at che oe ty ele e not rp 


os - 2 = 


The 


the diſability 


reſt are dedyQtions, from natural reaſon, 
| preſumption. of too 


| Term 3¹ Geo. 2. 


of a witneſs from 2 
ive D Ta deed my 
hae à judge or notary public, every other p 


eat a bias in the Ke: 


and the public utility of rejecting partial ef 


is very different 
be acknowledged 

on is under a — 
incapacity to authenticate it: yore 0 geen of inte- v. Cner-" 


ef the witneſs 


EF 


proved. 


The a of bias may: be ble of, by ene the 


witneſs has as great, or a greater, i 


that he has given it up. 


The preſumption of pubiip atilit may be 
ſhewing, that it would be very Is vr . 
ticular circumſtances, not to receive ſuch teſt 


intereſt Fo NF e 


fore 2 


Therefore, from neceſſity, the courſe + 3 ad 
other reaſons of expedience, numberleſs exceptions are allowed 


| to the 


The preſ' umption of bias ariſes as at the time of ſulheri 


But 1 it 


witneſs, 


general rule, 


_— be Adel part is deviſed to a dabei 


preſumption is anſwered by ſhewing be was 


heir at law; or that the deviſe. i is void or that he has ro-. 
nounced it. 


Where i is the reaſon to ſay, that a witneſs who does not 
know the contents of a will during the teffator's life, and at 
hs death takes no benefit, was blaſſed at the time he ſub- 
ſcribed, or can be biaſſed at the time of his examination ? 15 


During the life of a teſtator, deviſes are mere polbilities : : 


from the 
intereſt. 


no intereſt can veſt till his death. The preſumption of bias 
bility is anſwered by the fact when it becomes an 
is ſwearing when he is totally di. ntereſied, is con- 


cufive, that the roſkbility 3 is not to be preſumed the n 
Cauſe of his | ſubſcribing. 


For the ſake of third perſons, it is wiſe and juſt to allow 


the ob 
ents 


jections thus to be purged : otherwiſe, many ſettle- 
dy will muſt be overturned, to the ruin of families. 


It is natural and uſyal to, give legacies to ſervants, and to- 


e to be witneſſes. 


lens to friends. Perſons under theſe deſcriptions are moſt 
Ought ſuch trifles to overturn unavoid- 
ah the moſt deliberate diſpoſitions of the, greateſt eſtates ? 


Which may be attended often with this family diſtreſs, that a 


Dd 4 


man 


| 


9" 


ave been a hf. 
n, and to guard 


_ „ ſettled, ce That where the land is cakes charged, (and it 
1 40 always is an auxiliary fund, ) with the payment of legacies, 
| 40 dy a ſolemn deviſe, the legacies may be given, altered, or 


a _ 1 r 


5 4 reyoked, by a ſubſequent will unattefted.” The fraudulent 
legatee might atteſt the charge, and get his legacy in a codicil 
WS. - - ( 
Loet a will be ever ſo fair, a flip in form is fatal: which is 
. a certain miſchief. But if a will be fraudulent, though it is 
Zh allowed to be formal, it may be ſet aſide upon evidence and 
Neither reaſon nor policy require the objection to be car- 
ried farther than I have laid it down ; agreeable to the law - 
before the ſtatute, and the univerſal maxim, Teſtis in pro- 
« prid cauià non eſt adhibendus.“ 5 


But F judicial determinations, aequieſced under, and be- 
come a rule of property, ſince the ſtatute, have extended the 
incapacity further, they muſt, be adhered to. Which brings 

'Secondly, To conſider the judicial determinations ſince the 
„„ OT ANT OR, N 
Al the determinations agree exa#ly with theſe principles. 


In many inſtances, the preſumption of b:as a legacy, at 
the time of ſubſcribing, has been allowed to be talen off / bn 
releaſe. Authorities in print have been cited to ſhew © this 
« was conſidered as a ſettled point :” and I verily believe it 
was ſo, from the authority of the oldeſt and moſt eminent 

| practiſers in Weſtminfter-hall ; and therefore I give credit to 
* See Viner's the dictum of Powys in Viner, * « That it had been ſo- 
Abridgment, © lemnly agreed by the judges, that where a perſon had a 


title Ei. « legacy given, and did releaſe it, he was a good witneſs to _ the 
Ar 6 — will.“ ED) 6 ; id Fo kin 


I know, 


* 


3 : Milt Term 37 Gebe 2. 1 FN 


er thit before the caſe of AA „ Dowſing wer. 1: 
| very great eſtate was liable to d 60 jetion ; and the heir 222 Y 
at law. would have conteſted it: but as it was certain the WU b uA 
witneſſes would be paid, or releaſe,” no on that” he took v. Curr” . 
encouraged him to think it worth his while. rd. 


Mr. Fazakerly and Sir Themar Bootle have 912 me, 48 5 0909. 
took it to be ſettled : and indeed the number of wills where 123 
the objection lay and never was taken, demonſtrated i al. 499%, ber vel 


- 1" _ _w_—_ FR = 
7 on „ 
e by = 


* * > 
_ — 


There is not a ſingle determination which ciriics the inc «208 
pacity farther than the rule I have laid down; viz, . That 1 
« a perſon wp not, in a court of juſtice, intitle himſelf to 
« a deviſe b virtue of his own ſubſcription, which at the 
« time of ſubſcribing he could not have . by his exa - 


6 mination.” | 8 


That is the caſe of Hi Hard v. Janis: That! is the reſo- 
| Jution and judgment of the Court in the caſe of he g. v. 
Doing. There, the defendant was a deviſee; ſubject to an 
annuity of 20/. a year to Elia. the wife of John ailes, for 
her life, for her ſeparate uſe: and there did not appear to 
be any perſonal eſtate. Her intereſt was a charge in the na- 
ture of legacy, to be paid by the defendant out of the eſtate 
| deviſed to him: and being for her _— uſe, it was a 
truſt; and the defendant was her truſtee. n the validity 
of the deviſe to the defendant, her annuity rl ras If he 
ſucceeded, her title followed of courſe ; for he avg take the | 
land, as the teſtator gave it, ſubject to the charge and truſt : 
and upon the deviſe to the defendant being found good at 
law, a court of equity muſt, of courſe, have decreed the 
| truſt. So that /be was the ceffuy que truſt of the party to the 
cauſe ; and — 2 way, the judgment would Mn Mg Hes 


3 ber intereſt. 


In matter of pridence, buſhand and 4 are e as 
one, and cannot be witneſſes, the one for the other. The huſ- 


band cannot be witneſs for his e in a 18 touching 
her ſeparate eſtate. | 


There was no IPA There could be no payment, of 
der, without the interpoſition of a court of Jultice 3 __ 
the value depended upon incertain eſtimation: but no at- 
_ tempt had been there made towards paying or tendering the 


value of the 8 
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This brought i it preciſely to the col of Hi lar v. Wada 2 
the witneſs, in a court of juſtice, was to ſupport a deviſe to 


himſelf, by virtue of raw own OImOIy (tor the caſe — | 


* 


LOG - Kahaahns ens 31 O . 
D _ 
ST eee * e 

rosa 


. Ur- "is tru chat LA. CH. Tos x4 pinion, 
wy 5. N <S as if the objection of benefit; from the will to the Wits. 


by Ld. Ch. J. Roman law. from the 


3 wy 3 — where i it is. N . Conditioners teſtium tune inſpicere debemus 
ee x cm ſignarent, non mortis tempore.“ N 5 the ſenſe of 


2 a2 2 en g5.035.006 enough. conlulered. 


; * &. Conditio, teftium” . 
_ witnedſes; their rank or quality as freemen, citizens, adult. 


" "There never was a time, in the Reman law, when, interef, | 


wnder the will was any * to ae Auen 
" To-xplain this 3 little farther— ; 


' The, eſſence of the Roman eſtament _— appoint 


of an heir ta repreſent the teſtatox, 


"Yale the 12. Tables, the 3 heir might "EI 
two wayß ; in procinctũ, as Plutarch deſcribes. at. the ſiege of 


| Cariohi;,orrin. tha form of. ene nei cmitiis cplatis. 


The az Tables gave an abſolute power te every man · to make 
the law of his own Iuccciiing $: but preſcribed. mens. 


3 15 As teſtament was an alienation of the teſtator's 
1 | Logs Sregbrim ee the. On of manci 28 24 4. 
- _— perty ox. mie as fol- 
lowed in this : the 2 was nn ed to hay, and 
| to /ell, his ſucceſſion and family, for and as repreſenting their 
families. The ceremony was tranſacted with all the ſymbols 


ob a /ale;;, in the preſence of the: officer, who held the ce, | 


and: of. fue. freemen, citizens of Nome, 14,years, of, * at 
Ay ſol my} roquiſed to bear witneſs, 8 


Theſe ceremonies and ſymbols." were bed before, 8 
ments in auritiag : and this, imaginary, ſale, per, E et-librams, 
was uſed. in alienations, adoptions, and, almoſt every ſpecies 


of change of daminion or property ſtrictly.ſo called, de F. 


de prium eft quod . h 4 mercatur et ere,” ] and in . 


| Subſe went laws, ard uſages, eſpecially ak 3 | 


came ta be in . took away the ceremony of e 


"8 the time of fubſcribing, could not be anſwered or 
L938 wh ee taken off by ew 8 fact which he ounded upon 
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21 1 We "Roma rior þ dues 2 . Net, Wriudnän“ 
| by an equitable conſtrii&iofi,” generdl epithet ris ſuffdienit* v. Cure” 
as where the r body e e N. 
really * was a ſlave. 


"This was the td aud 115 wt ö ee ie 

e + as wn as where Mets is f ph ed = 5 
into the hands of 2 e out of court, they w 
copyholders af the time. 


Though in other caſes ee — wit 
neſs was allowed, it did not incapacitate witneſſed to a Witt 


' While the teſtatilint her os of sbs contiinedy ner 
the teſtator or heir, or any of the families of either: cdu 
be witneſſes; becauſe they were ſuppoſed the parties to the 
. . : | oy ia ISS OL 


When the ſymbblical ſale ceafet; and teftathents Were i 
writing and ſecret, the heir himſelf was a ſufficient ſubſcribing 
witnels. Afterwards; * though the will wad open, and he 
| knew the contents, I wis a" ſufficient ſubſtridingwithes: 1 
J r l Cyrus. o * 6 Vol. . 
« fin; teflainentum cum a — Oliv. edit. 
> autem Pt fue, '& iu hixredem & Oe N 


S Ab. al tit. 15. 910. recites the heis 
be'a ! witneſs; but fordids it, (not upon the 
— of his ce his being intereſted, but) ( ad imitutionem 2 | 
„ miliæ emptoris ; hoc totum negotium, tt 
« ＋ utia, oft V hodie inter t ee Ge, aa, 
But in next” ſection (911. he e Sy allows the 
ou wu, and egutecr; to OG ſubſeribir 1 
« non juris ſucceſſores ſunt.” And yet x heir might j mere. 
ty a truſtee for the whole inheritance to be delivered to the 


ee, and the legatee might erhauſ the whole eſtate.” 


erer undantly ſhews, that the paſſage ook the Code and 
Digeſt d mor relate to witneſſes being INTEEBSFED:! * | 


And the Code ans Digeſt ue conſiſtent with the Inſti 
tutes, on this head. , 


Nees The Code, Digeſt, and Inſtr, are all one ce 


Code was firſt publiſhed i in * third of Fuftiniane: 
Nez was * before the Iuftitutas; Er. 


| r month after, in the {cventh year ear of 7ufinian, 1 
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propoſition, « that any hind of ior at the time of | 


1 5 could not afterwards be taken off;” and the ap- 


Wann 7 ork of this 1 e MN ſu e WRC ks of it, was much Ir agitated 


a \ 
115 


- © f believe 
- this is right; 
ns anne 
the cor- 
Sion of the 
editor of Ld. 
Camden' 8 ar- 


pa. 21 of his 


xt N. F. May 
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ole kingdom. ae 


| "A e at x; U. purſuing the propoſition \ though 7 


2 its conſequences, hit upon this point—* That a charge 

land. for payment of debts, r. defeat the will, if: a 
« + ſubſcribing witneſs, was a creditor at the time of ſubſcribing.” 
Aſſoon as it occurred to him, he mentioned it to me. There 


had been many ſuch deviſes: but the n «© Whether 


« the witneſs 1 was a creditor,” been aſted at law,” 
nor by 1 5 in Gan f framed to eſtabliſh 0 or im- 


* 


peach a will. : 


If the rule was h the ade, d 
nn Tight * 


He pu t this point in ifſue in rin: TY examined to. 


it, in of the heir, in ſeveral caſes. Lord * | 


vill ras one of te rſt; this was another. 


i 


A anks ſoon happened which brought the 2 propoſi- 


tion flung out by Ld. Ch. J. Lee, under judicial examination. 


On the 1oth of A 1746, the Earl of Aile/ſbury died, 
I5t 


having made a will, May 1746 , of his whole eſtate 


real and 2 charged with debts and /egacies :. the 


three ſubſcribing witneſſes, as being in his ſervice at his 
death, had legacies ; one, 30l. a year for life; the other two, 


1 * Al three OO He 12th Oey 
gument, in his b 996 \ 


«He had — * a former willon the 2k of December 1744, 
atteſted by 3 diſintereſted perſons ; under which the 3 ſub- 
r to . laſt will would have 885 . 


A bill was brought in n to have the latter will 


eſtabliſhed, notwithſtanding this doubt; and ſtating the 


whole matter. "Notwithſtanding the will of 1744, which 
the teſtator had revoked, (as he. thought, effectually,) and 
might probably have cancelled ; ; it was a benefit to the wit- 


40 il ar _— time of fene. to have a SY" 12 the 


| The cauſe came on to be nd his 5th of Kip 1748 
USES ras of counter In it. | 


ny had Lo the = to aſk Mr. Juſtice Denifon, © Whe- 
the W in che caſe of Anſtey v. 
« Dowfngs 


% 


x . pu 
5 ; 
* — y . 
N aaa 1 


$ F 2 * 
an = cc rte i _as 


ö — 


. 


_ "Midhiaelmas Term 31 Gebt 2 "428 


2 ng, went upon the general propoſition.” He told me 1777. 
it did N upon the particulur circumfrances. As to 757. 
© himſelf, he was not of opinion; „ that an objection of be-Wrubn ae 
. « nefit, at the time of ſubſcribing, migbt not be talen off, by v: Cunr- 

' « being diſintereſted at, or after the death.”  ' -- wynde 


1 


I mentioned this to the Lord Chancellor, who had got 
from Ld. Ch. J. Lee, a copy of the opinion he delivered: 
and he was clear, they were” good witneſſes.” At the deut 
of the teſtator, it was indifferent to them, which will pre- 
vailed: beſides, they had releaſed.” He declared the laſt will, 
of the 15th of May 1746, to be well proved; | effabliſhed' it ; 


. 


and decreed the trifle, 


here is another matter touched in that opinion delivered 
by Ld. Ch. Juſt: Lee, which interferes with the rule I have 
laid down, in its ul extent: viz. '* That a ſubſcribing wit- 
« neſs who is a//everal deviſze, which deviſe as to him muſt 
e be void, ſhall not by his ſabſcription authenticate the ref 5 
c of the will.” But for this, no authority is cited. In 'the _ 
caſe of Hilliard v. Fennings, the whole land was deviſed to 
William Hilliard. And J am fatisfied, that Ld." Ch. J. Halt 
took the diſtinction, „That the will might be only void, 
. quoad the' DEVISE to the witneſs:” becauſe Caribe, [pa. 
. $14-] who was counſel in the caſe, and has reported it the 
moſt correctly, hints an expreſſion of that kind, via. That 
« it was void quoad the deviſe of the lands to the plaintiff ;” 
and Ld. Raymond," in the caſe of Baugh'y.” Holloway, ſays * 1 Peere 


 ekpreſely, * That Ld. Ch. J. Holt fo determined. —_ $57» 
142 t eilt MN nee , 28188 . 


The validity of the will, as to the-per/onal eſtate, was not 
before the Court; and never could come before the Court, 
© becauſe Har. queſtion belonged to another juriſdiction. The | 1 
caſe in judgment was of a deviſe to the witneſs only. Ld. | of ky 
Ch. J. Holt might, very properly, throw out ſomething to N v0 
guard againſt inferences from their preſent determination, 
do the (cafe. of a deviſe en zd per nn 


ls have looked into the Regiſter- book, for that caſe of 'Baugh 
and Holloway : and find the ſtate of it to be this Richard 
Baugh died, leaving Elizabeth his wife, and two ſons, named 
John and George; having firſt made his will, dated 11th 
June 1707, whereby he devifed certain 'premiſes to his 
youngeſt ſon George, his heirs and aſſigns, charged with the 
payment of 200/. which was due on bond to Lancelot Baugh, r 
the teſtator's younger brother. And the ſaid teſtator alſo des — 
viſed certain other lands to the ſaid George, with a proviſo, e 
that on the ſaid George's attaining 21, and having too!. 
paid him, then all the ſaid premiſes” ſhould” return to his 
eldeſt ſon hn. And in caſe both his ſaid ſonb ſhould die 
. . 2 under 


„ ate 


* 
= 


_ 5449.  Michwlmas/Term:3r Gb, 2. 

8 2057 under 21 and. unmarried, then the ſaid teſtator * D 
H © faid firſk, mentioned. premiſes. to his wiſe Elaqbeth, her heirs 
3242 - andoafigns,' charged with the payment of the laid 200 J to 
I v- Cure (a faid Laucalot i Rows, and alſo. wich the payment of 1501, 

rubd . xe ſaid Lance/oh Bargbs children; and deviſed the ſaid 
ꝛꝝ:ö a laſt mentioned premiſes to his brother Edward Baugh, his 
AI q4leits and, aſſigns. Both the teſtator's ſaid; ue 
1” iſſue under age: and: Liaaben Baugh poſſeſſed) and enjoyed. 
<«the Laid premiſes under the. ſaid will, and afterwards died, 
| --20th Ober 17143 having firſt made her will, and deviſed 
the aid frſt. ee Ke to a e 

: | ant ic ayment debts, and alſo; ſubject to 
 . + the faid charge wade by her huſband's, WIIl. LGathorine Rew- Ra] . 
_ its — and enjoyed the ſaid premiſes, and died; havin 
made her will, dated 26th May 1716, and deviſed the ring | 
_ 6 premiſes to Anne Oxenden. and Elizabeth Holloway) as tenafits 
in common, charged with the porment.o of the debts and le- 

appointed to be paid thereout by the faid; Richard | 
by ; and: alſo: of the — ke. of. 5 faid un- 

c ſatisfied hy the ſaid Catharine Rawlins, The faid Arive. Oxen- 
0:doinnl Holloway: claimed: the ſaid 'premifes,; as orily 
aechildren of John Holloway, by Amme his wife, and as co-heirs 
be keel the. did Lees, Biuek and. G, Nau 
| AIG 6 filed his bill, uid clrlined-as wick and heir 
ot law of Jabn Baugh, the ſurviving ſon of his brother ter 


| 1: RongÞz: reby impeaching his ſad brother's will 


445 i: 


EI VE + The, nk is ſtated night i in 1 Peere Wins. NA and on 

Kerk ends beaching the regiſter's book, it. could not be to have 

n 5 on again. Therefore it is reaſonable to r the heir 
have een adviſed to: drop! Ne 1:75:10, vibe; 


* 3 extremely from, wal. are no 

appointment of an heir; they create no z the oh 
Files does not ſtand in the place of the'deyiſor, as to fim- 
| „ew. S ee en, e and til che * ſtature of King. Wilkam, the | 

an Co 14 deviſee was not li to ſpecialty. debts, (becauſe he was con- | 

fidered as an alience, and not as the heir.) They are convey- | f 
- ances or diſpoſitio cauſ#; and that is the reaſon why 
: Ae came Cet land which be hall afterwards acquire. 


4x1 One denn mer be void, (as in the caſe of Ma very wills) 
ed _ _ of another eſtate good. There is no prabate of 
the hole inſtrument; every ſeveral deviſee muſt 3%. out his 


| ab nn aint cauſe, and de nous againſt every new party- | 


1 there i weight in the.diſ- 
_ 2 . e — La. Ch. J. Hot: and 
che authors referred to .by Rrangs "apo th 
2 wake onal Sans of the Lhing ; | . 


$11 


9 * S% 
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rob. fraud} from che jon *yhat four 71737. 
00 witneſſes 2 divide the eſtate among them, ſerm e's , 3 
overturn the Wrynpaant 


= =” 


| chimerical. very contrivance woul 
* it would not, 8 might as well execute their ſcheme by v. Cazr- 
four deviſes, in four paragraphs, ſeverally atteſted. „„  WEMDs+ 
2 By contriv- 


ee the third-and laſt place, I propoſed to conſi- ing o 2 
der the preſent caſe under its ou circumſtances. 


| 1 tree ters 

the lands 
| Theſe witneſs ar in en ene ebe ene deviſed to thoſe 
uin. R ; * * 


- The prefinipeon 'of Anneke thotims 
s talen F at the death, by the prineipal 

chen „ it a ten a fr rh by us 225 25 to hin, 
deing | 


But the beneßt at de Ame 3 wbftbing was viething It 
does not appear 2 — funds then were deficient. The 
legacy is 2 hare *poffivility 2372 a e r pong | 
* tibgeney fever Happened. ; 


But I'will go farther ;\ 1 think «charge 7 Ms? 9 | 
onght nur to incapacitate fubſeribing witnefſesy! although they 
wanted and claimed the benefit of it. Every honeſt man 
mould make that charge in his will: he-whowmits'i 110 ee 
to ſin in his grave. 


Fraud cannot be -ptefath6d;" from nung a Sake which 
it would be iniquitous net to put in. 


No man would refort to wicked and baudulent 3 
to get his debt charged upon land by the un of his debtor : 
i he ſuſpected the S notſtay 
"till his death or truſt to a"revocable ſecurity. | e. b 


The preſthupeion of Fraud in this bafe Mould beapeinſt 
1 and truth; and the public inconvenience fo. n that 
rdly a will could ſtand. = 


x. 


| This charge ought to be i in every: vill. 


The perſons 2 a. dyingitoſtator, Sat there 
fore moſt common wi are generally in /me degree 
creditors; ſuch» as ſervants, parſon; - attorney, apothecary, 

&c.; and the diſallowing ſuch n to be n cannot 

anſwer "ey of | Rr 87255 . 
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/ 0 Lau for R. Clayton had moved (on the igth inſtant), that the 
+ exerciung. a 4/2 defendant might be at liberty (without paying any 
e coſts) to pay into Court 40s. being the penalty for his exey. 
Wo wall Bi ed to be ching the trade of a grocer, for the ſpace of one month, con- 
paidinto Court trary to 5 Eliz. c. 4.; whereof he had been been convicted 
2 without colts... upon an indictment found at the laſt Cumberland aſſizes; 
r (which proceedings the defendant had removed hither by cer- 
-  #ierari: ] and that thereüpon the recognizance might be gi/- 
charged: and he founded his motion upon the authority of 
Ne v. French, Paſch. 24 G. 2. B. R. Rex v, Fiſher, Tr. 24 
G. 2. B. R. (both, on the motion of Mr. Ford; } in which 
_ -« caſes. this was done; becauſe by 5, 6 W & M. c. 11.5. 


+, 


. no coſts are payable, but upon indictments brought by the 

1 grieved, or upon proſecutions by juſtices, &. or other 

_ © civil officers proſecuting as /uch.. And ſo it was alſo, in a 

former caſe: of Rex v. Mary Incledon,' M. 20 G. 2. B. R. 

A rule was made to ſhew cauſe. And now Mr. Norton not 

obhjecting to this motion, (being ſatisfied with the caſcs 
cited)— _ 5 4 . 
wee faid aufg was made ansoturr. 
lenkin veg. Whitehouſe and Another. 


Prohibĩtion . 7 


4 4 


Mx. Madechs moved for a probibition to the Cotififtory Court 


33 * the of the Biſhop of Coventry and Litchfield, to ſtay pro- 
burt 10 fav Ceedings in a cauſe there, relating to the wILL of a MaRKIED 
their proceed- ; WOMAN, who was a midwife by profeſſion, and had by 


| _ in a cauſe her marriage-ſettlement, a power given her 7 male 4 
relative to the uiii gs diſpoſition of her perſonal gains in that 

| os 1 profeſſion. He ſaid, this was not a-wILL, properly ſpeaking: 
who had power 2 feme covert can not make a will; and cited 1 Med. 211. 

dy ſettlement Anonymous, as in point. Alſo in a caſe of Rex v. Dr. Bei 
to make a will. ght, upon the application of Miles Barnes, Eſq. againſt 
Diana Robſon, . 4” of Diana Elauict, formerly Diana 

. Robſon, and late wife of Governor Etwick, on 27th November 
. 4751. MH. 25 G. 2. B. R. this Court agreed, © that the 
« Spiritual Court could not treat it as a will, by granting 
« probate of it;” though it is true, in that caſe the Court did 


not 
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4 ſhould not go; becauſe; they thought the Spiritual Court 


bad taken the right method, ws. ennexing the paper or in- 
ſtrument purporting to be Mrs. E/wvict's will, to an admi- 


ENKIN v. 
HIT - 


niſtration granted to her ſaid daughter Mrs. Diana Robſon, uous rand 


the renunciation of the executors.» And: To 1 al. 


another. 


313. Shardelow v. Naylor s and Forreſſey 1277. S. C. ſhews 


« that this is not a will, nor proveable by the ordinary. 


And.the-cafe of Burnet v. Holgrave:'in» Equity Caſes Ar. 
ja, 296. ſhews that this is not in its own e eee 


And he faid, that the adminiſtration granted to the huſband, 
had been brought into the Spiritual Court, pendente lite there: 
which he prayed might be RE-DELIVERED to him; and that 
this laſt clauſe might be added to the rule. 


* 
. * * 9 


. 


In a cauſe of Roſrv. Ewer, in Chancery *, there was a power 
to a feme covert, to appoint by will.“ Lord Chancellor 
held clearly, though ſuch will operates as an appointment, 
« it muff be proved in the Spiritual Court :” and he would 
not proceed till the will was ſo proved. It was not material 
for kim to conſider of the preciſe form in which it was to be 
proved ;., whether by a fri probate, or by granting admini- 
tration with the appointment in nature of a will annexed : 
and therefore that point was not entered into. But the act, 
« that the paper var her will, in caſe ſhe had a power to 
„make one,” muſt be e//abliſbed by the Ecclefraſtical Court: 
tor ſuch. an appointment is in the nature of will, and attended 


* 


with all the conſequences of a will. 


A ie P 4 7 „ rae N 
As to the determination in the caſe of Burnet v. Holgrave, 
« that money appointed, under the execution of a power, 
4 by ſuch a will ſhould not lapſe;” it was very f 
dered, and contradicted in the cauſe of the Duke of Mar!- 
trough,againt the Earl of Carliſie, Earl Godo/phin, and others, 
in f Chancery. . 


The caſes cited or referred to by Mr. Madecks, ſhew, that 


adminiſtration may be granted, with the appointment annexed : - 


which proves it to be ze/famentary. For nothing can be annexed 
to an adminiſtration, but a zefamentary diſpolition: which is 


proved and eſtabliſhed by the Eccleſiaſtical Court in that form. 


But if the queſtion be, “ Whether the wife had a power 
« to make an appointment in the nature of a will, and there= 


by to deprive the huſband of any benefit which by law 
| Ee 1 


. . | « would 


FCC DYTOM We 4s 1 3 
, Loxd MansriELD—That is going to far: we will not add 


conſi- 


£ 


. 3th July 
1744+ 


+ 26th Nov, 
17 50. 


1 
: 
8 
* 
= * — I 2 — J — 2 
—— — r ⁵˙—⁰ . ˙ w ]., 2 
— 
— 


* 32 „ o 3 

Os d : 

* AF £ — ↄ kb: = 
* 2 


— * 
—— — „ 0 £4 * $A th 8 
* 3 * 3 


— 


1 * 2 
thy. 


. 
oo 
E — r 1 — —— 
5 — 2 — =o — —— = TE n bs 
r — 5 . e — 2 Mo - - F a - G 
DO TIER 1 — F ; 2 £5 — 8 PS ol. —— — ms — wel im. whe — = 1 FIR 
32 gn . * he 2 * \ l Ga 4 3 EIS = dats _ „ = _ ad 2 — = 7 - = 
2 5 0 NET, 8 b —_ K he wy 9 — mem. 0 3 K ͤ„«/ͤ4„ n +>, — r 8 3 T- = 
— — — — —— * — th, — 0 — — he es =_ - l _ 
£ — 8 * A _—_— _ * * * * Pa © 
8 a — S Ä CL 5 EE SEE b. le” 
2 p am : ſhe n 
4 3 „** 5 k 8 
. 5 _ - * 
— - 5 4%,- EL _ 
* P TT \ 


LED — W 8 8 
3 
* — 


* e = 


© has” 
r 
+ 
As 8 = * * 
2 8 
* 


4 2 — 
"a "V7 
_ — 


l 
# 


— — * 


2 on 
3 


2 „ Mer. 2 
4141 - 


* 
. 
bag ©; 

r 


won es br 
n 5 er 


- r 
— — 
2 * 
2 


WH TI 


* % , 
5 3 
8 2 


4. 


ro YO 
n 2 — 
n ele. . aw 223 5. 
. 5 7 8 —— 
* 1 + "I 
4 * wu * - 2 2 


— 82 — wa WW + 4 

"yy o — . 2 — ä — — e 
” — — 1 4 4 
* . —. x EY 1 


Y E C ">; > lg RT We N 139 R * en DSX 
1 N OF l 6 N 
x * 4 8 *, F 3 4 * 2 £ 
t N "44 5 * F * 
A * * 4 
* jo — 


* 
RY 


1757. e would devolve upon him in conſequence of her death ?* 


» * A i i 


* 
\ 


TH , That is # queſtion proper to be confidered here: and if une 
| Jaxx v. Bad ne ſuch Sos] this Court will grant A aig oro id 
Wirt- | fo far the caſe in 1 Mad. 211. cited by Mr. Madocks, goes 
nos and expreſsl 7. Ee eld Lon Sag Eon and X 
| It ſeems right, therefore, to grant a rule © to ſhew cauſe | 
« why there ſhould not be a prohibition;” and then the 4 
3 The Coun r granted a rule to ſhew cauſe: A 
TEINS But it never came on again. p 
a 5 A | cc 
Saturday, am Rex ver/. Stephens. 
November | 3 6 : en 
08 1 5 MX Cox moved for an information in nature of a quo war- 

. —_— » V ,anto againſt the defendant Johrr Stephens, Eſq. to ſhew of 
ſhall not be by what authority he acted as one of the aldermen of the mY 
granted, after corporation of St. Ives in Cornwall. Kd : 

2 . * 3 . e e 3 a 

© 3 The fact upon which the information was prayed, was * 
poſſeſſion of the the defect of the defendant's title: which ſtood as follows (i 
perſons under | „„ e e e RNs Fs 1 ng MN 80 | min 
whom defend- John Noall was elected Alderman in June 1728, wrrnour ad 


3 being then a burgeſs or aſſiſtant ; (which was a neceſſary previ- 
| ous qualification:) and the ſaid _ Noall was, the next 
year, elected mayor. And all the ſucceeding mayors and 

1 - aldermen were elected unDER Noall and his fucceſſors in the 
- 3 (each under his reſpective predeceſſor;) and like- 2 
; | wiſe by aldermen claiming under Noall's ſaid defefive elec- 
. | tion; till in September 1741, the DEFENDANT was elected al- 
derman By ſuch DEFECTIVE eleFors as aforeſaid ; and in No- 

| vember 1742, he was, by the like and no better authority, 
elected mayor. And it was ſworn, that by the conſtitution of Se 

the ſaid borough, there cax be u Du election, of a mayor or | 

= alderman, without a legal mayor preſiding at ſuch election. 


Note Mall died a year ago in quiet po 72 of his 
office of alderman. Pe 8 | 


The CouvrxT were clear and unanimous in REFUSING 10 

grant this information; by reaſon of the srALENESs of the 
defect of title, aſſigned as the foundation for it; which was 
of no leſs than 29 years ſtanding. For they thought it would 
be of very ill conſequence to corporations, if the Court 
ſhould, AFTER /o many years acquieſcence, QUIETA mover, 
and call corporators to account for acting under ſuch elec- 
tions, depending upon the prior rights of others whoſe right 


' Michaelmas Term 31 Geo! 247 434 43 Þ 
hl never been before objected to: which muſt ocean ius 1757. 
n „ —— 1 
Ni 
And they thi chat thou 33 was TINY] no 2 nor ö Lact of 
even * fixed rule of Jnaitation, as to. the length of time which # V. poſt 
ſhould ſuffice to quiet the poſſeſſors of theſe 61h ſhces, . yet 1962. —＋ 


the Court, 1 in. their diſcretion, ought to refuſe PIE, theſe ny 
motions, alter 1 8 great length of _ Fs "= Winchelſea Lad: 


cauſes—it was 
And Llp MinsrIxL B obferved, chat dels was no direct fixed to twenty 


and expreſs limitation of time, when = bond ſhould be ſup- . 
poſed to have been ſatisſied: the general time indeed was 
commonly taken to be about 20 years; but he had known 

Lord Raymond leave 1 it to a jury upon 18 . | 


2 


Mr. Juſt. Fosrer endes s Hſe of Malmeſbury, not ſo 


ſtrong as this caſe, where an information was denied . In a caſe of 


Rex v. Mayor 
of Bridgwater, M. 6 6. | B. * an neee, was refuſed, —— 35 years 7 


cence under tlie ne charter. 0 1 


And Mr. Juſt. Dxxiso mentioned a like caſe i in Leomin- | 
fer: in which he himſelf was counſelf.  ' But the Leo- 
minſter Caſe 
(which was Rex v. spencer, Iſt June, 1741. Tr. 14, 15 G. 2. B. R) was not deter- 
mined upon this point; (far from it indeed i) it was refuſed for the inſufficiency of the 
—_— and not e proving the by-law on which the motion was Nu 


ks 


| Per Cur. unanimouſly, 
So 25 The motion was DENIED. 


Rex verſe Inhabitants. of Lower Swell. 


See this CAsE abridged, in the TaBLE; and at large, in the 
quarto edition of my SETTLEMENT: Cages, No 140. 


p. 436. 


* 


Gy 1 Ee 2 


liable to * 
N on a BANKRUPT HIMSELF, (for the bail, were not at a 


Eee, N het ir eee, devil: e 

12 after judgment in an action upon a Bail. bond againſt the 

* concerned 

in this oA, 1 diſcharge the ft FROM THIS 

Judgment BALL OND, as well as from the original 

debt: e wy ili F's deal 08: it did dif- 
from). 


Note—The defendant Had paid the me into che Merl 
hands, upon being taken up by a ca. . i in order to 

., Procure his liberty. So that the motion was, © that 

ec the mone t be reſtored to the defendant with 
ec coſts.” Id e Court had granted a rule © to ſhew | 
4 cauſe,” upon Mr. Lube Nobimſom s motion: againſt 
which rule, Mr. Clayton now ſnewed cauſe. 


The Court held, that the certificate obtained ſulſaquunt to F 

- the bringing of his action upon the bail-bond, (though ſuch 
certificate was founded upon an act of bankruptcy prior. to m1 
the bringi ig this N the bail bond, ) did NOT diſcharge * 


10 the ll and, al diſcharged 05 f. 
that this was a — diftinft cauſe —_——_ 8 pa 


Indeed fuch certificate ſhall diſcharge the proceedings de- 
pending againſt bail in an action upon the old debt, 2000 are 
NOT already FIXED: ſo it has been latel determined. 7. 
ante pa. 244. Woolley v. . Cobbe & al CO? is the caſc * 
hinted at). 


Kurz DISCHARGED: "5 ordered, 142 the ſheriff 
pay the money to the PLAINTIFF», 


The End of Michaelmas Term 1757, 31 Ce. 2. 


Thurſday, 
| . 26th Jan, 
 FPHIS cafe eame before the Court upon a reſervation by _— 

Lord Mansfeld at nifi privs at Guildhall, for the opi- 2 0 — ** 
nion of the Court, whether the defendant became a bank- ener of 

« rupt, on the 3 1ſt of March, or on the 6th of May: which the ſheriff, 
particular day was to be indorſed upon the pg/tea, agreeably through ano- 


1:4 


to ſuch opinion, 
| 222 upon his attor- 


This Mr. Green having been arręſted for debt in RenT, on ney there, in 
the 31ſt 6f March, was afterwards, on the 6th of May fol- his way to a 
lowing, brought up by an habeas corpus, in order to be turn- _ — 
ed over; and, on the road to the judge's chamber, was per- hab. — 10 
mitted (at the deſire of himſelf and his father) to call at his rot eſcaping 
attorney's houſe (Mr. Penfold's) upon Gurſia Hill in the city within ſtat. 2 
of Lenden, which was oUT of the COUNTY of Kent ; and was J** 7: ©: 19. 
carried thence (by a habeas corpus directly to a judge's cham- make the _ 
ber, to be bailed; and accordingly was bailed, but was IN- party bank- 
STANTLY there ſurrendered by his bail, in diſcharge of them- rupt, | 
ſelves (who had juſt before bailed him;) and thereupon com- 
mitted, EO INSTANTE, to the King's Bench Priſon; where he 
lay above two months, viz. from the ſaid 6th of, May till 


the 15th of July next following. | = 
4 8 


ther county, 
and calling 


Sit Richard Llyd, Mr. Caldecott, and Mr. Bainham, argued, 
that this was an act of bankruptcy from the time of the firſt 
arreſt ; taking it either of theſe two ways; viz. either, 1ſt, 
As @ LYING IN PRISON 74200 months after having been arreſted 
for debt; (under 21 FJ. I. c. 19. f. 2.) or, 2dly, As an 
ESCAPE out of priſon, (under the ſame clauſe, ) this arreſt 
being for aboye the ſum of 1000. 


" 
— ——— — —— EO I_—_ * 
* 5 
<D. — . — 2% Ive 
— 4 7 
= (© wh 4 


7 gp ? 


5 2 1 1 5 2 2 \ "I Rs Jo | 
Hilary Term 31 Geo. 2. 


— 


; 435 
58. itt, If trader ſurrenders himſelf in diſcharge of his bait, 


17 
8 7. and then lies two months, it is a b ptey from the 
Ros v. arreſt. Smith v. Stracy, 2 Ann. 1 Salk. 110. at ni, Prius at 
Gaz. Guildhall—Ld. Ch. J. Holt ſo inclined, and gave his reaſon 
for it: which caſe was ſubſequent to the caſe of Came v. 
Coleman, in 1 Sl. 109. (where indeed the Court held other- 
wiſe.) Tribe v. Webber,” P. 17 &. 3. C. B. was a diſtance of 


more than nine months betaween the putting in bail, and the 


ſurrender, 


2dly, His being in. London was an scav; and the debt 


being above 1601. this g/cape is an act of bankruptcy from the 
rf arreſt. | 1 [ | 
Mr. Norton and Mr. Burrell, contra. The queſtion upon 
the caſe ſtated at the trial, and reſerved for the opinion of 
the Court, is, Whether he ſhall be a bankrupt, from the 
« 31ſt of March, when he was iy aregſted, or from the 
« 6th of May, when he was ſurrendered and committed to 


Map till the 15th of Jah). 


« * 
Þ 
. 


& the marſhal; (in whoſe cuſtody he lay from the 6th of 


As to the 24 point—This was NOT» A WIL VI eſcape in the 

priſoner : but he was carried out of the county by the ſhe- 

_ riff,” And ſurely this act of a third perſon ſhall not make a man 

a bankrupt. Nor indeed can a permiſſive eſcape ſuffered by the 

ſheriff, or any act of the ſerif, make a man a bankrupt, 
VPhbo is, in many reſpects, conſidered as a criminal. 


As to the 1| point When a perſon is once admitted to bail, 
bis lying in priſon /#bſequent thereto, viz. the firft day of his 
DOING SO of being ſurrendered, ſhall be the time to which 
his bankruptcy hall relate: and 


not the time of the firſt ar- 
79, upon which he put in bail. | 5 


„5 The caſe of Duncombe v. Walter in 1 Ventr. 370. is ill re- 
ported there. So in 3 Lev. 57. it is ill reported. It is alſo 
reported in Sir Tho. Raymond 479. and in Skinner, twice; vis. 
fo. 22 C87, 88; in which laſt, it appears to be ſolemnly 
ſettled, © that the relation to make a man a bankrupt ought 
. to be upon an actual lying in priſon, and not upon putting 
+ N. B. None © in bai only +,” | „ 

of theſe _ IF . 
of this cate up, Came v. Coleman, 1 Salk. 109. is 8. P. viz, © that the 
except SirTho. te bankruptcy ſhall. only be from the time of fuch firſt arreſt, 
Raymond's: * upon which he lies in priſon : not where he puts in ſuffi- 
and that is ec cient bail.“ And in 17 G. 2. Tribe v. Webber, C. B. per 
2 ich an tot. Cur. the ſame point was reſolved unanimouſly. The caſe 
adjournatur, of Smith v. Stracy, in 1 Salk; 110, 111. is only an opinion o 
| Id. Ch. J. Holi, at niſi prius. FP 
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at a time intervening. between the arreſt and the ſurrender: 


But even allowing him to have remained in cuſtody of the Rass u. 
ſheriff of Kent, yet the two months can only xun from his Go 


firſt LYING in priſon. ' There muſt be ſome time (more or leſs) 
between his being bailed, and his being committed to the 
marſhal. Therelore he was only a bankrupt from 

Sir Richard Lloyd was beginning to reply: but the Court 
thought it unneceſſary. 4 hy 


. . 
a 


* Fi we 
* £4 $4 „ + 
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And it is admitted, that tho preſent defendant was at lorge; 


the 6th of 


ö 
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Lon MaNnsFIELD obſerved; that where poſitive laws fixed 


and deſcribed what ſhould be looked upon as acts of bank- 
_ ruptcy,, they ought to be conſtrued: according to their inten- 
tion and ſo as to anſwer the ends of public benefit, which 
the legiſlature had in tien. 
In thus conſtruing this act of parliament, he held this caſe 
not to be such an eſcape as that the inan ſhould be thereby ren- 
dered a bankrupt and a criminal. For the act elearly intended 


zuck an gſcape made by a priſoner, as ſhews that he means to 


RUN AWAY, and thereby defeat bit creditors. But this is not 
SUCH ameſcape: and certainly a man ſhall not be made a cri. 
minal, where he had not the leaſt criminal intention to diſo- 
bey =_ law whatſoever. There is 10 eſcape at all, in the 
ſenſe of this act of parliament: he remained $UBSTANTIALLY 


in cuſtody, notwithſtanding his being thus carried into another 


county. 


Where bail is really put in, the bankruptcy only relates to 
the time of the $URRENDER. The me /ubftantial trader is 


liable to be arręſted, and the MERE being ARRESTED is #20 pre- 


ſumption of inſolvency; the preſumption from his LyiNG in 
priſon two months, w1iTHOUT being able to get bail, is. a very 
firong one. But TuIs ſort of bailing is a 22 FORM; to turn 
the defendant over from one cuſtody to another: the bail 


never juſtify. 2 


And upon caſes, of ſuperſeding actions by weaſon of the 


2d Paint, n : 


iſt Point. 


plaintiff's not proceeding upon them within two terms, being 


merely turned over from one cuſtody to another, is always con- 


ſidered as a contintance of the ſame impriſonment. And ſo 1 


think it is, in the preſent caſe, upon the preſent circumſtances: 
notwithſtanding what I have declared as my opinion, upon 
the general principle, and upon a fair and "Ones bailing. 
Therefore, in the preſent caſe, I think the ankruptcy har a 
relation to the firſt arreſt. -* 34 | 29 


Mr. Juſt. Dwisox concurred, clearly, in both points. Can 


it erer be called an eſcape within the meaning of this act; 
| e e 4 when 


24 Point. 
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ary Term 3 r Gen. 2. 


6 ſheriff pa through another 
countys: i or to 'Can'this 
be cteemed » min a? Gan. Himſelf? Moe ce 


. 1 It: ke J 


3 Dimſelf t the fame effect a6 Lo Mansrixxp and Mr. 
Ft Juſtics Demon had, dene. 


Ft . 
1582-02 Hihi bY "2.90: 


TY . 


0 * accordin to * real intention. 

29 Piti led off homneirog 0 £ 11 
be Point. The general prin rnciple of the ks cited 56 right 
but the reaſon of chem is ſtrongly agai ft the preſent one, 'as 
it ſtands circumſtanced. Here is nt A ſingie momonr, in 
which the man is aur of cuſtody ditt is a mere form, of e 
| ws ee = en ti 1 wag? 3 | 4 ge egg £ 
© The words And go - Alg fi ane Fe 
of it are, « or (or no bail at all), and fifficient: bail. Now this bail, in the 
procure his : caſe is, in effect, No bail. at ien ooh nt 


enlargement SY 


by putting in 


hired bail.“ . muſt mean an eſcape 'aGarns$T. 72": confſents of the ſheriff; a 
* 5 2. running auuy, and breaking. his priſon: Ku e > 22 oy 
_ Was, UNDER. * ee of the: . e e 


Car. o8DERED the poſtea to. be: ehe « het Gren 
| = 6 eee re e on the 25 1. f e mat 
7 | eln 29 d h | 


„ | * Waring ver Grits . 


January 1758. 


. Ts was a caſe reſerved upon a trial at TI gu. 


for a right of 1 


n ir 


Dune The plaintiff's Abbe was founded upbeb h. Pane 
claimed as be- right of burial of any perfor dying in his houſe" at Ogre, 


longing to a in the chancel of the-oburbl ot Ofeve}tree ; in the: exerciſe of 
'+ meſſuage, al- which the defendants had diſturbed him. And they them- 
lowed. ſelyes acknowledged that they had diſturbed him in it. 


33 | e The 


REBNG © tainly not-. Wenne l 01 mt 
May ©) 44 mon 
uſt Point. Webers tee at- W los 
in ORDER 0 be ſurrendered, (which id a 2 of form, ) - 
be conſidered. as is bing 0 our of of cuftody, within the intert' and 
meaning of this a * 5 it is a continuation of the ſame im- 
priſonment; and has relation to the firſt berg 92 impriſon- 
; $3 red Vid e Ou 120m 130 88 * \ A It * Ne. 


Mr. Juſt. Fosrzx was . on boch f — and expreſſed 


Mr. Juſt: Wor; dle wen clearly e 5 ho | 
Jaid it down, * that theſe 8 were to be — | 


common or 2d Point. The acts which render a bankrupt a dual | 


4 EOS; 2 e SS ERC 


ED. 


2 g. 


. 
So. 


Wy. Term 31 Geo, 2. „ 


The caſe ſtated 5 ſhort this: Th That the plaintiff was 3. 
ſeiſed of '# meſſuage Sin Ofet . 1 had ſuch u AL 
1 27 97 TP burial belonging to itz and that the de- Wanine v. 
urs him in burying, Er. and were <orony= GryerTHs | 
deers * 4. (it * alſo ſtated) that 2s. was DUE # the & al'. 


e eee that 6 


EY After, on. behalf of the p. | ag [thas haw 
were two croſs preſcriptions; and that the two. preſcriptions 
were diftin#t and collateral; one, for the plaintiff to bury, We. 
the other, for the pariſh to receive a 70 of 25. Oe. / for 
it: and therefore it was NOT neceſſary to allege the latte 
the declaration, it * only a ſalera * recompenc A 308 
he cited Cre. Elia. 546. & Fa Lovelace v. Reynoldr, a pre- 
ſcription for common; and found that he had common, pay- 
ing for it, e. 80 that that was art of the preſcriptions 
a condition Preca W. it was paying for it, eye; year, à penny 
to the plaintiff, ut it was holden to be A wh rE 
there are two: preſcription s; one for the commoner; 
other for e lord: as in the caſe i in Cro. Elin. 405. Gray v. 
Fletcher, where the preſcription was found; > 18 that | 
«and all thoſe, Sc. * 2 ſs p 80 it e 
© hen 30 five eggs. Gray 50 Call na 
there, the terre-tenant EL 1 u age o to | x; 2. . ly 2 


the Jerk Ko And Here his was holdem to b 


8 fob as 2 Bak wo er ore oy 

allege e preſcription being perfe Wil 

re hell Rt he alleg ed: Dub ey may ha Ve © her ol "calle 

teral remedy ; as in the "Eel ng) 0 ay, haye, 

ls” 01 ereof, he cited 1 Vent. 354. Anopymaus 5. where 
15 bald, belt the remedy for a Ap! of 8 e nk 

ade Court,” _ 3 


And this $1 is not to be 42 til * bisl * 
therefore the ee of it cannot e Vrong- 
doer, who is a ranger. . 755 in an action againſt a Hranger, 
5 diſturbing his ſeat, or ſe ulture in a Tank i it is gt ner 

pw to ſhew an title i- in the plaintiff. 3 Ley. 73: Afoly V. 
Freek eren: buen in ſuch an action againſt t erdinary 
himſelf, it 5 work to ſhew ſome cauſe; a * re- 


pairing, Wc. ; : . a 


S, 


enrich. To A Pa 5 25 G. 2. B. R. te was foley R 
determined, *Phat in the caſe of a ſtranger and wron 7 200-250h 
4 it was ob ron wth to allege 1 than his own ag 


« a diſturbants,” 


| He nene the two followin b. viz. 2 Lutw. 
1517, Bennington v. 2 r, and 3 90. Chojin v. Bet 
vorth 


* 


Satrriras ns 
e 


enn 


Hilary Term 31 


8 
* 


; GY x 8) 
e * 0 * 2 .. - 
. « * 
* © * i . 
* 


p 6a” ; 4 4 2 5 4% bp. 75 1 0 500 : 
Eg 17 58. f worth, which (as he ſaid) are like this caſe, , They were dif. 


4 turbances by ſtrangers, in erecting ſtalls ina market-place ; 
Waise v. and no title is ſhewn, So in caſe of a free fiſhery, 


aÞ, And the room is quite immaterial. For this collateral 
4 claim is no part of the plaintiff's preſeriptive right. Palmer 
e 4th Point, 82. the caſe of the corporation of Maidenhead, in a claim 
of a market, &c. Mayor of Northampton v. Ward. Mich. 
19 G. 2. B. R. oy wee ite eee Wee e 


4 + OB, 


e the preſcription; and that it ought to. have been alleged, eve 
25 7 7 0 beg ON G-doer, © that this 24. was payable 8 the bo 
, riſh, for every perſon ſo buried.” This is a preſcription upon 
= condition precedent. It is an entire preſcription: the pay- 
ment of the 27. is parcel of the N 
criptions are againſt 


to have been To laid and alleged. Pref; \ 
common right; and ought to be proved as laid: and the 


= 


And if the evidence fall ſhort of the f reſcription pleaded, it 
will be againſt. the perſon who pleaded it. In proof of which 


1 he eited theſe caſesCartbet 241. Rex v. the In- 


plaintiff mult prove it as laid; eren againf, a wrong-doer. 


 babitants of Hermitage et al. The preſcription was not proved 
as laid, becauſe ther 3 eee 5 

4 Devon v. Eyre. Which was a preſcription pro ovidue gene 
rally (inſtead gf ovibur ſuis:) the proof failed. Hobart 20g 
'Michell v. Mortimer. The prefcription failed; becauſe it 
Was laid too large. Cro. Eliz. 415. Borafton v. Hay : a cuſtom 


pleaded generally; but found with an exception: it is againſt 
the pleader. Carthew 117. Murgatroid v. Law. The caſe 
of Potwater mentioned by Pepham in Gray's Caſe, 5 Co. 78. 
b. and Cro. Elia. 405. laid generally, found paying 6d. by the 


ic year” was ill laid. Lovelace v. Reynalds, Cro. Eliz. 546, 


563. allows. 2 Caſe, and the caſe of Porwater. 2 Ro. 
Abr. 120. title Trial pl. 30. in prohibition— The plaintiff 
declared upon a preſcription about lambs; and the jury found 
farther, c. it was holden that the plaintiff ought to have re- 
Bearſed the wWHol. x of it; and that for not doing ſo, he had 


failed in his preſcription.  ' 
Now here, the payment of 25. is PART of the preſcription, 

He and, muſt be ar ancient as the right; which ia, © to bury in 

2 here ©. the chancel, any perſon dying in his houſe; * paying 20. for 
fate the pre- © each perſon.” Which is a condition PRECEDENT, and 
ſent preſcrip- therefore ought to have been alleged. Forrefler 166. Sir 
tion truly, rt bn Robinſon v. Comins, There are no technical words to 
| —_— * & diſtinguiſh conditions precedent, and conditions ſubſe- 
V. ante 442. © quent.” Acherley v. Vernon—per ** Ch. J. Willis. [See 
| tis caſe in Lucas 518.) Watſon 70g. | EY 


* 


Nx. Hall contra for the defendant argued, that it was vary 


on. Palm. 326. Countee 


28 IA B 


. -»5 4.2» of 8 RR * 8 


22 


Mr. Afton was going to reply: but ; 


114 1 


Hilary Term 31 Geo. 2. 


Tube church-wardens had no remedy, but by interruption 3 
and being ated as 0 fe fr burial, it ought to be paid before . 
—— ROOTS n, 


* x 


744 2 " 


The Covxr will not direct a perſon to be turned over 


6 
* * 


on ha. cor. till the gaoler's fees be paid. 2 Hawk, P. C. 


' 15144 31. is fo. So in caſes' of the fee of glover, on 
. pleading pardons.” 1 Siderfin 452, Rex v. Webſter, © The 
de pardon is not to be allowed, till the fees be paid, vis. 
4 the gloves to the Court and officers,” | Sir T. Fones 56. 


1 


due, on pleading a 
1 19 . . __ : 


» 


« muſt be nonſuit.“ And the /ame preſcription ought to be 


. 


i + 11 1 


ol this ſort. 


Where a | on claims a ſervitude upon another's proper- 


| he muſt lay and prove the wROLE, againſt the ow RR of 


property. There is a great difference too, between grant- 


* 
- 


are not the church-wardens, I agree; but ig | 


443 
1758. 


Gnirrirus 
& al'. 38 i 


444 4 


2758. 
—— 


1 
; * 
p ” 


Hilary Term Ms ag 2. 


ing a ſervitude, ahölutely; and granting it, g adhs the 


latter is a conditign pregedent. - And there are many reaſons 


AKING Y. why in caſe of a condition precedent, where the 


225 en. | 


AH mne eciſied .)) 
i £6 Sa As BY. We” 
4 "ns in an action againſt:s. flronger and wrong-doer, it is 
1 wp to ſet out the whale. Here, (which is agreed to 
the caſe of a wRonNG-Does,) the plaintiff has Rated 


Sho 2 NX 72 1 5 and a wreng- ber. 
efences << t JF the in 
Ls pegs which the defendants Fete — 


=; h, and has 7 roved it. He claims a right to-bury in the 


«> doing;) the church-wardens WOULD HAVE had a right * 


4 2%, dor a burial fee“ But he was Afro d, by 
fendants,, NON burying the congſe there : and-then the . 
ber, had #0 right to the 25. for 1 10 . . ans _>_ 


cotple bring huried theres fog 


30 : Fan thin 8 che e 4 26. 9 vs — 


au part of the preſcription z but collateral to it. It 
is not an entire preſcription; as in the caſe of Lovelace v. Rey 


| alles en the payment of the dena was e 0 


, 2117 a Alg Of; 


nr 
f 2412 4 . "% 


-!Mr;: Ju. Dessen concurred "entire cl. Aid 14 tits: | 
| quiſhed this caſe (as Ld. Mangld had alſo 
of Lovelace and Reynolds :* Ay $i . 60 Poving.. bh 5 * „ 


done) from that 


bo 7 rs N n 


* 47 


e eee analy bee right de tha eee 


1 a 
nn, 1 * 


might i in the preſent daſe have; the plaintiff had no need to 
et out this right, in an action a inſt a eorv/ig«drer, u. ranger. 


E do not know, that in h caſe, he needed even to have ſet 
out any preſcription, in this aches Tis a ſtranger and 


* And this'anaee en cttled in; Wan of 
a Va Wage 


. 


he Taſty rn Sessel fer the Tails! ir reaſons ; 
And he thought the payment of the 25. to be rather a cſfe- 


mary payment, than a preſcription: being 4 for- EVERY per- 
« ſon buried in the _—_ or b e 2 To — Jl: Mon 


Jold ae, . arm — 
$ 1 N 1 ' 


p 1 FP. 


Mr. Juſt, Warxor: v was * blend: in nd poſition 
Lid down. by the reſt as: before. And he obſerved alſo, 
at the duty could never ariſe till ER the ſepultare.” And 

9 * he thought, that if the action had even been brought 
ageinft the church-wardens, it had yet been within the dif- 
tinction of Gray's Caſe, and to be come at by a callaterni re- 


95 and nut porcel of the * or a ee, 2 


brings his, action againſt the owner, the _ . to be 


( CTC 


eg 


2 


its. Bae sud wrong-ther, ET. nd | r758. 
On 


r 


7 t be ed 3 Sol Gatrriras 
- Levthe bene be delivered 40 the Nos: & a'. 


W 


= ES Lobe and ſou! Oe 
ws Morton kad Tome? time 4805 cur. on Monday 170 Order of juſ- 


bebe 1755, moyed to quaſh an order of two jul- tices appoint. 


inting FIVE n 15 the e of St. Wen a Four ove 2 


« 


His OBE was, chat th jultlees hank to power to exceed” 
the number of rouR. Which objection was founded upon 
the words of 43 Eliz. c. 2. f 1. © That the church-wardens 
« of every parith, and FOUR, three, or tuo ſubſtantial houſe- 
«© holders there, as ſhall be thought meet, having reſpect to 
«-the proportion and 8 of the ſame pariſh and pariſhes, | 
to be nominated © yearly in Eaſter week, or within one 
« month after Eger, under the hand and ſeal of. two wo 
« more juſtices of the peace in the ſame coun D er 

© one to be of the guerum, dwelling in or near the ſame 

te riſſr or diviſion © where the ſame pariſh doth lie, ſhall 

« called overſeers of the poor of the ſame pariſh: and . 
« or the greater part of tbem, c. And he mentioned a for- 
mer caſe of Rex v. Harman, upon the very. ſame point, 
which depended in-this Court from P. 12 G. 2. to M. 15 G. 
2. and at laſt was never determined; and alſo Rex v. 39,5 
land, Hil. 19 G. 2. B. R. which was the reverſe of an Exö- 
cxss of their juriſdiction, where the order, "ora to- appoint 
Grvrerleer) Was confirmed. 


i 


A rule was thereupon made, © to crew cauſe.” Aud after 
the point had been ſeveral times argued in Ld. Ch. J. Ryder's 
time, it came on to be argued once more, on the 27th of Ja- 
_ 1757, before Lord Mansfield, he having never heard 

the former arguments. When the ſame Ae which had 
been ſo. often Fd, . were again repeated. . 


on the I of the extenſion of the number of vrerſcers, 
age. was alleged, and greatly relied upon. 


Note ruhe Court, miſled by aſſertions, c that there had 
been a uſage to appoint more overfeers than four;“ 
for fear of inconvenience, had avoided determining he 
queſtion in the caſe of the King v. Harman, after it had 
depended fix years, in hopes that the legiſlature would 


make ſome . proviſion for what was paſt, as well as = 
e 


— 


Ne  , Wine v., 


F 
is 
25:38:30 
* 1” 
T3. 
2 by 
& 3 
1 F 
7 
* 
4 
4 
1 


— 8 — ute Et Ot pet. 7 


* - RY 3 N 8 " EO * * * 1 Wt” Ls * NN 9 N : 
_- W 3 9 9 a 9 1 = * 1 
0 * z 
. 4. _ b . { 
- £ - 1 
« * o & 
C , \ . 

N 8 « 
: * 7 * * * 


© had hitherto poſtponed the determination of 


Rex v Lox- 
paLtand 
others. arguments of the preſent caſe; and alſo of the caſt of Rex v. 
Harman. He obſerved particularly what was ſaid as to the uſage 
in large pariſhes ; and he therefore had directed inquiry to 
be made in. large pariſhes; as to the fact, „ Whether 
& there had been ſuch uſage or not.” And he ordered the 
return which had been made to him upon ſuch. inquiry, by, 
the agents on both ſides, to be read. Than which it appear. 


ed thus—InSt. amess Clerkenwell, 4. In St. Bridget s, 3. 


e 21888 0. Dunſtan's,' 2. In St. Clement's Dares, 4. In St. 


Paul's, Covent Garden, 2. In St. Georges, Hanover 374 5 
l St. James's, 7 eftminſter, 4. 7 8 Margaret's, Meß. | 


miſter, 2. In St. Andrew, Holborn, 8: (but that pariſh con- 
tains. 3 ſeparate diviſions.) In St. Giler's in the Fields, 8; 
(though now only 4 are appointed by the juſtices, and act as, 
aſſiſtants, unleſs 8 voluntarily ſerve : but there were never 
| Tefs than 8 before the caſe of Rex v. Harman.) In St. 
Martin's in the Fields, 5. (fince the act of parliament lately 
made, which impowers them to appoint. g, if in the diſcre-. 
tion of the juſtices it ſhould be thought proper.) In . | 
bury, (which contains 5 pariſhes z) in St. Alemond's, 
Hay Crafe and St. Gilers, 4. In 
lian 's, 4. St. Chad's, 5, for one year only; and never exceed - 
ing 4 but once, viz. this preſent . 


After reading the report, Lord Mansfield * 


The USAGE is, as it were, out of the caſe; or r it ſup- 


| poſes, * that they can not legally exceed 4. = 


Therefore, conſequently, but little INCONVENIENCE cn 
ariſe from determining the conſtruction of _ ** 


cording to its natural import. | | 
As to /egal conftratione—The caſe of Rex v. he was 


5 There was never determined as to the * order for the APPOINTMENT f 5 


another order, overſeers. | 


acjudging | 
2+ ive te- - In the caſe of Rex v. Be gend, where only one EE was 
4% glefted the appointed, 0 e was given judicially upon the point of 
execution of jaw); nor was the appointment # quaſhed, So that the pre- 


| 95 4 i” ſent caſe i is a NEW ORIGINAL. caſe: and it muſt be determined 
quaſhed in n the. 43 liz. c. 2; which is the foundation of the * 
Mich. 13 G. 2. * concerning the poor. 
7 It was con- 

. 


med, as not neceſſarily appearing to bea e 8. for i it * 10 ce thatther were | 


Co appointed by other orders. 


Eber 


| 1758. | ; - the 3 had . Gaia See e | 


** Maxsrrzryp ſaid, he had ſeen full notes of the former 


St. Marys, 4. St. To 


2 did, 8 " 5 EE Y K * 4 4 
* 1 cd 1. TOTS PR Tee” Wenn C— . W * ** 
2 b 3 5 * he's » REF Ss . 5 
* i * * * : 
4 8 «+ 


Hilary Term 31 Geo. 424. 4 
There is a known diſtinction between circumſtances which 175 a 
ate of the eſſence of a thing required to be done by an act of 
parliament, and clauſes merely directory. The preciſe time, in Rex v. Lox- 
many eaſes, is vor of the offence. © pal and 


In the cafe. of Rex v. Sparrow, 2 Strange 1123. the juſs 
tices had been guilty of a neglect in not appointing overſeers, 

within due time: and this Court iſſued a mandamus to compel. 

them to do it afterwards, for the ſake of the poor. The poor 

could not haye had a SPECIFIC remedy in that cafe 3 wnleſs the 

juſtices might do it after the preciſe time, in obedience to the 


$0 as to the juſtices © in or neur the pariſh or diviſion” — | 
it is only directory. . e Ee A ee 3 


Juſtices of peace have no other power to appoint overſeers 
but under the ſpecial authority given them by act of parlia- 
ment. Therefore this ſpecial authority muſt be ſtrictly pur- 
ſaed, and can not be exceeded by them. The queſtion here is 
upon the meaning and intention of the Ie, in this 
power given the juſtices to appoint overſeers. | 


Where there are different ſtatutes in pari materia, though ' 
made at different times, or even expired, and not referring 
to each other, they ſhall be taken and confirued together, as one 
ſyſtem, and 2s explanatory of each other. So, in the laws 
concerning church leaſes, and thoſe concerning bankrupts. 
And fo alſo I conſider all the ſtatutes providing for the poor, 
as one ſyſtem relative to that ſubject. Now 39 Elia. c. 3. is 
the firſt of theſe, and when firſt mentioned by my brother 
Faſter, ſtruck me ſtrongly, with regard to the determination 
of the preſent queſtion. That act ſays, That the church- 
« wardens and FOUR ſubſtantial houſeholders, &*c.” { with- 

' out any latitude whatſoever, for a greater number.) And 
more than four could not have been appointed under it: for 
the number the /egiNature had named, could not be altered. 


That act of parliament of the 39 Eliz. was continued by the 
very act of 43 Elix. c. 2. f 18. till the following Ea/ter, when 
that of 43 Eliz. c. 2. was to take place: ſo that the legiſla- 
ture had it before them, and even under particular conſider- 
ation. And that act of 39 Eliz. is expreſsly fixed to four. 
Pariſhes were not then ſo populous as they are now. And 
this act of 43 Elia. c. 2. gives power to leſen the number to 
three or two, according to the ſize of the pariſh : but they had 
no notion of extending it to a greater number. And there is 
ſome weight in the circumſtance of the numbers deſcending 
fm 4 downwards, and not aſcending upwards. ES 


As 


1h 7B, 7 
; g F * 
1 ; 
* 7 7 . —— f 


Rex. v. Lox- 


; \ DALE 


others. 


that latitu of conſtruction: as both the words, of i it (which, | 
name Wales, ) and alſo the general intention. of it, { viz. the | 
care of 1 the poor, ) well juſtified ſuch an extenſion... 


been mentioned; and both of them paſſed after the caſe of 


* 
73 


maß leis; 1 TTY 5 


| * 72 rand nao. . 
D 7 2 om 13 14 C. 5 


drawn 
21. J think chat ſtatute L to be taken tw confi. 


on in conſtruing this of 43 Eli. c. a: but I do not ſee. 
and 9 9 . will help ho caſe: "=" it is begging the queſtion 


9 that the juſtices, May" a n 4 over- 
7 1 = N poor in townſhips and villages 5 large 
2 It is is expreſs] directed by "that ſtatute of 13 
14. C. 24 c. 2 that fuch choice and appointment 020 
L the co 
020 reference,). « ACCORDING, to the rules and and directions 
& mentioned in the ſtatute of 43 Elia. And neither any 


judicial determination, nor uſage, ſupport this conceit, 


ic that they can appoint more than 4 in Ou: townſhi — 
64 villages in the large pariſhes.” 5 


That aft of 1 . , 14 C. 2. was indeed Aan "SO 
extended But no argument can be drawn from 


Then che act of parliament in 1 740, relating to St. Mar. 


 tin's, and the overſeers of that patiſn, and which extends 
their number, ſhews the conſtruction put by. the. legiſlature. 


themſelves upon the 43 Elia. on this head; and excepts this 
very large pariſh of St. Martin out of it. And jet even this 


vęry act reſtrains the number to nine ; which. ſhews that the 


juſtices had no power under the 43 Elin. to appoint what. 


number THEY PLEASED. For it would be a ſtrange thing to 


limit the number i in a _ large e and n it at aber 
in ſmaller ones. N 


"There are two other acts of 1 which 2 Hot 
Rex v. Harman, and after the caſe of St. Clement Danes 3. 


viz. 17 G. 2. c. 3. and 17 C. 2. c. 38, both relating to oyer · 


ſeers: and yet no extenſion of number, nor any variation 


therein. 


The PRECISE NUMBER | is not an immaterial thing ; 3 "her . | 


the officers of the pariſh, or to the perſons for whom they are 


truſtees. Upon themſelves, tis a burden: which, by this 
practice, would come round the ſooner.. And in reſpect to 
the pariſh for whom they are truſtees, a great number may 


not do buſineſs. better than a nn and it n be at- 
tended with more expence, 


'Alfo, with regard to the church-avardens who! are joined i in 


authority with them They are only 2, or (by cuſtom) 4 


ruction of it muſt be guided according to ins 


eee in each . Therefore a greater _ 


4 
ö 
| 


" Bllury'Torm 20 Gos 2. # ; 
of rverſers being appointed; neceſſarily alters the-belance of 


| the majority amongſt them, 1 


in the, eee ween one and the other. — Ray. Lan 
no number to flop at, if the juſtices exceed four: go Dale and 
e ny 


on without N ae ge unleſs the ha ee 1 
. be the limit. - | 2 


AO ee 
worranted by the 4 d e . aa 


ſtatute. 


„u. Juſt. 8 3 in 8 6c * this ap- 
pointment ought to he quaſhed: and he did not think that 

if Court ver ted bed nay, doubt 3 determin- 
ation of this queſtion. | 


OE Cera nts 5 
nan and ſaid, the reaſon why the Court did not quaſh that 
hy rg oi for e ee of the * and n not from 
bene the law. 


Buam Caſe Ka a 1 that of ap» 

pointing a greater number than four. The point of the va- 
lidity of an eee 3 PR 
ee dtm, | 


This act of 43 Elia. is, as one e may eall it e ee 
of the poor; and it can never . N 
ber of the overſeers appointed dy it. 1 K 


I Inf. 13. b, it appears, that there "a endl 
land in ancient time: though more were made indeed 
1 125 N — — £3: c. 8.] 80 there. e but | 
ene chief fuſtice, ox C notary, Jenkint 142. Caſe 93. 
So, in E of the Court of Wards, where 4 
8. c. 46. enacts © that there ſhall be 2 auditors of the 
court of ai) S „ eee 10 
1.4. Auditor Curls Caſe. | 1 


Certainly the legiſlature had the hes which Rood: fixed 
by 39 Elia. in their view and under their conſideration, when 
they made the 43 Elia. And can it be imagined that the 
Pn Ny; ee to ein er en oy” 

Ve not. ay 5% 


In the caſe of Rex v. "Spores, 3 in 2 2 
1123.) the Cpurt took great care in their determination. 
And 13, 14 C. 2. Was there conſidered by Ld, Ch. Juſt. Lee, 
is tied up to the rules and directions of 43 Elis. and that 
mandamus was Wugd for N of the — the Court 
N Vor. ** A 


1758. 


Rex v. Lox- js oblige them to do it 


. ÞALS and 5 
then. 


5 purſued. And therefore, in 8 43 Eli. the legiſlature, thoug 


in almoſt every inſtance; yet, ſeeing the incqnvenience in 


85 many for the ſmall ones. 8 


8 does not appear. 


few large pariſhes in towns and cities: therefore, at that time, 


that buſineſs it beſt done by a multitude of hands: and in 


Hilary Term 31 Geol. 


ly and rightly held, «„ That when the juſtices had 
« ela —— overſeers, the Court might 
terwar A THe be- 


« ing diſcretionary.” 

But nobody ever thou 1 | 
BER: and there is no reaſon in the earth for us to break the 
boundary which is fixed. Therefore he * to quaſh 
the. preſent order for the appointment of Fore 


Mr. Juſt. FosTe declared the very ſame thingy and that 
he never had any doubt in point of ret his only doubt was 
in point of diſcretion ; as he then 2 park to be — 


wile than. as it now appeared to be- | 


4 


When the ſtatute of 43 Elia. was' aka; . were 


the parhament thought four overſeers ſufficient. Under 39 
liz. I take it, the juſtices could not have gone BELOW four ; 
for, it being a ſpecial porver given by ſtatute, muſt be frigh 


they took the act of the 39th for their plan, and followed it 


ſmall pariſhes, departed from it — regard to the NUMBER 
of overſeers: which they reduced, at the diſeretion of the 
Juſtices z but did not increaſe, in any event; probably becauſe 
they thought four overſeers, with the churchwardens, ſuffi- 
cient for the largeſt pariſh (as they Mew are,) 2 n too 


If it be now become 8 the application as be 
to parliament, However, he declared that he did not think 


fact, where the number that are to do it is large, _ always 
ge: the en tranſaction of it to a f. 


Dir vor true, (what fonts people imagine) That the 
4 common law of England made No provifen for the poor 
the Mirror ſhews the e yon indeed, i it was done, 


9 As to the caſe of Rea wt reed Eli fixes 2 time he” 
8. overſeers, with a penalty: but did not mean that "Cnc 
1 lſe the equity and benefit of he att, if the 


ve ha not . within that time. M 
No pariſh ever applied for.a mandamus commanding the | ; 
juſtices: to appoint more than four. The general ſenſe of ( 
mankind was againſt it. This is an authority founded upon 3 } 
* and rbergore N | 8 


3 . = 612 


ä N nnn 1 A. N þ Im O nnn 5 , "ro 8 
6 g F | R r 
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wird 


hey Twas Gs, , rag 


Mr. Juſt: Wr. tor declared (as his brethren Mr. Juſt. Dx- 1758. 
xi50N and Mr. Juſt. Fosrxn had done), that he never had had. Ba 
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the leaſt doubt, but upon the apprehenſion of an. aſage of the Rxx v. Lox- 
large pariſhes, for many years back, zo appoint MORE than dais and. | \ 
fours But this apprehenſion is now vaniſhed : and therefore others. }. 
the gage (as it ow comes out) confirms the rue conſtruction - . = 
The inſtances of greater numbers appear to be only three : : 8 
and one of them Sr. Andrew's, Habeben, is 8 7 far as 1 
3 vills, under 13, 14 C. 2. And St. Martin (another of them) 155 
is under a new act of parliament made on purpoſe. I think 6 
this order cannot be ſupportel. e 1 
There were proviſions for the poor, as my brother Fosrxn 1 
has obſerved, at common law : though it does not fully appear N 
what they were. The firſt regular proviſion, however, is by ho 4. 
39 Eliz. By this ſtatute, and by 43 Elia the legiſlature add Fu 
four OVERSEERS to the former parochia: adminiſtration. And no 1 
one can doubt that the number is eſſential ; and cannot, by the 1 
rule of law, be exceeded, For powers given by a poſitive law, e 
or even by deed, to CERTAIN number of ons, can never e 
be exceeded, in the article of number. the other hand, SS 
if it had reſted ſingly upon 39 Elia. the number 4 could not 1 
have been I ened. But then indeed the 43 Elia. relaxes this + 8 
preciſe number of four, as to ſinall pariſhes ; but ſtill ranti- e 
nues it as to all greater, And where the makers of the agt 1 
intend an indefinite number, nr EXPRESSLY ſay ſo, For the e 
19th ſection relating to the iſland of Foulneſt converts the N 
whole diſtrict into one pariſh, for this purpoſe and direct᷑i 1 
an indefinite number of overſeers for haf place. Which „ 
clauſe alone would ſatisfy me, as to the /enſe of the /egr/[a- 13 
ture. And they might as eaſily have ſaid “ / 15. ſhould 8g 
« ſeem neceflary,” as preciſely fix it to Hur, if they had © 
And it is (as has been obſerved) an office which is burden - 1 
ſome upon be perſons appointed: and buſineſs is not better r 
done by great numbers of men, than by a few. And the + 75.8 
pariſh have ag great ſecurity from four as from more. Upon 4058 
the whole, he entirely concurred, © that the order could 1 
* not be ſupporte .. ER AS m 1 
Mr. Norton moved, that the order might not be immedi- AED 
ately quaſhed; becauſe the overſeers had laid out 500. if AT 
or 600k. under it: and therefore he propoſed, that the 1% 
other fide ſhould conſent to have one of the oyerſgers FE | 
tft att of the order. i TINS 
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1758. 


| — v. Lox- 
- parte and 


. ; motion/for the judgment of the Court z and Mr. Norton, not 
urging any thing further 3 it, (and W e 
| bo had ſpoken to his client) 


Lonp MansrieLD faid dare nll be po kick of it, ome : 


"Tueſday 3ſt 


Ian. 1758. 


Bank - note, 
though ſtolen, 
becomes the 
'y of 
im who gives 
valuable con- 


_ Ffderation for 


it, having no 
notice or 
knowledge of 
the robbery. 


Mary Term 34 Gee. 
The Covnr thought it might be reaſonable; and 
eee ONLY, did not = and immedintely pro | 
munce the rule © to quaſh the order 


Bur now, at a day ſo long fubſequent, on Mr. Morte. 


time br overs therefore let the RULE be made ns, 40 
earn the ayyomTNaNT. 


* On Wurm. 


Miller vor Race, | 


| 15 Was an OI of TROVER againſt the ali | 


BAanK-NOTE, for the ent of twenty-one pound * 
Ci to one William Fa, or bearer, on demand. . 


The cauſe came on to be tried before Lord Man bell, at 
the fittings in 7. rinity term laſt at Guildhall, London: and 
upon the trial it appeared that William Finney, being poſ- 


"es of this Bank-note on the 11th of December 1756, ſent it 
by the general poſt,” under cover, directed to one Bernard 


tharty at Chipping Norton in Oxfordſhire ; that on the ſame 
night, the mail 'was robbed, and the Bank-note in queſtion 


| (amongſt other notes) taken and carried away by the robber; 
| that this Bank-note, on the 12th of the ſame December, came 


into the hands and poſſeſſion of the plaintiff, 1 a full and 


valuable conſideratian, and in the USUAL courſe and way of his 
| Buſineſs, and without any notice or IN of an Bank- note 


* taken out of the mail. 


NY 


It was admitted and agreed, that, in e e and 


known courſe of trade, Bank-notes are paid by and received 


of the holder or poſſeſſor of them, as caſb; and that in the 
uſual way of negotiating Bank- notes, they paſs from one - 
fon to more as caſh, by delivery only, and without any fur- 
ther i ks + 22 evidence of title, than what ariſes from the 
2 — No . I peared, that Mr. Finney, having notice of this 
1 zch of December, applied to the Bank of 


England 8 1 = payment 'of this note? which was -4 


dered accordingly, upon Mr. Finney's entering into proper ſe- 
curity © to indemni the Bank.“ 
. ag Some 


Fo | Hilary Term g1 Cena 1 


453 
ane date da ade th rei Bank „ 5 
FP 


vered the note to the defendant, 11 A clerk ; in the 1 Mirza v. 
but the defendant refuſed either to pay the note, or to re- Racer. 


deliver it to the plaintiff. See mp, My 
againſt the defendant. _ ; 


The jury found a verdict for the u he pine 3 ſum of 


21/. 105. damages; ſubject nevertheleſs to the opinion of 
this Court up Pon this queſtion “ Whether, under the cir- 
« cumſtances of this = the. plaintiff had a ſufficient pro- 
« perty in oy oe to intitle him to vecover in oo 9 
* jo action #7 | { 


Mr. Williams was 1 on wedelt of the Plane; 

"Ys 3 Mn ſaid, * That a8 the objection came 
« from the ſide of the defengant, it was rather more 
ct proper for the defendant's coun(el to = and urge 

. « their objection.” 

Sir Richard Lloyd, for * defendant. 


The preſent action is brought, not for the money due upon 


6% 


the note; but for the noTE ſelf, the paper, he. evidence of 


| the debt 80 that the right 10 the MONEY is not the preſent 
queſtion : the note is only an evidence of my one $ vere 
due to him AS BEARER. 


The note mut either come to the plaintiff iy N 
or muſt be conſidered as if the Bank gave a freſh, ſeparate, and 
diflirif# note to each bearer. Now the plaintiff can have no 
right by the aſſignment of a ROBBER. And the Bank cannot 
be conſidered as giving a net note to each bearer: thou 
each bearer may conſidered as MN ande * 
Bank a New PROMISE. 


I han not « fag where os Bank can or * fed eee 
that is "3; WN But the note is only " ee 
recovery, | 


Now this note, or - theſe goods [* I may call tt), 1 was the 


property of Mr. Finney, who paid in the money: he is the 
real owner. It is LN medal which might intitle a man to 
yment of money, or to any other advantage. And it is 


Mr. Fitney's TY and woe that *. Nace de- 


nined 1 It. 


11 ma obs 0 * that this note is to be conſidered as 
+ ah in the ER ccurſe 4 * * But ſtill, the ag 
& . © 


Mit LER'V. 


„ Hilary Term 31 Cen 1. 


trade is not- at all affected by che preſent queſtion,” about 
the right to the nate. A differ e 
brought for the note, from w Muſt be brought — 4 


£ 
= bd 


R955 _— for the monty. And this man has elected to f 


WS, 72 


this caſe, the 


the NOTE itfelf, as owner. -of the noTE;' and” th + ox 
3 his action againſt the Bank, for the money. In which 
action of trover, property can not be proved in the plaintiff: 
for a — 8 e can n have x no . n hu 


e cae chat may affeQ the „ 1 Salk 1 126 M. 
, coram Holt, Ch. J. at ni prius at Guild- 
p i There Ld Ch Ld. Ch.] Holt held, « That the right owner of 
of a bank-bill, who 5 it, might have trover againſt a 
. ſtranger who found it: but not againſt the perſon to whom 
ce the * transferred it for a en, conſideration, by 
cc reaſon of the courſe of trade, which creates a in the 
« aſſignee or bearer.” 1 Ld. Raym.'738: * 8.“ C. in which 
caſe the note was paid away in do's come of 5 bus this 
remains in the man's' hands, and is- not + come into the _ 
| courſe of trade. H. 12 V. 3. B. R. 1 Salk. 283, 284. Ford 


om v. Hophins, per Holt Ch. J. at n is prius at Guildhall. «© If 


ever, the caſe 
| his having the 


va uable con- 


e Bank- notes, Exchequer-notes, or million lottery tickets, or 

ie the like, are ſtolen or loſt, the awner has ſuch an intereſt 
« or property in them, as to bring an action, into WHATS0- | 
% EVER they. are come, money or Caſh is not to be 
«. diſtinguiſhed : but theſe notes or bills are diſtinguiſhable, 
« and can Nor be reckoned as CASH z and they have diftin 
c marks and numbers on them.” Therefore the true owner 
may ſeize theſe notes wherever he fi finds rg if not paſſed 
ay inthe courſe of trade. | 


1 Strange geg. H. 8 G. x In Aale, cor AF Pract Ch, 
J. 4 v. Delamiris—A chimney-ſweeper's boy found a 
jewel. It was ruled, that the finder has ſuch a property as 
« will, enable him to keep it againff ALL but the rightful 
* owner, and, conſequently, may + maintain trover.” 


This note is juſt like any other piece df property, UNTIL 
- paſſed atuay in the courſe of trade. And here the —_— 


acted as AGENT to the TRUE owner. 


1 
4 
- [} . 


M. 17 dliams contra for the plaintiff, 


The HoLDER of this Bank-note, upon 2 valuable conſiders 
n has a right to it, even again the true owner. 


: iſt, The circulation of theſe notes veſts a property in Fa 
older, who comes to the eye of it, upon a valuable chr 
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they would be greatly incommoded, if it were otherwiſGG60.. , 
zdly, This falls within the reaſon of a ſale in market-overt; Racs. 
and ought to be determined upon the ſame principle. 


Firſt He put ſeveral caſes, where the uſage, courſe, and 
convenience of N made 75 rag and ſometimes even 
ainft an aft of parliament. 3 Keb. 444. Stanley v. Ayles, © 
3 A Ch. 7 at Guildhall, 2 Strange 1000. 1 Mg 
Palmer: where a parol-acceptanre of a hill of exchange was 


| holden ſufficient againſt the acceptor.- - 1 Salk. 23. 


Secondly—This paper credit has been always, and with 
great reaſon, favoured and encouraged, 2 Strange 946. Jenye 
„ ok tud ch ook ith I COP 

The uſage of theſe notes is, that they paſs by deli ry 
« only ; and are configered as current caſh ; and the popcorn 4 

4 always carries With it the property.” 1 Salb. 126, pl. 5. js 
67177. 8 
A particular miſchief is rather to be permitted than a ge- 
neral inconvenience incurred. And Mr. Finney, who was 
robhed of this note, was guilty of /ome laches in not prevents 

Upon Sir Richard Lloyd's arg | ent, a holder of a note 
might ſuffer the loſs of, u of title againſt a true 
owner; even if there was a chaſm in the transfer of it 
through one only out of 500 handgss. 


Thirdly—This is to be conſidered upon the /ame foot as 
a ſale in market-overt. „ De 


2 Inf, 713. „ A fale in - mortet-overt binds. thoſe that 
6« had right,” 8 5 5 A 


. „ 

But it is objected by Sir Richard, © that there is a ſube 
« ſtantial difference between a right to the nete, and a 
« right to the money.” But I ſay the right to the money will 
attract to it a right to the paper. Our right is not by n- 
ment, but by law, by the uſage and cuſtom of trade, I do 
not contend, that the robber, or even the finder of a note, hag 
a right to the note: but AFTER circulation, the holder upon a 
yaluable * has a right. 6 

We have a property in this note: and have recovered the 
value againſt the wITH-HOLDER of it. It is not material 


- what action we could * * againſt the Bank, 


* 
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ntfs that" dhe true owner might purſue his property, where it 
came into the hands of another, wrrwouT a valtable confidera- 
dom, or NOT In the courſe of trade: Which is all that Ed. Ch. 
f Is IN £2 by 4 bee eo mag ht OT ar | 


" % 


J. Holt ſaid in 1 Salb. 284. 


ee Evangr x05. he agreed chat the” Ender bes u. 
property againſt all 5u# the rightful owner; nor againff me 


x 
* 4 Sir Ic | . F . * + 8 < x * + 4.4 
F " * 3 4 2 
"= ; , , # Oo a War | 
* 1 * . F 0h, 


1 agree that the holder of the note has a ſpetial property: 
1 baut it does not follow, that he can maintain trouer for it, 
| | This is not only without, but AGAINST, the conſent of the 
- Suppoſing this note to be a ſort of mercantile caſh; yet it 
has an ear-mark, by which it may be diſtinguiſhed: — 
fore trover will lie for it. And ſo is the caſe of Ford v. Hep- 
8 Ain. 5 9 5 1333 | | , ; hk 


And you may recover a thing ſtolen from a merchant, as 
well as a thing ſtolen from another man. And this note is 
a mere piece of paper: it may be as well ſtopped, as any other 
fort of mercantile caſh, (as, for inſtance, a policy which has 
been ſtolen). And this has vor been paſſed away in trade: 
2 remains in he 15 in =O true 2 d there- 
re it does not ſignify in what manner they are paſſed " 
when they are paſſed away; for this was fork Fr 055 
55 Here, the true owner, or his ſervant (which is the ſame 

| | ching), detains it. And, ſurely robbery does not” diveſt the 
This is not like goods fold in market-overt > nor does it 

paſs in the way of a market-overt ; nor is within the reaſon 

of a market-overt. Suppoſe it was a watch ſtolen : the owner 

may ſeize it, (though he finds it in a market-overt,) before it 
is ſold there. But there is no market-overt rox Barnk-notes. 


r 


I deny the holder's (merely ar holder) having a right to the 
note, againſt the TRUE owner : and I deny that the poſſeſſion 
gives a right to the note. e 


Upon this argument on Friday laſt, Ld. Mansfield then 
: mad, that Sir Richard Lloyd Fay you Bars it ſo —_—_ that 
(though he had no doubt about the matter) it might be pro- 
per to look into the caſes he had cited, in order to give 2 
proper anfwer to them: and therefore the Court deferred 


SES RSG 228m 


. 


ue Thins 51 0e. — 457 


ag heir opinion to this day. Bur at the geg time Tl 153d. 
Nein faid he would not wi to have oer in the 


city, that the Conrt had any doube about the point. | ; MORN 
| CE, . 


1. th 'eſoien of th 


| * Aer dee thn, cafe e he" e e tir ths 
trial, he had no ſort of doubt, but that this ation was well 
brought, and would I againſt the defendant in the prefent 
caſe z 0 

quences to trade and commerce roo pigeon 

r BY Rot PR, Fg 24 


I has been very i ingeniouſly a *qued by Sir Rickord. 
for the defendant. But the x Per 4 fallacy of the 

turns upon comparing Bank-notes to what they do not ar 
ble, and what they ought not to be compared to, viz. to 
goods, or to ſecurities, or documents for debts. | 


Now, they are nat goods, not ſecurities, nor documents for 

| debts, nor are ſo eſteemed: but are treated as money, as 72 
in the ordinary courſe and tranſaction of bufinets, by the 
general conſent of mankind; which gives them the credit | 
and currency of money, to ALL intents and purpoſes. - They 
are as much money, as guineas themſelves are; or any other 
ſro arg that is ed in N ar money 
or 


They paſs by a will, which degtoithe alt t the teſtator's 
money or caſh; and are never conſidered as ſecurities for 
money, but as money itſelf. Upon Ld. Aileſbury's * will, 900. Pophany «t et 
in Bank-notes was conſidered as caſh; On payment of them, ind 2 
whenever a receipt is required, the receipts are always given cery, th No. 
n e ee e | venñber 1748. 


So, on bankruptcies, they cannot be followed 28 identical 
and "Gitinguiſhable from Ry but are pag conſidered 


© * 


'Tis ; Tis pity that reporters e catch af uaint expreſ- 

at may happen to be drop . the bar or bench; 

= miſtake cher meaning. It has quaintly ſaid, « that 
« the reaſon why money cannot be followed is, BECAUSE it 
6 e, no ear-mark :” but this is NOT true. The true reaſon is, 
n account of the currency of it: it cannot be recovered 

it has paſſed in currency. So in caſe of money Aolen, the 

true owner cannot recover it; aſter it has been paid away 
fairly and honeſtly upon a valuable and bond fide conſidera- 
tion; but before money has paſſed in currency, an action _ 
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lilary Term g2;Geo. : 2. 


pd vor the. money. itſelf. 
1. at the fittings, Thomas v. acch, 
which was an action on affumpfit . 


- 95 againſt the defendant, for money had and received to his 
uſe. The defendant was nurſe to the inteſtate during his 


Gckneſs; and being alone, conveyed 3 the * And 

Tal} g at leaſt... nt 2 «l 

wer 230 1 ofa Bank-note.. abr Fa 
e 


ain r, it is true; (and it is not at all Hentedg 
ut NOT., it has been ralp AWAY IN CURRENCY. . And 


this point has been determined even in the infancy of Bank. 
notes : bs I all. 126. H. 10 V. z. at . in * 
don And, Ld. Ch. J. Helt there ſays, that it is. 44 by reaſon 


"the courſe of trade ; which creates a property in the af. 
i kgnee or bearer.” (And © the * 18. a more e 
expreſſion than Mete. 1 


Here an lun Keeper took i it, Jang Fae, in \ his buſineſs from 


2 perſan who made the appearance of a gentleman. Here 
is no. pretence or ſuſpicion of COLLUSION with the robber x 


for: this matter was ſtrictly inquired and examined into at the 
trial; and is ſo ſtated in the \caſe, * that he took it for a full 


de and valuable cumſiderution, in the aal courſe of buſineſs.” In- 
deed, if there had been an colluſion, or Dee of 


unfair dealing, the caſe had been much otherwiſe, If it had 
been a note for 1000“. it might have been ſuſpicious: but 


this was a /mall 9055 for 214. oc. N and money HAD 
. for ĩt. N i . 4 S850 it 


Another caſe cited was a gates note + in ! Ld. Roym. 138, | 


ruled by Ld. Ch. J. Holt at Guildhall, in 1698; which proves 


nothing for the defendant's fide of the queſtion : But it is 
exactly agreeable to what is laid down by my Ld. Ch. J. Hal, 


in the caſe I have juſt mentioned. The action did not lie 
we the aſſignee of the Bank- bill; 3 BECAUSE he! had it 1 


valuable conſideration. 


In that caſe he had it Gm the 2 2 who found it: but 


the action did not lie. a 5 him, becauſe he took it in*the 
7 


courſe of currency ; and e it could not he followed in 


his hands. It never ſhall be followed into the hands of a 
perſon who bend fide took it in the courſe 7 currency, and 1 in 


Ge way of his bufmneſe, 


'The caſe of Ford v.  Hophins, was alſo * cited: which "FE 
in Hi. 12 V. 3. coram Holt Ch. J. at niſ privs, at Guildhall ; 


and was an action of trover for million: lottery tickets. But 


cis mult be a very incorrect report of that caſe: it is ane 


4 E was ok in 1 G. 
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4 3 * 


Ir that it can be a true repreſentation of what Ld: Ch. J. Holt 1758. 

' Maid, It repreſents him as ſpeaking of 'Bank-notes, Exchequer- PR 
notes, and million-lottery tickets, as LIKE t each other. Now Aer wy 
no two things can be more UNLIKE to each other than a la. RAe. 
tery-ticket, and a Bank-note. Lottery tickets are 'sdentical . | 
and ſpecific : ſpecific action lie for them. They may prove ex» 

tremely unequal in value: _— be a prize; another a LE 
blank. Land is not more ſpecific than lattery-tictets are. It . 
is there ſaid, * that the delivery of the plaintiffs tickets to 
« the defendant, as that caſe was, was no change of property.” | 
And moſt clearly it was No change of the property: ſo Ae "Sp 5 
the caſe is right. But it is here urged as a proof „that BE 
« the true owner may follow a folen Bank-note, into what | _ Fig 
„ hands ever it fall WWW.... HERES 20 


e as being fans 10: eee e 


But Ld. Ch. J. Holt could never ſay „ that an action 1 
« would lie againſt the perſon who, for a valuable confidera= _ az 
« tian, had received a Bank-note which had been ſtolen or loſt, 
« and bond fide paid to him, even though the action was 
brought by the true owner : becauſe he had determined other 
wie, but two years before; and becauſe Bank-notes are not 


like lottery=tickets, but money. * = 


The perſon who took down this caſe, certainly miſunders 
ſtood Lord Ch. J. Holt, or miſtook his reaſpns. For this 
reaſoning would prove; (if it was true, as the reporter re- 
preſents it,) that if a man paid to a goldſmith 500 l. in Bank- 
notes, the goldſmith could never pay them away. .. 


A Bank-note is conſtantly and univerſally, both at home 
and abroad, treated as money, as caſh; and paid and re- . 
ceived as caſh : and it is neceſſary, for the purpoſes of com- 
merce, that their currency ſhould be gfabliſbed and ſecured. 


There was a caſein the Courtof Chancery, on ſome of Mr. 22 
Child's notes, payable to the perſon to whom they were given, _— Child, 
or bearer. The notes had been loſt or deſtroyed many years. ber 1 regs 
Mr. Child was ready to pay them to the widow and admi - 
niſtratrix of the nor fe to whom they were made payable z 
upon her giving bond, with two reſponſible ſureties, (as is the 
cuſtom in ſuch caſes,) to indemnify him againſt the bearer, 
if the notes ſhould ever be demanded. The adminiſtratrix 
brought a bill; which was diſmiſſed, becauſe ſhe either could 

not, or would not, give the ſecurity required. No diſpute - 
ought to be made with the bearer of a ca/b-note ; in regard 
to commerce, and for the ſake of the credit of theſe notes : 
Cc | 4 ES — though 
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r Term 3 Geal's 2. 
#758. a i» may be both reaſonable and euſtomaryy 0 /a 


Ton | 


— * WI en K/airy: 0 not. 
CE. f 1 N 
| - Leap Manemary deelaxesl that RENE 


concurred. - 


nenne. py be ce oa nan. 


Rex . Dr. Shebbeare. | 


tt HE Doctor was brought up to he bailed: but had not 
Hab. 
il ned = Ago ; bail ready. | 


tion, return- 


able ba ' Note—He was now 3 virtue of a A 


before a judge 4 | corpus ISSUED by the Ld. Ch. up, b ice in the vacation, 


at chambers, 
does not expire 


 Inmediate, before himſelf at * chambers. 
by the com- 


mencement of pen k Dr. Shebbeard's mentioning, that he had bene inform- 
the term, ed © that as the term was begun, it was neceſſary to take 
«gut a new writ of haheas corpus, to bring him into Court;” 
and „. {aid that their no- 


tion of the practice was, © that, the term being begun, the old | 


e writ was expired, and it Was ene to e out a new 


Aan d Gesten ha twin to 1 
of opinion that ſuch notion was ii founded; that a — 
might be brought into Court upon a habeas corpus ifſued in 
the vacation: and that to require a new writ, would be at- 
tended with n and ny 85 the: leaſt reaſon or 

$5 W ES LL 

e you have not t bail, we cannot com- 
mit you to the ſame cuſtody you come hither i in, (which was 
© that of Mr. Carrington, one of the King's meſſengers;) but 


commit you to our marſhal: and you will not then be 


ed to ſue out your habeas wee 09s but may be brought 
om the priſon of this Court, #61 pgs of A when- 
E you ſhall be ee to give 
7 


Accordin , the Doctor, be chirged with two war- 
rants under © Hand and gs ſecretary of ſtate, 


which pn upon the return th-the abeas corpus, Was 


— to the cuſtody of the marſbal of _ Four: | 
Rex 


. 


ame 8 the FN ne 1 8 FONG _—_ 


4 EE O' gp ws. 
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* | Rex werſ. Inhilbitabts' of Flecknow. © 
„ 
| Rs | | e, 
HIS IIS was a cauſe in the crown- paper, upon à ſpecial 
1 caſe from the aſſizes in Warwick/hire ; upon an indict- 
ment againſt the inhabitants of the hamlet of Flectuotu, for 
nat repairing a hgh ay, which the indictment lays, cc that 
« THEY ought to repair. 55 


The inhabitants pleaded, ght one George Watſon ought to 
« repair it, by reaſon of his tenure; so LONG as the ſame 
* ſhould remain incigſed, &c.” And'traverſe, that the defend- 
atits, the inhabitants, ought to repair it. | 


* j * 3 * 5 1 «. as 
4 9 . - " * * * * 
M4 1 ry 
+. 


The replication ſets out an aCt of parliament of 15 G. 2. 
c. o. (a private act) * for incloſing and dividing the com- 
« mon fields called Flecknow, in the county of Warwick, 
« into juſt allotments and proportions; and alſo the ſeyeral 
« proceedings under it; and then traverſes, * that the faid 


* 


The commiſ- 
ſioners of the 
turnpike direct 
a public road 
acroſs open 
common fields, 
incloſed and 
divided by a 
private a& of 
parliament, 
and then allot. 
ted the lands; 


one, whole lot 


adjoined to this 
open road, in- 
cloſed it; he is 
not bound to 


repair. 


« George Watſon, by reaſon of his incloſing the faid high- 


« way, ought to repair and amend it, as often, as there 
« ſhould be occaſion, whilſt it ſhould remain ſo inclofed by 
« him,” modo et forma pruut is alleged by the plea ; er hor pa- 
ratur eft verificare. "OO — 2175 


be rejoinder admits the act, and the proceedings under 
it, and George Woatfom's acceptance, r. under them; and 
alleges, that George Watſon, by reaſon of his incloſing, 
ought to repair, Sc. and of this they put themſelves upon 
their country.—Iſſuè is taken thereon; and a verdict pro 
rege, ſubject to the opinion of this Court. 8 


The caſe ſtated, by conſent of counſel, was (in ſubſtance) 
thus — The inhabitants of the hamlet of Fleckngw, BEFORE the 
making the incloſure by virtue of the act of parliament in the 
record mentioned, were bound to repair the r in queſ- 
we EE: ER acl 9 

The road. in the pleadings mentioned, was, before the 
making the ſaid act of parliament, an ANCIENT 'OPEN road, 
lying unincleſed, without hedge, ditch, or fence; and conti- 


x 


nued to lie ſo unincloſed af the time of making the ſaid act of 


parliament, and until the inclofure thereof as hereafter 
mentioned. | | | | 

The commiſſioners appointed the ſaid act of parliament, 
did, in purſumct of the ſaid act, by their award in 3 


4 


| Fobruaryargts 


_—. 


* 8 -, I 2 * 
* r E Sq +4 «< 2 4 r * 2 ” * «1 
A a> 3 - " — — 2 7 
A SA — 7 I e J T a_—_— * * . " Sg wes as — 2 J — * 2 wha a * — > 
N. D - Ss | —_ - * ICY ” _ 2 — 9 * * 0 Ste. g A E * — — > 4 — * 
p — 1 Ss <a . a» ASA” Sn V — — 7 oþ . + was 6 _— — — — mh 
2 1 8 . 7 £ r 5 9 n "ud 7 3 r 7 . 3 - 3 . 24 Vibe” age n I * . ⁵ ³N mw wm . an x. — 
A eee . - : N _ x Bw r R LEE LEES IS Bins Ls Sd 5 eg ** — F rr — K iy IV . 
_—_ a - — £ — | P WP. Hey 2 7 > NETS = FOILED F 8 rr 2 8 be Bo U = * \ WIL SEES 1 
? \ , "—_ p r ns 12 22 hs n 0 Wk IN * ab ey O C q > nec] 2 
I 34, . 2 4 . = l : F. Cn . +, WEL FP _ * Fe Ss Y > of N : 2 N J * 5 er a 0 22 1 5 1 381 A — 
2 2 * 9 7 £4 4 e A * . - 720 * — 1 _ Pan OL TR 5 " \ = ' „ > *- r be 7 2 2 „ „ 
| 8 R — — V; dint. ALY 2 FLA res : - = <a ä 22 f adn acre 3 — — 5 1 . e I I 
V a bn + = b 2 : n C py 8 22224 r 
= 2 2 - N — 6 C Lp a AS - g 
> oY 88 * 8 2 RY — — 
D * N _ - 4 


* 
28 To 


_ 2 

len 
—— 5 

8 


| ah 
„ 2 —— — 
ko e Fi 
} <F un © 2 
A * 
* 


— 
5 


# — 3 =. - 
the : =D = r TOP! A 42 8 
6 — MR gt e * 


£K-X I* 
— 3 
5 Vi — 
N — * 
E 
2 2 N 3 N. . 
+ E * 


% * PN - Vw F 
A 1 r BY D 3 r 
N EY _ 7 | N N — I, 7 $A ba | . _ NF * 2 2 . > 4 #2 4 i 1 2 * * * = oy OS 9 1 2 = l LN 8 1 e - 
| an een r D wy * bow a DS 1 4 9 OT 38 
ET 8 — 8 * 


— 


MDC 
S % 
«x l . 
n 


'mITAnTs of 


| nne Tem 31 Je 9. : 7 
A « That there 


| 1 222 2 on _ for Rack wy after — * new incloſure 
* e ire to a pu road, 

; — « leading from the hamlet of Flecknow ” aforeſaid, © & Southam 

ee. „ in the ſaid county of Warwick, and alſo from Southam 

e W aforeſaid, to Flecknow aforeſaid, (bein 2 | 


* tions) for perſons to puſs, either on 

tc with cattle and carriages, into, over, and 2 the 41. 

* LOTMENT of the ſaid George Watſon; and that the ſame 
& ſhould be and remain at all times for ever theteafter, full 


Ee feet broad, as the ſame was then admeaſured and ſet 


& out.” Fore _ e * that e one year after 

8 5 aid award, (that is to ſay, in Fanuary 1745, 
ry ſaid George Watſon inehſed his allatment,, — to the 
= act of parliament: and the highway in queſtion lay open 


© and antics on each ſide thereof as —_ over the lands 
part of the allotment of the ſaid George Wo for the ſpace 


of THREE years next after the incloſure E faid 1 8 
ſo by him made as s aſoreſaid. 
Tbe ſaid Watſon at the end g RY: faid 1 THREE "wi 


' INCLOSED with hedges, ditches, and fences the ſaid highway, 
on both ſides e leaving the ſame full forty feet broad 
between the ditches: and the ſaid road or highway remained 
fo inchſed by the ſaid George Watſon, — the whole time 
mentioned in the indictment. 3 


The ſaid George Watfen made no incloſure ofthe faid high- | 
aforeſaid. 


way in queſtion, other than as 
A verdict by conſent was found 1 fanny whereby the 


defendants were found 17 but ſuch verdict was to be 


. ſubject to the opinion of this Court, upon the whole caſe, 
as it appears on the pleadings and on what appeared to be 
and was the caſe as 18 before mentioned, And the 


UESTION ſubmitted is, Whether the inhabitants of the ſaid 
et of Flecknow CONTINUED bound to repair the highway 


in the ſaid indictment mentioned, NOTWITHSTANDING the- 


| faid IxcLosuxE by the ſaid George Watſon- in manner before 
fated : or whether, by reaſon of sUcH INCLOSURK, they were 


DISCHARGED therefrom, DURING the time in the n | 


ſpecified, / 


Serj. 8 eden usa 
STILL bound. 


It is admitted that this hamlet of Fiadowns as bound tore 
before the act of parliament. And it does not appear that 


* George M. adit is bound by — 2 under this act of 
7 


1 tt Las. a ns 


Q = 


* 


agree 31 0 Geo, 4. 


ee roachment een a. 


* 


1 ing cakes! turn 7 water 
- outlets are parcel of the highway, in an open field. Bid. 


Letter B. B. 1. „The ſubject may go out of the beaten ; 


« track, when the way is founderous in an open field.” 
 Sheppard's Epitome of the Law, 1116. „If a man incloſe 
« the highway, and put it within his own ground, — 2 
« is not to repair it; but he muſt repair it himſelf. 2 


Saund. 160. Rex v. Sir Mazel, Stoughton ; an — 1 


* upon the hi ighway is obliged to repair, ſo long as the en- 
croachment continues. Style 364- 16 Whoever Rn 


Sr. takes upon him to repair.” 


But this incloſure and allotment i is anda al of parkss 
ment; to which every body conſents. And this act directs 
public and private highways to be laid out: and it provides 


« that no-body ſhall go upon any other highway.” erefore 


the old right to the old way is at an end, is annihilated : and 
ſo is the way itſelf, being exchanged for the new one. And 


| this, of courſe, warrants the incloſure. 


But the act n no harry en che owner: de 
2 Fatſen cannot be ſaid to have incloſed any part of 
Sway : for this land is allotted to him, as his private 


proper and he 1 is warranted in making this incloſure. 


This is juſt ike the caſe of # wilt of al yitd bete it 


it indeed a parliamentary ad quod damnum. It may be even 


; A 


worth the inheritance 8 of the land, to repair the adj joining 


highway. So that this is nat within the PRINCIPLES which 
oblige perſons incloſing, to repair. And if George Watſon 
be not obliged to 8 this n the e of 
Nen are b 


Mr. Calldecat contra for 4 aue This i is an indict- 
ment againſt the inhabitants for not 2 & and it only 
charges * that they are bound.“ 9 

The plea ſets out by way of inducement, by That one George 
« Watſon, by reaſon of his incleſure, ought to repair :” and 
« then tenders a traverſe, . that the inhabitants OUGHT NOT 


n 


| The replication inſtead of taking imue upon this mon) 
ſets out the act of parliament, and then ſets out all the prol 


ccedings under it, and the allotment to George Maßen, * 


4 1 IxunA= 
: 9 Re. BITANTS of -/ 
Abr. 390. Letter A. pl. 1. Sir Sas. 3 Caſe; e 
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3: Raxy.lown VIS. t i en is not, 
| — c the.coatl, wn. Te > 5 


Ce cannot meddle with the ort 5 are 


the ſpecial caſe. vey wa jection to the 
D e | 


. Callauts then proceeded on che caſe. N 
which was always an open and AY 110 went 
| te pen ee en lands. 


iſt, This i is no incloſure, WITHIN this aft. : , 


#, fie was yet th at does mt ae ny the al conſe 
quanee of incloſure. ig _ 


nan was an. chi ojen e mat; er th | 
George Magens own lands. And the act does not. f 
authority to incloſe it; nor could intend any — 
And it is much better for the public, that it ſhould be open 
and unincloſed, than that it ſhould be incloſed. Af he will 
incloſe it, he ought to repair it. - * | | 


Bb, It is here ſtated, that he did _indloſe his aller 

© . two years (the time limited for ſo doing): but that he did 
not incloſe this road, till THREE years after the commiſſioners 
award. Therefore it is not an incloſure under this act: =_y 


Os: ee 00 APN) 
I agree, W na „„ * 


0! 
hi 
fe 
th 
m 
an 
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mall repair the whole: and if, r. [See Hawkins 28. below.) 4 
There is a great deal on this ſubje& in 1 Hatul. P.C. 72 to t 
lib. 1. c. 70. 6 6, 7. And I ware, that a man is b 3 
repair, no longer than waiLsT he continues his ancleſure + 10 Tn 
that if he opens his incloſure, he will be diſcharged. — 
As to an . makes the old road — F ano! 
come private Prey: and there * to be a grant from my 
the crown. | _ 
But this at of 8 1 wit dived an inchſure of the ' Wl fate 
road in-queſtion : neither does the award of " the « an aße 
direct it. Therefore George Watſon is in obliged to re- ſtance 
pair 3 and the inhabitants are not obliged. * 
{ 
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And every man had right to incloſe whoſe lands adjoin 
to the road. But if the perſon to whom the allotment was 
made near the highway, was to be obliged to repair, it might 
have made a vaſt difference in the value of the lands reſpectively 
allotted to each perſon: for one 2 allotment might per- 
haps. run along very far, by the fide of the highway; and 
another perſon's allotment not lie at all near it. And yet 
there is no proviſion for any ſuch caſe, -— | 


Therefore this Grorge Watſon is not, upon the facts here 
ſtated to us, obliged to repair, By reaſom of his having incloſed 
an open road » nor indeed ir it an open road, under the circum- 

0 1 141 15177 : 2 ? 3 * ; 4 

The pariſh were bound to repair before the act: and this 
rad happens to be the ſame identical road, that was the 
toad before the act. And the act of parliament never 

Ve 1: Og. deſigned -. 
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- BiTanTs of act, ſuch. an inclofure as comes within the meaning of the 
Fizexxow. law, which obliges the perſon incloſing a road voluntarily and 


own head, to repair the road which he has fo volun- 


© _ 1 F L * ? ? 
4 * s « 
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> & > r 
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Mr. Juſt. Dzx2580x. concurredl : and he thought this caſe 
' was very n to the cafe of ati ad quod damnum ; 
and that it might be very properly called a parliamentary ad 


3 „ he was very clear that the homie? avere hound to repair, 
| "> Jiu as they were before: and that this incloſure was not ſuch 
| 


an incloſure as the caſes cited intend. 
- Mr. Juſt, Fosrxx likewiſe concurred ; and he thought the = 
B nt, intended to give the perſon, to whom an allotment adjoin- 
y a ing to the road ſhould be made, FPotuer to inchoſe ; or *other- 
1 5 wiſe he might be a very great ſufferer by ſuch allotment. 

2 And he was extremely clear, that the hamlet remained bound to 
B | repair the road, juſt as much as they were bound to. repair 
IT before the aft. Es LN FEM „ 


>. | Mr. Juſt. Wit Mor concurred too, clearly: and the ra. 

„ ther, for that, if it was not ſo, the allotment might prore 
| | Phöbat che civil law terms a damnoſa heveditas. ' And the al- 

* | . otments to the different perſons might be of extreme diſſemhi 

4 values, maine "6 they lay near to or far from the road. 
"$5 * all the circumſtances of the caſe, he was clear, that 

the hamlet remained liable, in the ſame manner as they were 

g . before the act. e I 4 (09, Fo 20 1 SUL 2 | 4 
Roxx for the poſted to be delivered to the pręſeritor. 


4 +. 22 
* 


| — Turner ver/. Turner. 
* A volunteer. TEE CounT(Mr. Juſt. Fora being * 
ſoldier not pri- 1 | . PEE en: 7 
vileged from mous, that a perſon vol nTARILI liſting. RIMSEL 
. was Nor privileged from arreſts, within die odr of the laſt 

ſeſſions (30 G. 2. c. 8.) « for the ſpeedyl and effectual re- 

2 be. cruiting of his Majeſty's land-forces and marines » for 

chat the act was only mieänt to pfivilege suen perſons from 

SS * «@ _. rreſts, as were, under that act“, COMPELLED ageinft thei 


wills to ſerve as ſoldiers. 


0 v. ſion 20th, pa. 117. 218. 


8 * 


_ * J.Hilaty Term zu Ge 43567 

Sir Edward Worſeley & al. Aſſignees of Richard 

Stader, a Bankrupt, vec de Mattos and a, 
lader. . 5 1 „ {tr 40 9 BY | Fs 


APHE preſent. queſtign came. before this Court, after Tia Conveyance 
4 at law before Lo Mangfeld, upon a feigned. iſſue out of 3 2 
the Court of Chancery, n try, Whether one Richord Slader, a Abels füb- 
trader, was a bankrupt; and (adly,) F he was a bankrupt, fance to a par- 
then «pon WHAT PARTICULAR day he became ſo: and rhar ticular eredi- 


particular day on which he ſhould-be found to have become tor, under all 


bankrupt, was to be igderſed upon che ., dees ef h 
It was ſoon agreed, as to the firſt point, * That he cer- aRt of bank- 
i tainly did. become a bankrupt,” by an undoubted clear act of Tuptcy. 
bankruptcy committed on the thirteenth of November 1756. 


But, upon the.ſecond point, as to the tine men he rrnsr 

became a bankrupt, it was inſiſted, on behalf of the plain- 

tifs, that he became a bankrupt anterior to that 1 3th of No- 

vember, viz. pon the 23d of October, namely, by the very 

executing the deed in queſtion, which bore the latter date, 

For they alleged this deed to be f#ardulent ; and the execut- 

ing it, to be % facto ar a? of bankruptcy within: the ſtatute 

of 1 Jar. l. e. 15 * ; which ſtatute expreſsly makes any frau * V. $2. of 
dulent grant or conveyance of the trader's lands or goods, a 
whereby his creditors may be defeated or delayed of their 


jiſt debts, a Jþecific act of bankruptcy. . 


If the deed was fraudulent, within the true intent and 
; meaning of the ſtatute, he certainly committed an act of 
# bankruptcy on the 23d of October : if it was not, he did not 

commit any act of bankruptcy till the 13th of November, -- 


| The jury found him a bankrupt. | 


And, by conſent, the following order was made at ni 
fins ; via. That either party be at liberty to move the Court. 
And if the Court ſhall, upon ſuch motion, be of opinion, 
: „ That the deed of 23d of Ofcbes.1756, is, under all the 
5 * circumſtances, fraudulent, and the execution of it by 
Lf © Richard Slader, an aft of bankruptcy,” then the pore 
alt ſhall be marked on the back thereof, “ That the ſaid R. S. 
became a bankrupt on the ſaid 23d of October 1756: but 
" WH {the faid Court ſhall be of opinion, . That the execution of 
10 * the ſaid deed, under all the circumitances, by the ſaid 
* K. S. be not an act of bankruptcy,” then the ſaid. po/tea 
ſhall be marked on the back, * That the ſaid R. S. became 
" bankrupt on the 13th day of November.” - ; 
kg 3 The 
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468 Hilary Term 31 Geb. 2, 
| 1758. The form of the rule, under which it came before the 
ou, was thus—** It is ordered, that the plaintiffs ſhew'cauſy ® 
Sir Kowand ©* why the poffea_in this cauſe ſhould not be indorſed, that 
WoniztseyY © Richard Slader became a bankrupt on the hirteenth day of 
& al*, Af. % November 1756.” 9 885 ID bra 
ſignees of of _ VV A 5 1 
Seen, LRD Mansriet.p firſt repeated the whole evidence very 
Bankrupt, v. particularly and minutely : which, after the counſel had 


DE MATT0S done, was reſolved, by the opinion uf the whole Court, i 
F „ Wa 1, by the opinio the whole Court, ints 
resis. the following caſe z viz. VVV 
i | ; : . | n 4 * 7 Da 65 | agent Ih L F Ma : ; Ag F , : : 4 2 8, / * 


to be indebted, and that he could na; ny on his trade, un- 
leſs ſomebody in London, in the nature of a banker, would 
pay his draughts, negotiated 12 the month of July 1756, ) an 
agreement between the ſaid I/aac de Mattos and Richard 
Shader,” * that de Mattos ſhould pay Slader's draughts, upon 
« having ſecurity.” 35 


The nature of the ſecurity, ; and the terms of the agree 
ment, appear only by the deed of the 23d of October; pre- 


pared and procured to be executed by Fares Davis and 
James Whitehead, both of them agents of Jſaac de Matter. 


* : . , ; 
_ "The pxED in queſtion bears date the 23d of October 1756 
* - and recites Slader's title to the mill and.premiſes; and alſo 
S: his being concerned in and carrying on divers branches of 
* - _  merchandize and other, buſineſs; and his having frequent 
occaſion to draw and remit ſums of money from and to Lon: b 
don ; and his having requeſted //aac de Martos to be his agent * 
or banker there; and that, in order to indemnify him for ll | 
ſo doing, Slader had agreed to transfer and affign all his 
eſtate and intereſt in the premiſes afore-mentioned in the ſaid 
indentures, and alſo ALL his flock uſed and employed in the 
| trades of brewing and making malt, and in the bufineſs of a 
corn- factor and miller, to the ſaid 1/aac de Mattos, his exe- 
cutors, adminiſtrators, and aſſigns, for that purpoſe : and 
then the deed imparts, that for the purpoſes aforeſaid, and in 
part of performance of the ſaid agreement, and in conſider- 
ation of 5. he the ſaid Slader grants, aſſigns, &'c. his ſaid 
meſſuage, corn water- mill, and divers other things, (ſubject 
to a mortgage then ſubſiſting on part thereof.) And further in 
full performance of the faid agreement, and for the conſider- 
ations aforeſaid, he grants, c. ALL his floth, utenſils, and 
ether things, uſed. in his trades of brewing and malting, and 
of a corn- factor and miller; © conſiſting of coppers, tuns, 
backs, coolers, pumps, ciſterns, ſcreens, and other imple- 
ments; and- ALSO ALL his changead/e flock, conſiſting of debts, 
Horſes, carts, caſks, hops, beer, ale, wheat, barley, malt, 
coals, wood, and ALL OTHER goods and commodities _— 
. 3 IEF employed, 


6 4 * 


* 


; 


| wich he hou dvance and pay on any note, draught, bi 


in the conditions, c. or any 


The bankrupt continued in poſſeſſion of every thing 


OW 71 * 
* 
1225 = 

1 4 * 1 


Hilary Term 3u Geo. 3. 469 
employed, or made uſe of in the ſaid ſeveral trader, or any of fe. 
them; and all his eſtate, right, title, intereſt, — N 258. 1 
. D 
party thereof, to the ſaid Jace de Matter, his executors, Ws. Wonrmar” 


claim, and demand whatſoever thereto, and to every or any Sir RDwa 


nced however, on his the ſaid S/ader's paying and mak- & al', Al-. 
to the ſaid ac de Mattos all the ſums of money fignees o 
ill SLA, v. 


or other writing of the ſaid: 8/ader ; and on his indemnifying ot ide r pon 


de Mattos againſt the ſathe, and all matters any ways 9323 


7 


ing or concerning the ſaid agency. 


"x 


This: deed further contains the common covenants: and 


there is a receipt indorſ& for the 5 5. conſideration- money. — 


In it is alſo a covenant, that in eaſe of breach or of failure 

| rt thereof, then and 
thenceforth it ſhould be lawful for the ſaid Iſaac de Mattos, 
his Executors, &9'c. to ENTER, | POSSE8s, and ENJOY the" ſaid 
land and premiſes, c. and ALsO t tale to his and their own 
uſe and uſes, abſolutely, all and ſingular the premiſes aft 
before-mentioned, viz. the sTocx, &r 


Upon the 8th of Ocrober, Richard Slader drew a bill upon 
Jaac de Mattos, by authority from him, for 200/. ; but, to 
give it credit, it was made payable to the ſaid James Davis, 


Upon the 23d of October, Richard Slader drew another 
bill upon aac de Mattos, by authority from him; but, to 
ge it credit, it was made paYable to the ſaid Fames White- 
head, and indorſed by him. 9 ee e 


So. 


© Thar de Matter himſelf perſonally Enew that the affairs of 


Richard Slader were in confuſion z and hired” Samuel Sills, 
whom he /ent down in the month of October, to be bo- | 
keeper to this Richard Slader. Sills accordingly went, and | 


| had examined all Slader's accounts and affairs by the 20th 


of October. 


The deed (which had been a conſiderable tie preparing.) 
was executed on the 23d of Ofobery and is witneſſed by th 
ſaid James Whitehead, James Davis, and Samuel Si N 

nveyed 
by the ſaid deed. And James Davis took occaſion to tell the ® 
creditors of Richard Slader, © that the ſaid Slader would d 
very ewell; that he had recommended him to two good 


„ men;” and „ that Slader had given a mortgage of the 


* mil, and other leaſehold premiſes :* But n avis con- 


craied and did not mention S/ader's having aſſigned his RNE- 
ax effects. | * 
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470 
Upon 4:th.of Maeder, «Blader told. Davis and 
. | Phonche athof could nat fund and | Doric a, 


dir — wr to do: the reſult of which: ;conſultation,was,—That 
Wosz „by order of S/ader, the ſame flax, gave paſyſion 10 Da- 
& ., A. Ae n Agent f dr Matra 9 9 
deter of dn, The next day (the 12th of Netemberz) Slade ordered 
Senne, v. Nl, to deny him: on the 19th: Silit did Heny him accord. 


D Marros ; 
— 4 2 ” ns pc para 


Slader had nothin of value but what was comprizedi in the 
3 -:: -< 2 of Offober and he traded as @ brewer, malt. 
5 a or, and miller; but carried on nao other" trade. 


egen 13th of — ler os Motor paid the fi 
two draughts indorſed by Davis and Whitehead, 226 8 


After Ld: Aa had reported the 3 the coun 

fel for the plaintiff proceeded to ſhew cauſe : and they urged 

ie deed - be merely colourable, and fo; Fraudulent as to con» 

| e, in itſelf, an act of bankruptcy being to the intent h 

c 45 eat and delay his de e or et ns 7 MIGHT be DE+ 
— DBLAYED. . 


—— 3 Co. 80. 7 wine's Caſe, and the rules and reſo- 
eons contained in it, and urged chat che prefent caſe was 
you within 8 | 


: | 4 "They ee rele" a4 . ale, Fe 1 5 8 
; which goes further than 13 Zlig. Likewiſe 2 Iyft, 110, on 
| the ſtatute of Marlebridge. 6 Rep, 76. Curfon's Caſe 8. P. 
Moore 193. Ld. Paget's Cafe, upon the ſtatute of fugitives 
=. | = —— a 13 Elis. (in which they — chat 
19 | Elia. c. Ref/tal, and not elſewhere.) Styie 288, 
| | T Taler w. Ce. 2 2 427, Small v. U et al. 
here a goldſmith aſſigned ; of his ſtock in the 4vine trade; 
and it was holden good; *. if it e ALL 

his goods, Se. 


Auto Loaf Reg. 489. Dr. gegen Caſe, and Aya 
Rows, in Canc. 27th ne. 


„„ pl they obſerved that here was no poſſeion altered z no 
| igfimate or account bene the ſtock, Sc. nor any 
at 3 


| The n for the FP Wen inſiſted, that even ix it ava 

granted that this deed was fraudulent, as againft creditors or 

purchaſers, yet it would vor be an ACT OF BANKRUPT? : for 
v. 11 Eliz, the act has a proviſo to — bond * 
e. 3. Kult. _ goa conſideration. * 
1 F.. 


1 pra > I 9 FI PE FOR PRES 


a a >. 4 


7* 


=_ 4 8 


v. Roiffon, was the ltike® 


eme Term 31 C 


This deed was made band fide, and conſideration, 
It was made by Mr. Slader, vader in! ee to ſecure | 
Mr. de Mattos, who agreed to become his banker or agent in 
London ; and to permit Nader from the country, to draw upon 
him in town: and the only INTENT of it was to indemnify de 


Manar againſt Slager's ov - racing. Unwin v. Oliver, in 


2 like caſe, determined by the Lord 
Chancellor. And s action tended to enable the coun- 
try trader the better to cart on his trade; and was far from 
being intended to deceive we ww omen 3 


#. SO © 
4 


8 agreed, that this dced Gf al; CE alike at 
and utenſils, as awd] as the houſe and Bll, c., and that 


Canc. Tr. 12 8 2. 


there was No previous appraiſement. - But that was quite un- 


neceſſary : becauſe. it could not be they R nn mo- 
17 was to be ſecured. 


12% Ws 


Ar n ee 
gut v. Mills, 1 Ld. Raym. 286. 3.1 1697, was ſoz and yet 
not fraudulent. Precedenis in Chancery, 289. Burtnail er al.. 

And in the nature of the — 
poſſeſfio n could not be delivered in the preſent caſe; becau 


146 4 


the debt to be ſecured was future and uncertain. So that 


this N in poſſeſſion was no mala fides, no badge or evi. 
"Fraud : becauſe it did not give the owner's falſe and 


fallacies credit. Neither was it /ecret, but notorious: and it 


was NOT with intent to defeat"and delay his creditors; but tb 


their benefit, and calculated to — Slader's credit, ind t 
| unde him to pay his a OE 


% 
«a 


The 28 of a deed is not * s 2 EPR an 
evidence of fraud : for unleſs there b = 


either expreſſe d 
or implied, wy is no fraud: andPhere is no truſt, either 


expreſſed or implied: nor n Mates recoves more than 
was fairly owing to him. | M 


The caſe of Ryal v. Rowls was rightly eral” wi i 
« a.ſecurity may be loſt, by HG, a continuanee in-poſ- 
« ſeſſion.“ But it does not follow that our continuance-in 
poſſeſſion conflituted an aft of BANKRUPTCY, Here was nei- 
ther impoſition nor colluſion :. it is only a . e of his 


2 Property; and for a fair EIN 


To prove it vor to de an abr e Jie ſeveral 


| Caſes, In the caſe of De - Ward, in 1739, r. | 


animo was indeed elear and plain. The next caſe here 
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* muy Term 31 Geo! B. 


4558. Caſe: but that was alſo quite clear: ſo again, in Mathrells 
Caſe, lately: where it was indeed given up. But 2 is 


Sir EDwanv pv. ere 1 in bay r caſe. 


Wossster 


| Ns i banker, a bd che Marhy: | 


| * 4, A. If this mere giving ſhourity to indemnify his banker was an 


figrizes of act of bankruptcy, it could Never afterwards Be puke: 
OG v. which would be a great inconvenience to trade; becauſe it 
bn Mar ros ig a common raſe. And N Save it to N e 


+ © 15 5 „ „ 


It is no ackof bankruptey wnleſs the leed bs FRAUDULEN g 
as well ag 0 to give unjuſt preference to one creditor T 
| fore another. And there is no pretence, in the reſent caſe, 
that uy bad uſe has been made of this deed.” 


Te 5th clauſe in 1 Fac. 1: 4 15. 570614 de nugatory, EF 
the ſecond was to be underſtood to make the executing ſuch 
a deed as this an ipſo facto act of bankruptcy. It was only a 

contingent and collateral ſecurity, depending upon fulurs events 

and citcumſtances: and therefore there could not, in the na- 

ture of the thing, be either F immediate poſſeſſion, or 


555 particular ronſideration-money, « reſſed. And de Mattos 
As liable to be damniſied e, of itſelf N a _— 


41 


4 The Ls of c v. Oliver, P. 12 6. 24 60 * was 
tis: Unwin, being appointed receiver by that Court, and 
thereupon obliged to give ſecurity, aſſigns his debts, as a ſe- 

| eurity (amongſt other things) to the perſons who were bound 
for him in a recognizance . upon that occaſion ;, and after- 
wards he became 1 8 T his e of his debts 


was holden good. 
* Bankruptcy tey is "Sha at ths of parliament, 26 2 
CRIME e deſcription u act of bankruptcy; or of 2 

perſon's becoming rope! muſt be therefore taken frifty - 
and the acts that conſtitute bankruptcy muſt be done with 
Intent tq defraud or Yer creditprs., 5 


put the cafe of an officer itt the revenue a ping de 

his deputy ; and, for his indemnity, rating from ſuc deputy, 
fcb a deed ns this i is: | whul' the raph it make the trader 
2 bankrupt? 


The act 8 21 an 1. U. 6/1946 1 10, 11. takes care e of an in- 

| convenience to the creditorg Ariſing from the trader's conti- 

niuing in poſſeſſion. But ſuch aſſignments have never * 
Conſſdered as! conſtituting an ac of bankrupt 1 Small v. Oud- 


: . a Pere Wing. 497: v. Shepherd, . — 
12 | . * TEIN. 


a 7 r bo 
* 2 TY 44 : 


* 


Hilary Term 31 Geo, 2. 


T1 
2 ad; * 


ment by Herveft the bankrupt, 
and was made liable to future monics to be advanced. 


4 


males ſuch conveyances alf of bankruptcy, 


# Here is 10 confitleration.. of any money, paid, or debe 
really contracted. Nor was any money afterwards advanced 


upon this deed. And for what was then owing to Mr. de 


Mattos, he had at that time a warrant of attorney to confeſs. 


and enter up a judgment: though it was afterwards deſtroyed, 
when he actually took poſſeſſion under the deed now in 
queſtion. - een ces eds | 0{2Ga 


And indeed ix there Han been a real debt ſubſiſting, yet 
this had been an undue preference within the act: but as it 
was. net ſo, nor any thing done in conſequence of this deed, 
it is merely rauer. 


None of the caſes, on either ſide, are in point. 03" 04.3 


3 TEN IRIS; } 


In Unwi's Caſe, there was a conſideration : for an 2 


deninity is a good conſideration. And the caſe goes no further 
_ thanto prove © that it is ſo . Ea en 


But of moveable chattels, paſaſſion ought to be inſtantly and 
actually given: and of immoveable or remote chattels, poſ- 
ſeſſion — title to it, and every thing that can, in the na- 
ture of the thing, be done towards it. * POR Os" 


1 Whereas here was no attempt to take poſſeſſion, till the 
man was determinately going to become bankrupt, by a plain 
indiſputable act on the 11th of November. 


Therefore this general proviſion for one particular creditor, 
implied a ſeeret truft or conciliating favour ; which is a badge 
of fraud and algen And no argument can be drawn from 
mortgages of land, (where it is the «/ua/ method for the 
mortgager to remain in poſſeſſion) to the teeping poſſeſſion of 
goods aſſigned over. And if this had been an honeſt tranſ- 
action, — would have been an aiſement and a ſcbe- 
dule; and it would not have been left thus at large. 


ir Bowanp 

TE 1 Wonszizr 

The counſel for the plaintiffs, in reply, urged the inconve- & ald, A. 

zience that muſt ariſe to trade from ſuch general aſſignments ſiguges of... 
#of all a trader's effects in trade, un valued and vn-appraiſed z $4288, v. 

in order to ſecure ual debts, not exiſting at the time of exe- Di Hr ro 

cuting the deed : and inſiſted, that 1 Joc, 1. c. 15. $2. expreſily and Sr ao. 
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_ err 
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7 dees e $a 
St Abt, v. 

9K Matros 

; ads 14 dit; 


—— for cre 


B. and forgets to Agiſter his purchaſe deeds: if C. with ex- 


on the 13th of November *—And the pgſea is to be indorſed, 


| whueſtion-of * low * law: it is the oy con f low, _ an 


* 


ene 31 0 0 1 
Ae te its not being to be afterwards 3 


ntot/altet We eaſe at all: for no act of date pe can | 
purged, but by obtaining #"certfiears,” 210 hn», | 


Ab % 3f- Fac. 1. C. g. J 15; centinui poſſeſſion | 
eee ron Nr eh. 

declarative of what was the aw ede ee 
we este cited of Ward, Aly, and aue, prove no- 

thing againſt us at all. 


Lok MansritLD mid, the 8 tle it; bt 
upon the particular circumſtances, and upon the general 
Wh inciples : and it would be proper to confider the ſub- 
61. PV oo with regard to rudert in general; under 19 Elia. 

c. J. ag well as to traders beromirg bankrupts,” And | 

would give notice! n * e = | 


opinion. 
ee. 


Lone Mawerrfp now nee the opinion of the 
alt the awd circum. 


of Oclober, or 


8 
1 


be Gelen is, Whethery- uppen 


ances, Slader became a bankrupt on the 


as to the time of Sliders: becoming TnL ee to 
the opinion of the Court. , 


All the aBtcoticarhdag Sbedkropis res " taken 
as making one Aer of law: they are all tb be conſtrued 7 
tors, and to Jap fra | Le os 


k 
: 


*. Whither 2 tranſaQion- be fair or fraudulent,” is often 


* The indemnity, which is che eas detstlon ef a ue in 

n, I allow to be à good, valuable, and true conſider- 
ation: and I allow this deed to be a valid tranſaQtion, as 
between the parties. 


But valid tranſaQtior as borwects as TY may be 


fraudulent by reaſon Lovin, colluſion, or confederacy to 
injure a third perſon : for inſtance A. buys an eſtate from 


preſs or implied notice of this, buys the eſtate for a full price, 


and gets his deeds regiſtered; this is fraudulent, becauſe he V 

aſſiſts B. to injure A. Or, if a man, knowing that a creditor 

Has obtained a judgment againſt his __ buys the 8 : 
goods, | 
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goods, fer a ful price, gy him to defeat the creditor's 


execution; it is. fra Again, if knowing 
« that an executor is wa Sy turning the teur, eſtate 
« into money, the more 20 to run away with it,” buys 


from the executor with that view tho r «full ; 
it is fraudulent, ih l _— w_ 
* 


NMlarriage· brocage bonds, ſecret agreewents, dickeren from 
the open treaty of marriage, and many other caſes that might 
be put, though for a true 7 valuable conſideration, as 
tween the parties, are fraudulent, reaſon of deceit or in- 


jury conſequentially brought upon 2/i perſons, 
38 Try FX Caſe, even ina criminal proſecution, was of this * 


ſort; — conſideration of the ſale was more wow ſufficient, 8 


and EY true, 


Whether this deed be of that ſort, will depend pon boy 
EY whole purpoſe of it. 


As to all, except the leaſehold, it ould not have the ef- 
ſect of a conveyance, if de Mattes permitted Lader to Cotte 


n in Pahlen. 
By. the expreſs tenor of the deed, SladePwas to have the 


abſolute order and diſpoſition as before, In fact, he was 


mitted to continue in poſſeſſion, and ac as de,. The 
who dealt with him, truſtell to his viſible trade and ſtock 
They truſted to the bankrupt-law, that he could neither have 
ſold or mortgaged and, in caſe gpf a misfortune, that his 
effects muſt be equally diſtributed. or were impoſed upon 


by falſe appearances. 


To deceive the 3 as a Gaitious ſhew of credit, 
the bills drawn upon de Mattos were made 2 to and in- 


dorſed by his own agents. Davis, one of his agents, ex- 
preſsly told the creditors, « that Slader would do very well; 
« that two good men, upon ſecurity of the leaſehold, would 


* pay his droughts ; but concealed that he had mortgaged any 
thing elſe, * 

A falſe. ew, by colluſion, 0 0 third perſons, is ge- 
nerally connected with a /ecret confidence. So here, the truſt 
E in he 0 manifeſtly was, that, When he could ſtand Ay 


ger, he ſhould give notice to de Mattos or his agents, deli- 
yer ne and then commit a rn act of * 


From che nature of the fund, poſſeſſion never could be 


Un to be taken, bet as the immediate forerunner of a 
commiſſion 


Sir EDwak 
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Lacs of bankruptcy. He could not ſtand 2 moment 
after his whole trade, fixed and MOON, Hock, and cre- 
bv Eowary dits; were aken from him. 5 
Wokenter | 
a', Al. To watch - Slader,- de Matter" por "Sills Abet kim / as his 
fignees of ee Agreeably to the confidence put in him, when 
Stabzx, V. . $/ager ſaw he could ſtand no longer, he acquainted Sills and 
1 pz Marros Davis, the agents of de Mattos, with it; and by their advice, 
= "$0dSLAvER.. -firſt gave an order to deliver poſſeſſion, and then to be denied. 
* This ſhews, to a demonſtration, that they were all aware 
that pe * Mon w0as neceſſary ; and intended from the firſt, by a 
oF formal delivery of poſl mon, when he was determined to 
ver. break, to evade the clauſe in 21 Fac. 1. c. For the 
e meaſure was lnſtantly taken, without any new ack} ice. 


2 


ix will conſider this cranſaQtion more ee 4n: — 
| great views 3 | | * 
* 2 f ö ö + 8 785 


iſt, In refpec of the a aud + , 
N adly, In . n of the meant. 5 2 95 FE] Þ 


As to the Grſt—The 0 F "i the Pry truſt was, 
that in caſe S/ager ſhould become bankrupt, his whole — | 
3 "ſhould firſt be veſted in de Mattos,” for payment of what was 
1 ly due to him. The Preference ined at' was wi” fg 


4nd ee | ae Þ 


* 


+ Suppoſe, waer the conſultation” on 5 1 of 8 
this deed had been prepgged and executed accompanied with 
ſuch formal delivery of poſſeſſion z we are of opinion, that it 


would have been fraudulent, and an act of I 


Such preference is à fraud upon the whole bankrupt law, 
"any would defeat the two main objects it has in view); to wit, 
the management of the bankrupt's N err an equal * 
bution Og his creditors. a AY 


The law gives the management to 6 refill choſen by the 
5 pd © dy under the direction of nn and the con- 
Be of the great ſeal. 


But, 1 bankrupt may: convey all to 2 ene and 
friendly creditor, juſt before he orders himſelf to be denied; 
the whole power of ſelling his effects, ealling in his debts, and 
fettling his accounts, muſt be in ſuch ſingle and particular 
creditor : he muſt have a right even to the cuſtody of the 
books and Papers. ; | 


. "4% ; 
. N . L 
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An egual diſfribution among creditors who equally gare 4 1758. | 
| 38 credit to the bankrupt, is anxiouſiy provided 
10 ever ſince the act of 21 Ja. I. c. 19 N en Ebwann = 1 
ne n we An b nubieih! 65 1 | t 4. 1070 nb Wogen ter | 
It was thought miſchievous to ſuffer priorities to be gained & al', Aſ- $ 
by ſecret liens; as by judgment, ſtatute, recognizance, bond, ſignees of 1 
ſpecialties, attachments by cuſtom in Landon or elſewhere, Strabza, Ve * 
aſſignment of debt to the + King's debtor . Unleſs they took un Marros, 5M 
out execution, theſe all equally gave a perſonal credit to the *®9SLavan, 10 
bankrupt, and truſted im to manage his effects. . | 1 
Conveyances of perſonal chattels by way of ſecurity, 1 
where poſſeſſion was left with the bankrupt, fell within the f 5. = 
| ame reaſon. mt ro om ene, £3 ped TD i 
Lax is held, without perception of the profits, by the _ 
TITEE: but there is no hold of 600ps which the mortgager "hh 
is allowed to poſſeſs and diſpoſe of. Therefore by a || 3 1612. 45 
in the ſame act, any priority by ſuch ſecret lien is alſo taken bl 
away z and, as ſuch mortgagee equally gives a general cre- | 1 
dit, he is levelled with the her creditors. FT 6 
But, if a bankrupt may, juſt before he orders himſelf to = 
be denied, convey a to pay the debts of favourites, the worſt 8 
and the moſt dangerous priority would prevail, depending 1 
merely upon the unjuſt or corrupt partiality of the bankrupt. 7 
AF caſe lately happened, Where a conveyance calculated 5 Gayner, 1 
to peipone one creditor to the reſt, was held an act of bank- — * * 
ruptey. It came on before Ld. AHardwicke, the late Ld. nnd cckers I 
Chancellor, at Lincoln u-Iun Hall, one Gayner, a trader, 4 zit July 4 
had made an aſſignment on the 7th of June 1755, of all his 1753. 1 
effects, goods, ſtock in trade, and book-debts, (except houſe- | Ka 
hold goods, watches, plate, bills of exchange, inland bills, 5 1 
promiſſory notes, and caſh then by him, ) to truſtees, in truſt 1 
to pay themſelves and all the reſt of his creditors, except 1 
Foord the petitioner. But the truſtee declining to act under | WY 
this alignment, he executed another on the gth of June , 18 
I755: wherein the truſtees were to pay themſelves and all 1 
the creditors mentioned in a /chedule ; (in which ſchedule the . 
petitioner was not included: ) and in this ſecond aſſignment a Big 
large parcel of ginger, as well as the things above-mentioned, | 1 
were excepted. LF | | me 
The petitioner inſiſted, that he alone could chooſe aſſignees, - _ 
N lince the other creditors claimed under the aftgngent. 4 
- rl | | | DEE F341 
| Id. 1 was clear, “ that the executing the deed of 05 | 14 
« the gth of June was an act of bankruptcy.” And all that 5 BY 
n heard his determination were of the ſame opinion: and N Be 
; | e 
g Will 
a 2 Hl 1 


Sy Pownns advantage under that 


* 2 * s 8 
N F "INS wy oak + bt enen 4 
. IN ei * 2 l 4 * 3 wr * 
* : 7 as y 0 
5 5 
: 


wos In order to receive an equal dividend with the petiti 
& al, Af the creditors proceeded to a choice of new aſſigne 


ſignees of 


Skanes, v. The framers of this deed executed by Gayner, took for 
iu Marre granted, © that if it had been dy wee. of all his effects, 
addSLADER. d jt muſt be bad;” and therefore they colourably. excepted 
| | parts. But the contrivance did not prevail, even io far as ta 
bear an argument; or to be thought by any body worthy of 


14 | $f 


as hecho Ed 


and of a part. A conveyance of a part may be public, fair, 

and honeſt; as a trader may ell; fo he may openly transfer 

many kinds of property, by way of /ecurity : but a convey- 

ance of ALL, muſt either be fraudulently kept ſecret; or pros 

duce an immediate abſolute bankruptcy. Re | 

It has been argued, © That after a reſolution. taken by a 

et trader to commit an act of bankruptcy, the trader fo re- 

« ſolving to become bankrupt, might lawfully prefer a juſt 

_ © creditor by conyeying part of his effects, to ſatisfy that 
— d a 


TS It is not neceſſary to determine that queſtion, in this cauſe; 
for here the conveyance is of at.L 1 and therefore. I will only 


fay, that no ſuch propoſition is yet efab/ibed ; much leſs in 


the extent whereto it has been u 
v. Les The cafes mentioned were, * Cock v. Goodfellow z + Jacob 
1 da "= v. Shepherd ; 4 8 Oudley ; and Wen v. Oliuer. 


8 3 In the eaſe of Cock v. G Mow, the fact did not give riſe 


hiams, 430, 
431. to any queſtion. An immediate proſpect of a certain bank- 


* Peere Wil- ruptey was net the motive to what Mrs. Cock did. She was 
8 folvent at the time; and, that very day, lent 40, ooo. Be- 

5 fides, her children, to whom ſhe was guardian and truſtee, 
were not upon the foot of common creditors :- the Court of 


Chancery would have decreed her to place their fortunes out 


upon government or real ſecurities. 


; As to the Caſe of Faceb v. Shepherd, I have looked into the 

| Regiſter's book, upon this occalion. And I have a note of 
it, as ſtated by Ld: Hardwicke in the cauſe of Bourne v. Dod- 
fon. And ik was this— | | 


Mr. Thomas Leigh, (the bankrupt,) who was a Curkey - 


Merchant, by deed dated the 8th of Juue 1709, fold and _ 
Tb | ; ver 


— „ het Ah 


2 2209 


* 


ee ee 83 e Mr Wk 1 
Snelling; upon truſt ta apply CO en ank ng thereby, 75 * l 6 
in ſatisfaCtion, in the firſt IA of a debt of 15004 due t Siv Eo was 
Selling himſelf; and then of a debt of 155 1. and intereſt, Wappen” 
due to. Gee: Marley ; and out of the reſidue to pay /ach of the E al, Af. s 
a creditors, as he, with Aorleys conſtints — fignees of 
e and if there ſhould, be ang ſurplus after the faid-Snef- Sanaa v. 
Fa and Morley s debts were — 57 and ſuch ſums for which: 2* Marros 
they were bail or ſecurity for the ſaid bankrupt, the ſame was and SLADER. 
to be paid to the faid aps af 22 eee HG Tg 
and aſſigns. 


- Afterwards, OE dated 16th. Danke 1709z wad by 
. dated 2oth January 170, other debts, were appointed 
to be paid, dna to the power reſerved by the former deed. 


On the 11th of Februany 1709, Thomas Leigh failed; and 
committed an acknowledged act of r ; ang: a 8 
miſſion was taken out, and his eſtate and e © 


The truſts of the deed of the 8th of June: 1709, were im- 
mediatelꝝ and openly carried into execution: ſo that no queſtion 

ever aid or could ariſe upon the: * clauſe of 21 Ja. 1. c. 19. *F 11. 
But the aſſignees brought a bill againſt all the parties claim- 
ing under the deed of the 8th of une 1709, and the ſubſe- 

quent deeds; © to have them ſet aſide; and to have an ac - 

« count of the money which they had received; upon two 
grounds; 1ſt, That the deeds. were obtained by fraud-and 
impoſition on Leigh the bankrupt ;, 2dly, That wm were an 
W upon the of other creditors. | 


The cauſe came on to be heard at the Rolle, upon the 6th 
of June 1725. Sir Fo: Jelyll took time to conſider: of it; 
and ordered all the pleadings and $ to be left with him: 
. upon the 17th of December, Sir Nſeph gave judgment. 
He thought theſe deeds could not be looked upon, or ſet 
aſide, (upon the former ground, viz. ) as a fraud upon the 
bankrugt : but he declared the ſaid deeds to be FRAUDULENT, 
and an impoſition upon the creditors of the bankrupt; md 
| decreed. them to be ſet bt chit, with uf. Pk 


In milking this decree he went upon right N but 
not attend to its being a bankruptcy, if it was really frau- 
dulent; and that a court of equity could not Tecree it to be 
fraudulent, unleſs it was fraudulent at /aw ; in which caſe, 
it would conſtitute an ac of bankruptcy of iel 15 


On che Gth of Auguſt 1926, Ld. King, — 
directed an has en e ce Whether by the execution : 
? | wy 
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© Hilary Term af Gals; 
1978; © of the deed of the 8thiof June 1709; Thiniar Leigh became 
2738: tc A bankrupt; or atÞny other, 3 e jury: 


©  *SirEpwand found he beine bankrupt on rich February 09. 

Wonszer 8 

A » 2D) the equ ity reſerved, 1d. King eftlabli A Lets; | 
fignees of 2 plaintiffs to be only intitled wg _ rplus, 225 


SLADER, v. the truſts in the deeds were performed; a reed the 


DE Marros accounts againſt the defendants, of m 
hne. 5 ene in order to find out that eres, 225 wok. 


Many very . obſervations occur upon this 4. 


Sir Joſeph Jelyll was ſo ſtruck with the objections of fraud 
from preference that he ſet aſide the deeds, with colts.” 


I. King reverſed is decree; brcnaſs no deed made þ * 
trader can be fraudulent in Chancery, which is not feaudullnt 

in a court of lau, and an 1 W e 
directed an iſus. 


5 There might be many reaſons why it was not found frau du 
27 upo 3 the trial. The deed was executed the 8th of June, 
1 8; and was immediately curried into execution. 
Na « bankruptcy was not till the 11th of Februa 
following; and I ſee no ſuggeſtion that in June, Leigh thought 
of committing an act of bankruptcy. Beſides, one ground 
upon which x A aſſignee brought his bill, was, © fraud and 
6 « impoſition upon the —_ him tf; in obtaining the 
« deeds ?” therefore, moſt probably, he was frightened into 
| wg this he ok * reats of * 1 N 


— F - "#4 


The caſe of Small v v. 9 was ee ry ſoon af. 
ter; viz. upon the 4thgof December 1727. report 
of it is in 2d P. Vmng27: e I — 1 
have a copy of the dere from the 83 * 
follows | 


* 
on the 21ſt of Seprember 1 1720, Small 1 accomodate Da. 
| wiel and Foſeph Nercott, we hay cl (ol 110 partners, 
upon a preſſing occafion,) transferred to them 500/. 8. 8. 
ſtock; upon their engaging to transfer to him the like ſum 
« jn the S. S8. ſtock in a week or * at 1 goons and 
| giving a note Sr that purpoſe. | wt 


" Mikey foldthe & Rock for b a 


On the 29th of Sefember 1720, th made the agument 
of tir Pare in @ wine partnegbip with rat) ww 
| J | 


* 


| and reciting the truth of 


Hilary Term 31 Geo. 2 


Kiely in 7 name, (in which they had Be AY 1 


. one third z) as a /ecurit y for „ ee 8 fs Rock, 
Ee caſe. 
 - WonrgpLEY + 
They, at che ſame time, aſſigned two leaſebold eſtates to & al', Af- 
Small for the fame Purpole. 3 | Agnes of 


— >, 
"ue t 1 


Their itereſt! in the wine trade was but 8 alt Oudley DsMarTos. 


had a Tight to carry on * trade till Chri/tmas 15445. The andSLADER. 


bill, (which was againſt O and againſt the aſſignee under 
a commiſſion ifſued againſt i he Nercotts,) was not brought by 
Small, till after that * but an iſſue had been directed in 
another cauſe, to try, © Whether the faid-'Nercotts were 
« bankrupts at the time they executed an aſſignment to Small ' 
« of a leaſe of certain houſts, on the ſaid 29th of . 
« 1720. 


The * facts are © admitted by « the evi no fraud is 
ſuggeſted. and they do not mention any day to have the 


me of the bankruptoy tried. over again. 


Sir oſeph 15 in 2 Peere Mm. * goes ſtrong . * Pa. 429. to 
again 1 22 he thought himſelf bound to make, becauſe 331. 
ing had Juit eſtabliſhed, &© That a deed by a OE 
ot be ſet aſide as fraudulent, in Chancery.” . 


” ""& 

This caſe too was very particular. The fraud was upon 
Small, and not upon 9 og creditors : his ſtock was to be re- 
placed in a week or ten days at farthgſ, by the original agree- 
ment. 1800. of Small's money went to the creditors: 
. ſecurity amounted but to about 300 J. So that the 

e tranſaction was beneficial to the bankrupt's creditors. 
The S. 8. ſtock was got from Small, with a view to ſave the 
Nercatts from breaking. The ſecurity was given at the very 
linie they were were obliged to replace the 5001. S. S. ſtock ; 
and thexe was no pretence that Small afterwards permitied 
them to continu Jem moment in pe Mom. 


The caſe nin v. Oliver +, T. 12 G. 2. is not entered + Stephen and 
in the Regiſtess book: but .I have ſeen a W note of it 2 


than was c ted at the bar. Wwe Oliver 


bet aP, aſſignees 
It was an Agde of feveral debts medical { in a a ſche- of Martin 

dule, to indemnify his ſureties in a recognizance. Martin Unwin, a 

Unwin had been appointed receiver of a lunatic's eſtate : and 1 

the plaintiffs became his ſecurities, by recognizance, that 1739. 

he ſhould account for what he ſhould rgceive under the or- 

ders of the Court.” Two years after, Martin Unwin, by 


5 reciting, “ that 6041. was due from him to the luna- 


$ eſtate,” aſſigned to the plaintiffs fereral debts men- 


Ver. I. H h tioned 


. K ien Ewan | 


SLADER, v. 
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& ab, Aſ- 
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| SLADER; *. 

Dp» MaTrtos 

_ andSLavrr,. 


& - © * 16. 15 


8 3 Co. 81. As 


1 the 6047. and to indemnify them a 


Deans. 4 
| N an act of bankrupt WY prefer one of his creditors, by 
an aſſignment of all, (whi 


ent. A falſe credit is induſtriouſſy 
a ſecret truſt at to deliver ie ſo as to » OE: the clauſe 


and Ryal v. Rowls, in Chancery, 27th Jan 2 


r Term 2 ** 


tioned in a ſchedule para to the aff 0 e to diſcharg 
this ſecutity which 
'they had entered into for him. A month after this aſſigns 


ment, Martin Uny'® became a bankrupt.” F 


The at of benkrupecy was admitted. to hit a month . 


the aſſignment. No queſtion was made 2 the clauſe 


the 21 Ja, 1. c. 19. And a4 was no: ſuggeſtion, << 
« the immediate proſpect 'of can kpc wa was t 


« cauſe of the alignment.” 6 


Lord Hanpwiexk held, that i it rags not be 10 aide 2s 
fraudulent, in Chant wy ; unleſs it was fraudulent in a-court 
of law, and an act of 


no doubt. 


- - 
# 


ly, (to conſider this tranſaQion; in in reſpect of the 
oſe a bankrupt could, after a reſolution to 


2 But, : 2 


we think he cannot) yet, in 
this caſe, the'MEANS to attain ſuch preference were fraudu- 


« in the 21 Ju. 1. c. 19. 


The ſecond: argument of fraud in yne's Caſe * *, ig— 
6e. The donor continued in poſſeſſion, and bo as bir own; 
* and by meas thereof, traded with others, 1 


66 defrdgded them.” ts 


Bur three caſes have been cited to . ce 01 n a 


« mrrgage of goods by a trader, the leaving poſſeſſion does 
« not 4 fraud; though it may upon an abſolute . 


Theſe are the cafes of Meggott v. Mills et al, 1 Za. 


aym. 
Chanct#y 2853 


286; Buchnit tt al” v. Raifton, in Precedents i 


The firſt is a direct authority to the ont wry. For Id. 


Ch. J. Hott ſays, «If theſe goods of 13//n's Rad been af- 


cafe; and ſeems to have conſidered the landlor i 
his tenant money to buy the goods to furniſh his houſe,) as 


40 2 to wr other creditor, the keeping of the poſſeſſion 


tc of them had made the bill of ſale fraudulent as to the 
te other creditors.” But he very juſtly diſtinguiſhed that 
. (who lent 


the original owner of the goods. 


 Bucknal gv. Roiflon was not a caſe of bankruptcy, but u on 
the courſe of do oat f Mer, (where ſecret liens gixe 


ankruptcy. And he held, ©« that in- 
te demnity Was A grod conſideration. 20 8 which: there"! *can n be 


en the bankrupt upon 


e nd 


1 
45 
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jorityz and is erpreſey * diſtinguiſbed, by my Lord Chancel- 17 c 8. 
lor, from the caſe of a bankrupt. — the poſſeſſion was 7 


0 


there a truſt under an authority to negociate and fell; and Sir Epw $2 
could not be meant to give any Falk it. WoR$ELEY - 


l 1290S y $959 | | | 5 & al', Aſ- 
In the caſe of Ryal v. Rowwls, the act of bankruptcy upon ſignees of 
which the commiſſion proceeded, was lang after the mort- SLADER, v. 
gages; the aſſignees did not wiſh to carry it farther back; ELITE, 
and therefore never obje2ed, ac that the bankrupt's keeping „ ps 
« poſſeſſion made the mortgages fraudulent:” but if they 3 
had, in that caſe the preſumption of fraud would have been cery, pa. 287, + 
proved. The ſame fund was mortgaged ſix times over: they where Lord 
truſted to their conveyances, (like mortgages of land, ) as Chancellor ad 


a title without poſſeſſion; though a bankruptcy ſhould hap- mits, “ that in 


. . , caſe of a bank - 
pen. They mi/took the law; but did not evade it. | — 3 2 
| | keeping poſleſs 


Whereas here the parties manifeſtly were azvare © that ſion would 
, © poffeſſion was neceſſury: the ſolemn determination in the crow ow = 
caſe of Ryal v. Ronole Nad made that point notorious. Poſe his creditors,” | 
ſeſſion was here left upon a ſecret triſt & to deliver it /o as to 
« avoid the clauſe in 21 F. 1, c. 19.” Which, in fact, was 
accordingly done. 5 | _ : 


Two general objections, from inconvenience, have been Objectiona— 
urged : which deſerve an anſwer. 
kW. | ; 


1ſt, That it ill Burt credit, if traders may not raiſe money iſt Objection. 
by mortgagingſir goods without quitting poſſeſſion. | | 


The policy of the bankrupt law introduced by 21 Fa. 1, Anſwer. 
c. 19. and followed ever ſince, is to level all creditors, who 
have not actually recovered ſatisfaction, or gos hold of a 
pledge wifich the bankrupt could not defeat. 


A trader is truſted upon his character, and vz/b/e com- 
| mrce : that credit enables him to acquire wealth. If by /- 
cret liens, a few might ſwallow up all, it would greatly damp 


L * £736" 
8 * 2 
2 72 3 . 3 1 = —— _ 
* r OST © 
2 . 3 22 3 — — — — „ $9 


L 


| If he mortgages and parts with the poſſeſſion of goods, the 
Vorld has notice: but to give priority from mortgaging goods, 
- of which the trader is allowed to act and appear as d oxwner, 


t would be enabling him to impeſe upon mankind, and draw 
t them in by falſe appearances. | 5 | 
3 3 


No injuſtice is done to ſuch mortgagee; becauſe he really 
truſts only to the general credit of the trader: the conveyance 
not a aud againſt Him, but againſt his orher creditors, 


"VB Ha 2 


5 Mortgages 


* 


484 F Hilary Term 31 Geo, 2. 


5 17 58. Mortgages of land are checked by the Hels: but wier 


poſſeſſion is not delivered, goods may be mortgaged a hundred 
Sir Epwan p times over, and open a plentiful ſource of deceit. 
Wosszlzr . 3 | Wo) dk he, 
& al', Aſ- The other general objection from inconvenience was, 
fignees of „ That a fraudulent deed is an act of bankruptcy, upon the 
SLADER, V. „ face of it; and can never be purged.” ENS. 


vs Mar. 


andSLaDBR. I am oy the phraſe hag crept into uſe; becauſe. it a 


ad Objeftion. funds the idea which ought to be annexed to it. 
Every equivocal fact may be explained by circumſtances. If 
a trader orders himſelf to be denied, circumſtances may ſhew, 
that he did not do it o avoid payment, but on account of 
| ſickneſs, . or particular buſineſs. So, if he leaver his houſe, 
- circumſtances may ſhew, it was not 10 ab/cond. 1 2g 


Of all the equivocal faQts which can — to acts of 


n deeds are the moſt open to be explained by a va- 


riety of circumſtances. Hardly any deed is fraudulent upon 


the mere face of it. It is a good ſale, if the immediacy fo: | 


true; fraudulent, if falſe; good, if poſſeſſion immediately fol- 
lows z, bad, if it do not: nay, the not taking poſſeſſion, ing 
only Medence of fraud, may be explained. 


The w/e to which a deed is applied, ſhews quo animo it 


was made. Leaving poſſeſſion till after the act of bankruptcy, 


in the caſe of Ryal v. Rewls, ſhewed- there was no fraud; 


and that they truſted to the conveyance. 
In this caſe, the conſultation and delivery of poſſeſſion upon 
the 11th of November, proves the ſecret truft, in confidence of 
which, the falſe credit was given the bankrupt before: it 


ſhews, that evading the clauſe in 21 Ja. I. c. ig. was in 
the view and contemplation of the parties. The was no other 


reaſon for delivering poſſeſſion on the 11th of November : be- 
cauſe no default had happened, which gave de Mattat more 
pretence to enter Zhen, than before. 


Under all the circumſtances, we are of opinion, that this 
| conveyance of the bankrupt's whole ſubſtance to de Mattos, 


though by way of , (rs for valuable conſideration, is 
Fraudatcnt and an act of bankruptcy. | 


The determination here, is upon the aſſignment of ALL. 


Per Cur. The peftea muſt be-indorſed, © That Richard 
* $lager became bankrupt on the 23d or OCTOBER.) 


wh 


- i. oo was do. a «©. 74 


—— < 


_— 


made upon ſeveral Puakers, ( 


| a 
Nie 


| Hilary Term 31 Geo. 2. 


1 


Rex verſ Wakefield et al”. 


R. Harriſon had obtained a rule, in Michaelmas Term 


the value of ten pounds to the curate of à chapel,) and con- 


ag 
1758. 
Wedneſday, | 
8 February 


of the 
1755, to ſhew cauſe By an order of two juſtices, jultices upon 


na : ſeveral 
or payment of tithes under Quakers the” 


payment of 


firmed at the ſeſſions, upon an appeal from it, ſhould not tithes, con- 
be quaſhed; together with the order of ſeſſions confirming-*firmed at ſeſ- 


at 


Mr. Norton, in Michaelmas Term laſt (vis. on 26th No 
vember 1757,) ſhewed cauſe. He gaye up the order of ſeſf> 
ſions, as not maintainable ; but defended the original order. 


To this original order, Mr. Harriſon had taken 4 ex 
tions; which were now fa ported by him and Mr, Clayten, 


| Theſe exceptions were as follow: 


II, It is a jeint order made on DIFFERENT perſons, for diſlinct 
non-payments of different tithes ; whereas there ought to hays 
been a diſtinct order on EacH. In 1 Strange 471. between 
the pariſhes f Chewton and Compton-Martin, the removal of 
two different-families of paupers by one order, was holden 
bad; though ghe pariſhes were the ſame, NTT} 


' 


2d, The TITLE is in queſtion ; therefore the juſtices have 


no juriſdiftion. The exception in the act of 1 Geo. 1. Stat, 


2. c. 6. F 2. is, # Unleſs the titles of ſuch dues, tithes or 

ments ſhall be in queſtion.” And theſe words, * un- 
Fo Sc.“ extend to this «whole clauſez, and are not con- 
d to the granting a certioruri only, Ind this fact, of 
the title being in queſtion, appeared, as Harriſon alleged, 
upon the granting the certiorari, in the preſent caſe. 


za, Non conſtat that the two juſtices who made this origi⸗ 


nal order, are © neither PATRONS nor INTERESTED in the 


« tithes.” But 1 G. 1. c. 6.4 2. requires that they ſhall be 
neither one nor the other. Now they ought expreſsly to 
AVER and bew (negatively) ( that they are net: or elſe 


they have no. juriſdiction, by the very words of the act: 
the juriſdiction being given to * any two or more juſtices, 
Ee. OTHER than ſuch as, e.. I 


H h 3 4th, 


it, See 75 8 N. 3» * 34. and 1 G, 1. St. 2. C. of d 2, ; ſions, _ 


—_— } - © Hilary” Term 3¹ Geo. 2. 


4 10 53. e. I Goes wot eee efertath wad fate whae is 


due and payable by the defendants; or, at leaſt, * ror bat, 
kx the reſpective ſums are due. + One ſum is & 1 6d. being 
. ce due to the curate: not ſaying FOR what. Another i is, &« being 
& b. © the value of their aticient cuſtomary payments. Another 
V. 5 8 W. ig 4% ng ancient ogy N 8 
3. L. 34+ ; 
— 4. This order was made on the aft of 1 G. 1 U Sear 2. 4 6. 
require the g 2. which extends the 7, 8 W. 3. c. 34. $4 to ALL pay- 
latten. mente to miniſters or curates officiating in churches or chapels. 


+ This l JV. chat ſtatute of J, 8 W. 3. c. 34. $4: which Sends 


tion 1s not 


ported by the the en to tithes and church-rates. J 


nts... Mir. Norton, contra, anſwered theſe objections. The ſub- 


ſtance of his defence againſt them was fully ſufficient, if 
true: for he denied the 1ſt to be material ; - ag denied the 
three laſt to be well founded. 


The matter was adjourned to Monday 28th | rea 
Then, this motion being mentioned again, — 


The CourT inquired, ce * the return of the Care 


© Zjorari was filed ?” 


And Lord MaNsFIEIL D ſaid, he had called for, and read 


| bb affidavits made for obtaining 1 1 certiorari, and upon the 


arte r1. cauſe, | | r _ 


Mr. juſt. Dxxisox mentioned a caſe of Rex v. Furnes 

B. R. H. 6 G. 1. upon a certiorari to remove ap order made 
upon the act of 7, 8 W. 3. c. 6. for payment of ſmall tithes: 
where Id. Ch. J. PraTT thought, that where the RICH was 


in gugſliag, ſuch caſes were never intended to be the ſubject of 


that act of parliament. He ſaid this was only ſpoken from 
7 It is right a note, which he had ſeen : but it ſhould ſeem to be right 
and true ; at and true; and the rather, from a caſe of Re Furneſs bei 
_ 2 mentioned in 1 Se 264. where an order for non-payment 
the lame caſe Of ſmall tithes mae on 77 8 W. 3. c. 6. FIVE * 
to the ſame 


effect or Adjourned to the preſent term. 
ſtronger; (for 


* . | Lord MaxsrizLn now, deleted the opinion of the * 


The deſign of 


the Qatute was He begun with ſtating che two acts of 7, 8 N. 3. c. 34. 
EPs 6 40 and 1 G. 1. Stat. 2. c. 6. (5 2.) The former relates 


: only to great and ſmall tithes and church-ratesz and is tempo- 


or fall tithes 


where the right 1 The latter makes it perpetual, and extends it to * ary 


2 dues or 


is agreed.) t tithes or rates, or any cuſtomary or other rigi 


a * 


. ne 


TEEN | 


Hilary Tem: 31 ; Geo. Wn rh] | 4% 


&c pages - {= An to atv chants: * chapel, which,. of 2 
60 * by law = Bf . to be paid, for the ſtipend iy 198. 

« on maintenance of any miniſter or curate officĩating in any 8 * 
« church or chapel.” And both acts direct, « > Wargpitly 
« ceedings ſhall not be removed into * other court unlg M7 & al, 

* the title hall be in quoting.” 26,9 © 


11 f is upon the laft at, that the preſent over was mie ko, 


A certiorari has iſfued, to remove the cient into this buen 
and it came on, upon exceptions to the order. Both ſides 
made very material objections, —one ſide, to the order; for 
that the juſtices had no juriſdiction, becauſe the title was in- 
queſtion: the other, to the certiorari; for that no certiorari 
could iflue by the D | gr of the act, to remove the 

roceedings from before the juſtices into any other court, 
ea title was not in e 


F 2 | 


+3 +* 


of C 


Then his Lordſhip directed che affidavits on 
certiorari was granted to be read. 


It was en on the part of the defendant: 


hich the . 


te the defendants CONTROVERTED the titie to the tithes, be- 
fore the j and alſo, « That the title to the tithes 5 
« ar then, the time of — the nat davit, man 8 
« 77 queſtion.” Ht WEE | 


The juſtices had notice to dev cauſe againſt the certiorari, 


On ſhewing ſuch cauſe, five old inhabitants of the cha- 
pelry ſwear by their affidavit, « That ſuch cuſtomary ſtipends 
* or payments Have always been paid to the curate by the 
a landMigdders, without any ſort of ſcruple or objection - 
15 Adele by the Qualers: and no other perſons diſpute 


it. theſe 5 perſons alſo ſwear, © That they believe them 
« tobe due 


« 
6 


nd that the former. owners of vheſe very land 


. been purchaſed about 4 years ago, by theſe N 


87 N for > as other perſons did, yer 


wy 


s ie oy 
7 * 


Rex v. ahi : 


WAKEFIELD / 


4 . 


5 


* 


0. Hilary Term 31 . | 


40 faid cha Ir and theſe uakers ed the 
Nies to dn Eren e E 4 | 


——Theſe are the ene wok which the certiorari way 


nay "HAM GENERATE lei * as the Quak ers _ | 


ce the title,” and the conſequential aſſertion, — that th 

« titis was in QUESTION,” (without any further . 

or ſhewing at all hn what FooT they controverted the pay- 

ment, ) ſhould be eſteemed a ſufficient ground for removing 

the orders, it would put a total end to theſe acts of parlia- 

8 and evade the very 1 5 arid intention ol 20 
Em. 


For the Quakers - 8 chat 1 are obli; 


_ conſcience to refuſe or controvert the payment of theſe — 


| ſuch caſe, the juſtices ſhould 


at 


mands; and conſequently, to queſtion, and deny the right to 
| thing the acts mean to 


receive them. Now that is the ver 


provide a ſummary remedy for. The intention was, that in 


to par. 


Their affidavits are gonad; (6 That they controvertel the 


6 title; 1 and that it was _— in guention.” 


| Whereas by the affidavits made by the 5 old inhabitants, it 


is very plain, that the fermer owners of theſe lands have 
always paid ; and that theſe Quakers, who ire the ſubject of 
this order, have no pretence to diſpute it, upon any other foot 


than t n general ſcruple td pay any demands of this na- 
ture: theſe acts are, for their ow eaſe and advantage, 
e moſt. gentle 


calculatètt to compel them to do, in a meth 
and convenient for r (on . t 
pulſivs. 4 


We are all of opinion as to the merits of the caſe, that 


the title is no? ſo controverted, or /o in queſtiop, as that the 
Juftices can be precluded from juriſdictién, or their order be 


1 and N need into 8 other court, 


| And we are al of. oplkive; Ro the rule for the certiorari | 
having been made abſolute, and the return thereto; 
been filed, ought not now to ſtand in the way, anc 


ping 


our coming at the real juſtice and merits of the cafe. 4 
if the certiorari iſſued improvide, we can orden it to o be per 
fedea; and the return to be talen 7 the fs "Ha 


A. 4 
"3s 
"wv e 
„ o 


e an order tb compel them 


bout * 
Nina | 


a 4. +6  [DSIit.oc Dia 


Hilary 3 31 Gena Le 49 _ 


There have been ® ſeveral inſtances of this—{s; one 1758. 
* an order of two juſtices was appealed from; and before 
| 2 time when the appeal ſhould in courſe have come on at Rex v. 


e ſeſſions, à certiorari was brought 1 to remove the order : 7 


and, becauſe the certiorari was brought before the time of & 


kearing the appeal- was -come, the * RY ame” 1 ſuppoſe by 


and the return taken off the file, "meant the 
= h caſes of (a) | 


Rex v. Eliz. 
The 65 other was a certiorari to remove an z ent Ni coll 720 


from the Old Bailey: and it appearing to this Court, that they 18 
could not give jutigment, but that the Jeffions of oyer ant = (3) Rex 
terminer at the Old Bailey ought to do itz the like method v. Govers, 


was taken, and it was ſent back to the Court below, for 3 55 23 G. 2% 5 


— to pronounce the Judgment. p B. R. 


Therefore, upon this caſe, we are ral of e an 


writ of certiorari be ſuperſeded { quia improvide emanavit ; } 
Ge return taken off the file z and the order remanded. £ 


ls Lordſhip added this hint, to be obſerved in future caſes 
of this ſort; via. That upon all orders of this kind, the 
t and material point muſt be, Whether the TITLE 
. To the tithes was REALLY in queſtion, or not; and 
gught to be determined, before the certiorari iſſues. 


* 


Godin et al w_ London . ann = 


Ti was a point reſerved at 28 AY before Load Ilan. (1 Black. 203. 
* at Guildhall. | = 4 5 


| ui; made by a fac- 
. e ſtrong ly litigated there, was, „ Whether tor, who has @ 
bs « the” hong! to recover his WHOLE loſs, or only — 2 
44 HALF;“ it being Wr cc that there was a DOUBLE in- principal, - 
« ſurance.” „ 3 | | not paſs by a 
conſignment of 


A eau was foundifor the vhole, 11 ubjeck to the opinion rd, wag in- 


ol the Court; and if the Court ſhould think, upon his third perſon. 
Lordſhip's report, „ that the plaintiff, by law, ought to re- by the princi- 
" — for 92775 his loſs * then the _—_— to be en- pal. 


tered "ny, 28 for half. 
Teber, ever counſel on. 3 ade ; 


It was A 


and this day, 
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1788. 


Govpry & 
v. Lon Dan” 
Ass v RA er 


* from . to Mr. 


end Nluserrerp delivered the opinion bf the Courr, 


He bezen with Nati the facts, as A 4 to 1 
5 wag * 1 


Mr. Meybobn of St. Parr burgh, kia thts with Mr, 
\ Ah and 8 of Londm z who Sh 6 ſent thips 
ebm at 85 en. 


WET as appeared 1 the evidence, was a on 
the þ balance of their accounts, to Anand and 4 Company. 


yand and Company ſent 3 ſhip, called the 3 


| ae Baker * to Mr. 1 at St. ee ta 


kerch errtain goods. 


Aceh ſent the _ and promiſed to ſend the bill of 


wang by the next pots but never did. 


BY TS oi2, in Augaſt hs aſi ms Co 
got a policy: of inſurance from private inſurers, for many 


on the ſhip, tackle, and goods, at and from London to St. Peterſ. 
burgh, And at and from thence back again to London: Which 


policy was ſigned by ſeveral private underwriters, quite dif- 
ferent perſons from the preſent defendants : and of this ſum 


of 1100/. thus underwriten, 500. was declared to be on 


* _ . inſurance was on goods only, at an 


was only at and "uu St. . to London. 


Parts. of the'/bip ; and the remaining Goo. yo be on goods. | 


Wrween 26th Auguſt and 28th September 1756, (both in- 


cluded,) Mr. Amyand inſured 8001. more, with other private 


inſurers: and this latter inſurance was upon goods o 


'* ang 


on 28th, 29th, and 8 of Oftiter 1756, N Amyand 
inſured goo/. more, with other 7 rivate in 


So that the Whole ſum thus inſureckby Amyand and Com- 


pany, was 2800“. of which 2800/. the ſum of 2300“. was 
| on: goods; the remaining es was on the „hip. ; 


* 


Several letters being given in evidence, it 3 
Meybohm wrote from Peterſburgh, on 7th September a 56, (the 
date of his firſt letter on this 14 Com- 


pany; and mentioned what 
referring to the invoice for g 


urers: which 45 : 
from the SOUND to London. 


that 


I. - " rr PART "Oy ON 


| This letter Mr. Ampand afterwards received, 


« be conſigned by 


is indorſed upon the 


m 1 Geo. 7 


F 


. 
_ 
. E a 
. at, 
- ” - * 
» i \ — 
Rk AX . ; , : 


to get inſur ance thereon, and to place the goods and the inſur- 17 58. 


ance to a particular account Which he named in his letter; 


1 


Amyand's own account. 
about the 27th of Ociober : } and, in conſequence of it, mad 
the inſurance accordingly, upon the : 29th, and 3oth 


Meybohm, having ſhipped the goods, indonſed the. bills 
lading to one Mr. ohn Nase, in ce (the plaintiff, 4 
effect, in the preſent action:) who on the th Ofober 1756, 
wrote to his correſpondent Mr. , Ubthoff, here in Fe 

« to inſure theſe goods.” In this letter he deſires Mr. Ultheff 


in which he allo. ſpecified ſome iron, which was for Mr. Gopix & a 


v. Loypow . 
ASSURANCS 
COMPANY. 


to inſure the. whole, « that he (Tameſs might be ſafe in 


that theſe goods were intended-tq” 
bm to ſome body elſe, and perhaps 


« events ; for he * 
« might be inſured by ſome other perſans; and he ſays, the 
were transferred to him in conſideration of his being in 2 
yance. to Meybohm more than their amount. This letter from 
Mr. Tameſz, with theſe directions © to inſure,” was received 
by Mr. UbthofF on the 15th of November 1756. 


Mr. Ubtbeff accordingly applied to the defendants, th 


London Aſſurance Company, and diſcloſed to them, at the 
ſame time, all theſe particulars: and they, upon the 16th of 
November 1756, AFTER being thus APPRIZED © that there 


ce might be ANOTHER inſurance, made the inſurance now in 


queſtion for. 2316/. on the goods, at and from the SounD'tq 


7 


London. The goods were %% in the voyage. 


 Mr,0Þrhof's inſurance was made by the plaintiffs Cadin, 
Guion and pany, who are inſurance brokers ; and they 
declare, that this N (which is expreſſed to be made by 
them, « as well in their own names, as for and in the name, 
« and names of all and every other perſon or perſons to whom 
« the ſame doth, may, or than appertain, in part or in all,“ 
was made by order of Henry W, Eſq. This declaration 

licy, and is dated 18th November. 


75G 7. | 


There is no doubt as to the value of the goods, or as to the, 
loſs of them. And it is admitted by the defendants, “ that 
«© the plaintiff ought to recover half the loſs from them: but 
they 5 they ought to pay * of, nat the whole, of the 


loſs. t the only queſtio 


© Whether the pMgtiff is intitled, upgp the circumſtances 
© of this cafe, and upon the facts ba ben ſtating, to re- 
7 7 ”";- +. 1} ON 


— : > 


v. Los box 
$SURANCE 
4 2 * 


4 = 
* 
* . 
. 
- 
s X 


i 2 
OMPANY. 


| gain ſhould occaſion unfair and wiltul loſſes, 


made in his own name, but one or b m 
of another perſon, yet that is juſt the fame thing: for the ſame 
perſon is to have the benefit of both polig. 


. 4 


* X 
i 


Hilary Term 31 Geo. 2. 
* cover the wnoLs loſs Fans the preſent defendants ; or only 
« the HALF of his loſs from them, and the remainder from 


| "6 Gov in & af! © the underwriters of Mr. Amyand's policy?“ | 
The verdift is found for the pain for the whole but it 


is 1 fubject to the opinion 


queſtion I have juſt mentiongd, Nr 


Firſt To conſider it, as between the inſurer and inſured. | 


A between them, and upon the foot of. commutative 


Juſtice merely, there is no colour why the inſurers ſhould not 
ay the inſured the whale : for they have received a premium 
for the whole riſque, | V 


Before the introduction of . policies, it was, upon 
1 of convenience, very wwlely eſtabliſhed, “ that a 

man ſhould mot recover more than he had loſt.” Inſurance 
was conſidered as an indemnity only, in caſe of a loſs: and 


therefore the ſatisfaction ought not to exceed the loſs. This 


rule was calculated to prevent fraud; leſt the temptation of 


2 If the inſured is to receive but. one ſatisfaction, natural 


ſuſtice fays, that the ſeveral infurers ſhall all of them contri. 


dure pro raja, to ſatisfy that loſs againſt which they have all 
inſured, | 55 e 


No particular caſes are to be found, upon this head : ory 
at leaſt, none have been cited by the counſel on either fide. | 


Where a man makes a double inſurance of the /ame thing, 
in fuch a manner that he can clearly recover againſt ſeyeral 
inſurers, in giſtinct policies, a double ſatisfaction, the law 
certainly ſays, © that he gught not to recover dopbly for the 
« ſame hf5, but be content with one ſingle ſatigfaction for it.” 
And if the ſame man really, and for his own proper account, 
inſures the ſame goods doubly, though both inſyrances be not 

"th of them in the name 


> And if the 2e 
ſhould be recovered. from one, he dught to ſtand. in the 


place of | the inſured, to receiye contribugion from the other, 


who was equally liable to pay the whole. 


The act of 19 C. 2'e. 25+ (made to regulate inſurances, and 


* 


for prevention of wagering bb dated prohibits the re- 


e ſame thing z) un- 


7 (after having . 


V the former aſſurer Mall be inſolvent, or become a bagk-; 


Tupt, or die: and it provides *, that even in 259 caſes it 4 5 
£4 ut | | . e 


* 


L 


be expreſſed in the policy « to be a re-aſſurance.” 
5 here, Mr. Tameſz had himſelf ; made Aa ſecond R aſſurance | 
upon the ſame goods, and was to have had the benefit of both 
aſſurances himſelf, it had been within this act. SV 


80 that, 


8 2 | 
| Hilary Tes 
„ A 


* 
» 
* 


But if Tameſs was net to have the benefit of boch policies 
in all events, then it can never be conſidered as a double policy. 


It has been faid, © that the indorſement of the bills of 
te was transferred MEYBOHM's intereft in all policies by 
the cargo aſſigned was inſured; and therefore 


ec which 


« Tamefs has a right to Mr. Amyand's policy ;” and, ©* that 


« Tameſz, being the affignee of Meybohm, is the cęſfui qui 
. triſſt of it, and may recover the money inſured ;” and even, 


« that he may bring trover, or detinue, for the very policy 
“ itſelf ” and it is urged from hence, “ that he either will 
« or may have a double ſatisfaction for the ſame loſs,” 


| But, allowing ic that b the indorſement of the bills of 


« lading and aſſigning the cargo to Tame, he ſtands in 
« the place of MErBon in reſpect of bis inturances ;” jet 
Mr. Amyand has an intereſt of his «wn, and had actually 


' inſured the ſhip and goods, and the ſum of 1900/. (upon 


both together,) prior to any directions or intimation received 
from Mr. Meybohin, to inſure for HIM.“ Various people 


may inſure VARIOUS INTERESTS on the ſame bottom: (as 
one perſon, for goods; another, for bottomree, &c.) And 
here, Mr. Amyand had an intereſt of þis cwwn,' diſtinct from 
the _ of Meybohm : he had a lien upon theſe Wo golla, 


as a for to whom a balance was due. And he the 
ſole intereſt in the ſbip: which was a part of the things in- 
ſured by him. It is far from appearing, “ that even his /aff 


e inſurance (in October) was made on the account of Meye 
« bohm, or as agent for him.” So far from it, Mr. Amyand 
inſiſts upon it for his ew bengfity (as he expreſsly declared at 


the trial,) and abſolutely refiy/es to give it up, or to ſuffer his 
name to be uſed by the plaintiff, though he was a witneſs for 


the defendants, and was produced by them, and inclined to - 
ſerve them. So that the foundation of this N urged 
there is, in 


by the defendant's counſel, fails them; an 
reality, nothing to ſupport it. | 


But even ſuppoſing e that Mr. Amyand had made his inn 


„ ſurance, not upon his own account, but as agent or factor 
« for Mr. Meybohm, and upon the account of Meybohm ;” yet, 
even then, Tameſzs can never come againſt Amyand's under- 
writers, or come at Amyand's policy, to his own uſe. For 
Mr. Amyand, the factor for Meybohm, has poſſeſſion of the 
policy, and appears to have been a creditor of Meybohm's 
upon the balance of accounts between them at the time _ 
I 4 a . o by et a 
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al” upon all goods of his 
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3754 


Hilary Tertif: Geo! 2. 


he made the inſurance: and I take it to be now a ſettled 
point,“ That a FACTOR, to whom a balance is due, has a LIEN 
pol, /o long as they remain in his 


256 


cum et al was a caſe in 

hancery upon this head. It came on firſt * before Sir John 
Strange, then Maſter of the Rolls: who decreed an account, 
and directed allowances to be made for what the factor had 
expended on account of the ſhip or cargo; and reſerved all 


© Further diteRtions, ail aſter che Maſter's report. It came on 


«© on goods conſigned to him; not only for incident charges, 


2 
* 


7 — 


ad June 1755. 


* 


arte with the poſſe 


again, afterwards, for further directions, after the Maſter's 


report, before the Lord Chancellor, who was attended by 


four eminent merchants, who were interrogated by him 


publicly. After which, he took time to conſider of it; and 
on 1ſt February 1755, decreed, . That the factor has a lien 


c hut as an item of mutual account for the general balance 
4c due to him, /o long as he retaing, the poſſeſton. But if he 

en of the „ he parts with his lien; 
ce becauſe it can not then be retained as an item for the ge- 
ce yeral account. And there was another caſf in the ſame 
cout, of Gardiner v. Coleman, a few + months after; in 


which the former caſe, determined as I have mentioned, was 


conſidered as a point ſettled ; and this latter caſe, of Gardiner 

v. Coleman, was decreed agreeably to it. So that Mr. Amyand, 
even conſidered as factor or agent to Meybohm, and as making 
the infurance upon Meybobm's account, is yet entitled to re- 


tain the policy; Meybobm being, indebted to him upon the ba- 


n the 


even 


- 


lance of the account between them: and he has a'/ien 
policy; ende in r autos, Then 


. 


in this view of the caſe, Mr. Tame/z muſt firſt have paid to 


3 I . 
1 1 5 77 1 


Mr. Amyand the balance of his { Amyand's) account, before 
he could have gotten that policy out of Mr. Amyand's hands: 
and conſequently Mr. Tame/z was very far from being intitled 
to the benefit of it, as a ce/luy qui truſt, abſolutely. and en- 


the queſtion, < Whether Tameſs could take benefit 


But : 
c of Mr. Amyarnd's policy,” were doubtful ; yet, here, Tameſæ 
inſured the goods with the defendants, expre/ily under the de- 


 claration of his fuſpicion, 4 that there might have been a for- 
< mer conſi 3 and ſome former inſurance made upon 


cc the goods by ſome other perſon;” but he deſired to inſure 
the-whole, for his oon ſecurity ; and to this, the defendants 


ag and took the whole premium. Mr. Amyand inſiſted 
upon his right to the whole benefit of his oαοn, policy, when he 


was examined as a witneſs ; and is now litigating it in Chan- 
cery. It would neither be juſt nor reaſonable, that Tame/# . 
ſhould'only recover ey of his loſs from the defendants, and - 

e other half, to the uncertain event of 


be turned round, for 


a long and expenſive litigation: I do not believe there _ 


7 
* 
4 


— 


0 


— 


© IX 
+ 
©, A 
* 


will or can be any recovery by Tameſz, or thoſe who ſhall ſtand 
in his place, againſt Amyand's underwriters. However, if 


1758. 


thoſe underwriters are liable to contribute at all, the contri- Gobi & al* 


bution ought to be beſt the ſeveral inſurers themſelves: v. Lon dos 


but Tame/z, the  :n/urei has a riglit to recover his WHOLE ASSURANCE. 


9. the defendant 


| upan the policy now in-queſtion, by Corax. 
ch they are bound to pay the whole. For though here be 

two inſurances, yet it is na a DOUBLE inſurance: ro! it ſo, 

is only confounding terms. If Tameſz could recover againſt 

beth lets of inſurers, yet he certainly could not recover 

againft the underwriters of  Amyand's policy, without ſome 

expence ; nor without alſo firſt paying and reimburſing to Mr. 

Amyand the premium he paid, and alſo his charges. This is by 

no means within the idea of a hon inſurance.  'Pwo per- 

ſons may inſure two different intergſts; each to the whole va- 

lue z as the maſter, for wages; the owner, for freight, &c. 
But a DOUBLE inſurance is where the ſame man is to receive 
tuo ſums infiead. of one, or the ſame um tuice over: for the 

ſame loſs, by reaſon of his having made two inſurances upon 
the ſame goods or the ſame ſhip. Mr. Tuamqſ is intitled to 
receive the whole from the defendants upon their policy; 
whatever ſhall become of Mr. Ampand's policy ; and 4 
will have a right, in caſe he can claim any thing under Mr. 
Amypand's policy, to fand in his place, for a contribution to be 

paid by the other underwriters 0 THEM. But ſtill they are 
certainly obliged to pay the auh to HI. gy 


Therefore, upon theſe grounds and principles, in every 
light in which the caſe can be put, we are all of us clearly 
of opinion, © That the verdict is right, as it now ſtands, for 
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je OY nth 
Feb. 1758. N 


j tam action 
Wi 2 Jac. 
1. Cc. 22>. about 
duty on cut 


* 
. 


dt cd a a. tanner, currief, ſhoemaker, or other perſon occupied 


| * = bee this Noam Wel in ** 


or | «od at wn 
the quarto edition of wy SETTLEMENT Cams; No. 141 
1 439- © 


| Rolle], qui tam, &. wir Kitehell, 


LY 


of Thurſilay 26th jada laſt; Mr. Whitaker noſed in 
arreſt of judgment, after a verdict for the plaintiff in 4 
gui tam action upon the ſtatute of 1 Ju. 1: . (the Duty , - 


6. of 'Tanners, Curriers, Shoemakers; and if ortizss rutting 

288 J 2 = was then ron 7 to bring in the 
« poftea.” And the py CI now "g in, Ate: Whits þ 
ater and Nn 3 N 1 1 


al That che defendant is not af 40 of this act. 
* 
It is not alleged in, the 3 66 that the defendant 


sin the cutting of leather :” which the'preamble ſhews that 


.. © The words 


there are - 
« that the de- 
40 fendant, be · 


A ing a cur- 


« rier, &c. 
+ But N. B. 


Here the words 


of 6 38. are, 
* tevery_. 


and under an allegation, © that a third part of the pen 


be ought to be. Cro. Car. 587. Lodge v. Hollewell, is an 
action brought upon another clauſe of this act: and there it 


t alleged, © that the defendant was a currier, &c.” * Brown's 
Entries, on the act againſt buying and 
ſelling live cattle—The defendant 1s here alleged to be a 


* 1. 


hey relied upon the preamble of the act, rather chan 
che enacting part; and argued, that both muſt be ou to- 


gether. 


2d Objeation—This action is brought upon a ſuppoſitior 


3 id 


—— 


cc belongs to the Dean and Chapter of Weſtmin mw 1 5 | 


cc the liberty where the OFFENCE was committed: whereas 
the act of parliament, this third part of the 8 muſt be- 


long to the city of London, when the offence was committed 
WITHIN THREE MILES of zhe city: —_— the Mace, ER 


* 


gp 
. * 


* 
* 
* 


Hilary Tore bene e \ 

* n e Eier . in . a reſpelt, | 1558. - = 

171 5117 Fs ity reign A. 44 MS 3 1 N | | Roan; qui 77 
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For the goth feddion f 97 2 gives to eee of Len- Krenz. yo 

don, a JURISDICTION extending Zo ALL places * 550 5 miles of » V. ante pa. 10 

that city: and, at the ſame time, ExcLbDEs all bthers in ge- 389, 390. 3 

neral, and all the other juriſdiction * eſtabliſhed in in dir 3 & © 
particular, from having ANY u „ within three jan. © 17 

miles of the ſald city. he: that if the a of London have "© 8 

not juriſdiKtion 7 in ALL places within three miles of the city, il 

they have none AT ALL prays Thens der tara ad of parlia- 6 op 

© Naw: Drury Low pears N Was 3 to be the place 1 9 

WHERE the es +3 was committed: which is clearl 5 

within three miles London and therefore is be. 

within the juri/difion given ps city by this clauſe, althbugh "98 

- It 7 indeed actuaſ i ſituated within the Iiny of the church 8 1 
minſter; W the pens ty belongs to the ©) * 36 

% Londen not to the 3 > of Weſtminſter. | 7 

b 46. which gives the penalty; viz. 4 to the King; * 5 : 

; to the proſecutor; and 3 ie the city, _ h, town, or | 550 

bord or lords of liberties wv | ol er committed . 4 : oem 

* rer eited 1 , a this ſecond ob: Fl 
of ok jection.” 1 4 that the u venue is e = 
it bang nid TM Middleſex | * y 1 1 
Mr. Norton” contra for the” plaintiff, was going to anfter Wei. 

the objections: but 1 was ane 9 | . + i 

| dhe. „ * 0 
iſt, The act is not confined to ee ſorts of lather, 8 

[, Nor to partigular aaa ; It extends to ALL red leather, and 68 
to EVERY The preamble indeed is general, and * 5 
D does not Sake © or intend to ſpecify and enumerate every > 1 
J 1 caſe. But what the legiſlature had in view, in 1 
« Wa this "_ Ou eto ſecure the STAPLE pa FRE wy. 
| 2 | 4 1 
0 |: 
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1 | 55 
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Roni, — 4 5 cutting leather” This would not have remedied the cat 


dae oe anſwered it-end of che ach e be, 


e. 1 4.” Rech . commit this neee. 
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„Nen ha lnkabitants of Cold A Aſhton. i 
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Trial put e 8 Rex _- Martha 4 e * 
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; | The Era 3 alleged. fon: | potting it off, 6 the counſel. for 
che defendant, (who profeſſed themſelves to be counſel, in 

this particular caſe, a the Crown) there had 
been, a libel publy/bed, relative to the qu ſtion iſſue, . with, 


regularly - given. by che proſecutore, 


Fe 4 


* 
We 4, 7% 
3 892 - 
* 
1 


the c cauſe, 


The n 5 a aka came is ho at. 
the laſt ſummer aſſizes, before Lord Mansfield, this libel (juſt: 
then publiſhed and diſtributed,) was produced in Court, and 


' Two of the principal proſecutors, hey In Court, were 

e charge ak 1 procured the ſaid libel: to 
ritten, publiſhed and diſtributed; It -purpotted, in — 
j title- to be printed for, a gppbliſhed by ' Shepheard,' 
the lhe of a principal proſecutor: and an affidavit was 
1gread, _ him the publiſher, and that the copy Produced: 
"War Bong x him in hu hom, aud that he ſaid, great 
e been ſent ti the Sur Afkzes.” 5 SPE 

. 

335 The next day, aus of che Caid proſecutors only . an . 
5 davit to deny the Uharge; but in * a manner that it N 


fired it, * 3 enn * 


The unſel for the anc as it „ 0 5. not ene 
what witneſſes or rv Ha pamphlet had been conveyed, ap» 
prehending that ſuch” eee were not only a contempt of 
the Arr hi miſdemeanor, but might invalidate any 
verdict obtained proper inquiry could be made into 


| the matter, « deſired chat the trial e might 2 n 


Which was conſented to, by the counſel for the defendant 
and an or 
one ſide, e 


rented to by the other. 


1 were afterwards moved for and eranted, 
againſt ſome of the perſoris concerned in printing and pub- 
lſhing the ſaid pamphlet; and were ready for trial at the 


ſittings after this term, in Middle Jer and London. . 
* 1i2 e 
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complained” of in Court, as calculated to inſtruct the wit ; 
n ene ths jury, ave." „„ + * 


was accordingly made, upon the motion of 
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* 


* 


nee: wed, 
75 A 


Mas THA, 
GAT. 


8 
* 


7 ; — 8 
1758. | Mri Attorney: | 
Cron, moved, a, few days ago, to put off the intended tri 
Rix v. of the indifment again the defendant GRAT, TIL ArTRR 

Mara the trial of this information Mich had been filed againft the 


_ Ga ar. . frubliſbert of this libel ; or at leaſt to the next following aſſizes, 


to theſe now approaching Lent aſſizes; to the end that the 
publiſhers of this libel might be tried in the inttrim, and re- 
ceive judgnight, (if convidted :)- which, chey ſaid, would 
tae ofthe 


proper er influence which the publication of it 


Which motion being ſtrongly oppoſed by the counſel for 

And now Lord MansrELD delivered his own and Mr. 
. Juſt, DexsoN's and Mr. Juſt. WiLMoT's opinions, (for he 

"ſaid he did not know Mr. Juſt. Fosrer's, who had juſt ſent 


him a letter to inform him „ that he could not be here to- 


. day;”) which opinion. was, in ſhort, (though he gave it 


very much at large, ) that the trial of theſe informations for 

publiſhing the libel, was Nor /o connected with the merits of 

the queſtion to be tried upon the indictment, (which was a 

mere queſtion of civil right, though in the form of a criminal 

rr as that the trial of the civil right ought to be 
a 


publiſhers of the libel. 


At the aſſizes, the counſel for the proſecution deſired the 

trial might be put off: which was conſented to, on the part 

of the defendant. If they had ng I ſhould have adjourned 

it myſelf. But there is not the Ene reaſon now. For at 

that time it appkared that one, if not two, of the principal 

proſecutors attending the aſſizes, had been induſtrious in 

1 diſperſing and ſending it about to the witneſſes and jury for 
* Shepheard. very unjuſtifiable purpoſes. But now ® one of theſe principal 
roſecutors chiefly concerned in it, is dead, and was ſo even 
before the motion fer the information z the + other is Nor 


4 


+ Lewis. 


* may remain upon him: ) and the only perſons fixed upon by the 
affidavits, now actually under the charge, are mere pamplet- 
fellers and publiſhers, of whom they were bought. And he 
could not, he ſaid, upon the beſt conſideration that he could 

ive it, at all diſcover or conceive how the conviction or ac- 


quittal of them of the mere FACT of publication of this lilel, 


Could any war ect the merits of the queſtion mages. 
the civi] right; or how the trial of the point upon the civi 
right could be at all altered, by being brought on before # 

| 3 the event of the criminal trial for publiſhing the lib 
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ed till the determination of the information againſt theſe 


now under the charge of bgÞthg concerned, (whatever ſuſpicion | 


ig, TY 


e Ga 1 . „ 1778. 
1 eee againſt the printipal proſecutors of this oo, 
indictment for the nuiſance, for inſtructing and ſuborning Rex v. 
witneſſes, or for undue endeavours to inſluence jurors, that 3 a f 
might have been a reaſon for poſtponing the cauſe till theſe Gar. 
charges relative to the conduct of the parties were tried. 

Tat that is not this caſe; and ens 
informations were, or were not, Oo 

libel, can no way affect the N . 8 
how be given in evidence... +; 
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Magee ms ny muſt be DISCHARGED. | 5 
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ker h Inhabitants & Mayfield. | 


| "Ws this CASE avdgad, in the TABLE ; and af large, in the 
warte edition of yy. SETTLEMENT bans Ne 144. 


Falle) 1 Connell. © hp 
RY R. Afr ſnewed cauſe hy a procedends ſhould not Procedendo 
ego to the borough: court of Portſmouth * who inſiſted on 2 REY 
2 right-to ene ther AFTER a ood cum con.” r 
2 nA cauſe without 
| He, o on the contrary, inſiſted that, by u vroviſo i in 96. of the preſence of 
the 21 Jac. f. c. 23. (4 to prevent ſuits commenced in in- an utter bar- 
.« ferjor courts, from being removed into ſuperior, unleſs, _ eee. 
« c. there ought to haye been an utter bart iber of 3 years N ve 
ſtanding PRESENT at the trial of the cauſe: whereas no ſuch 
| perſon, was preſent at this trial. Fot 4vant of | which, the 
trial, he ſaid, 'was void; and Fun. corpus to remove the 
cauſe, was well brought. In proof of he cited Cro. 
Car. 79. Clapbam i Caſe—(2d nen) i poĩnt * 
« it is eſſential that an utter-barriſter of 3 years ſtandin 
« preſent, either as judge, on, Kepa el 3 Aal 8g. 
Anonymaus. A like reſolution proving the neceſſity of A 
_ uttet{barriſter's being preſent ; or elſe, that this act, by vir- 
| tue of this proviſo, does not extend to the caſe. 


Mr. ?; ater, contra, for the . This qualification, of 
being — of 3 yo_ ſtanding, &c. ONLY extends to 


| 13 RE... 
4 „ N 
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he: 
” the caſe'of | 

Furr v. — 232 ö of the u 80 that 

\ McCon-. oem or oe verpennt the n _ ha 

| NTT. i 34 394 bt bb. 45 ; : ; : 

| puty, and 

4 An the defendant relied upon the 
cauſe” out of this inferior Court; 


any defence there. (5 9 „ 
, wilt S | 
N. B. The provis0 is, hot Tony this _ (of 21 7 I. 6. 23.) 
4 ſhall extend ox. v te SUCH courts of record in cities, 
0 2 towns cor) rate, "and elſewhere, and for ſo 
time only, as there is or ſhall be an utter-barriſter 


f 3 years'ſtah l e bar, of oneyof: the four inns 
K of court, that is or ſhall be feward, under-fleward, or 


« deputy feward, . ae 4 2 7 or. recorder of the 


. 
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4 ſame inferior 725 or that is, or ſhall be from time to 


© time, aff —— to ſuc judge or tr ons of ſuch inferior 
« courts as L not be uttef*barriſters of ſtanding, as 


« ig afore A ; Abs THERE PRESENT; in which, ſuch 
actions, bill, plaints, fuits-or- canfed, ds or ſhall be | 
« brought, commenced or depending; , not 2 43 


« fel in any action, La Ko or —_ then dependi 


* the ſame inferior 
 Lonn/Mandarazn——Ther; juclge, 1 be ſuch # bar- 
. Anifter; ean be of no. Sad thr court, unleſs be HIMSELF be 


THERE. The meaning of the act is, that ſuch an utter- 


5 ought, in al 23 10 be PRESENT at the trial. 


1 „ M eee . Juſt; 'WwnorOcrtinl: 
that was the meaning of the: a beyond e, "Ih 
As il des the trial now e is void. 


The ung (to ſhew- e cc Ay there pid 1 ive 
e VuVrit of pracetemilo, to be directed to the Mayor, ae, 
| * e men, and: burgeſſes, of the borough of B "rb 
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counſel, 


* F rs and MORE TOGETHER, 
_«- days ſpeęiſied, (which ve 

66 G. 2. vers other da 

« the day*of taking the ns) 
tc at. London, at the pariſh 
« the ward of Farringdon 


© KEEP a certain , (whoſe ow was t unknown 
« to the jurors,) in and pon the common and ancient foot-way 
5 on-the- north-ſide of the Areet there ſituate, called 
C Ludgate-hill : ro DELIVER but certain Gn wary BILLS OF 
5 HR OCCUPATION, to 13. : which ſaid 
„ A A, ee the ah, and kept there, —_ e {aid &/rza- 
« beth, did, on the EET AND . 
4 UPON ,th ne ay DURING the / 
« [time dei, | DELIVERING, — DfSTRIBUTING. — 
2 bills as: aid ; whereby. the am; foot-ay, at (thoſe ſe- 
veral da d times, | was great/y IMPEDED and OBITRUCT» — |» 


pa o 


quaſhed, 


c there 2 —— 
a 4, in SAME WAY, a, 
_— uſed to a to the great damage and common; NISSAN 
55 ** Laid, cabjects and and pers the N our: e 
the king, is crown | and __ 
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By. law to give Aus os genval PO rape, by the: king's condi at 
power of amo- "© : | att6rtiey;-to the defenflant's plea to an information in 
Rn the ary e nature of a | quo warrants"exhibited againſt Thomas 
law, thong . Niese, to 75 what 7 he L axed be ys 


00 das og IO | 
had no power |. The — . fubltance)- ie, that ert nd 


— I rough by 8 ion, prior to 1 ting a time 
by charter, g it, 'there were, and long orelhad' Z - 
bd by deen —— — Forth riiteTs patent 
i 83855 of incorporation, dated 11 Feb. 17 Cur. 2. — after re- 


Dorporation, &r. firſt confirms the ſaid incorporation and 
letters patent name, conſtitute and confirm the ſeveral 
rs, and (amongſt the reſt) twelve portmen. Then they 
to grant and confirm; «that all aleftiont of the port- 
« men, and of every of them, by the death on ROA of 
ce r of them, or otherwiſe in whatſoever ner hap- 
« pening, ſhould from thenceforth for ever be and 
« ought to be made by the OTHERS or RESIDUE of the po * 


| « for the time being, or the greater: part of rage? 4 


Then the plea ſets forth the W&@ tance of thi letters p 
tent "ys the =p * their e 2 


The p 
3 « That the bailift rgeſſes and co 
, the time being, ox /o many of them as wouldthe preſent, have 
« met and aſſembled, and of gight ought to meet and afſem- 


44 ble together in the AM Wltycarly and ev . at 
< divers times _ year, viz. Mice on the 8th ember 
in every y — OY and for the con- 
„ *  * faking 


f ke, 5 Richardſon. 2 , „. 
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that this town or horough had been, for many ages, 4 


their liberties, free waar, franchiſes, c. Then the 


dnalty for | 


#* 
Pl. : 


1 ; 4 * > «- Þ 
— 8 F Tr 


— 


— 2 
a 
PF , 
= &t v 
a 


» 


—_—_ — 
a a 2 
a = . 


- 


* 


Pe 


S R 8 8 


W Amar Goh. . 


A b abou and tranſaQing of other lawful and .neceffary | 1758. 4 
og gh, and the good rule. and "> 
| again at ' Michbelmas. i an every Rix v. | 1 
3 for the tranſacting of divers lawful and neceflary- Ricuand- 
inefſts,. &:.;, and alſo at ſuch THER time and timer in u. 
"66 « the year as to the bailiffs of the ſaid town or. borough far 
e time being hath ſeemed meet and neceſſary, h DUE 
e being previouſly given — 2 for the better order» 
« ing, regulation, and government tot. the. ſaid town or bo- 
« rough: atavhich ſaid aſſembly, from time to time had and 
« held as aforeſaid, the bailiffs 57 the aid town or borough | 
4 for the time being, during all the time afqreſaid, haye g 
« right preſided, and OT oath ng 1750 | 
ought to preſide; an es al 
K. A laſt aforeſaid, hath mi and 1 called the 
„RRE Court of the ſaid town or. borough.” .. wh b ae V. 


Then the plea further ſets forth anothe# then and ai i | 
fiſting cuſtom and method of electing, ſwearing and admitting 
the portmen, r vacancy or vacancies hath or have 
* by 5 au oy 7 gr diſcharge, or removal of 


— ke . town, or in any wile 
an 2. "< Thas oft of the portmen, or the 


ö L 
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4 greater parigef” THEM, have . n AND. GON= g 
4 « yENIENT ie after the ha Pyening © ſuch vacancy or va- 

4 cancies, in che coul il chamber, for the election of 

« another 8 25 1 | portmen; and, in the ſaid room 


“ there, have elected 4 BAL AR and of right ought ato 
& elect and name, out of the then flirgeſles of _ Ki to 
or borough then reſident and inhabiting. within it, ſuc 
other perſon or perſons as the ſaid> then nxsibog of the 
4 poxtmen aforeſaid, or the greatef, part. of THEM, have 
«, thought fit and proper to be a poxtman or portmen of the 
. ſaid town, to fill up ſuch vacancy or vacancies: and. ſuch 
' 6 perſon or perſons /o elected, and named to be a portman or 
4 portmzen of the ſaid town or borough, and being reſident 
« and inhabiting in the ſame town, hath and have, for all 
2 * A's been ſworn and admitted, and during 
at time bught of right to be ſworn and admitted into 
4 the ſame; office or ohms. and 4 ery perſon / elected, 
1 ſworn an d admitted, & being. reſident and inhabit- 
“ing, Uh uring all 3 time . 4 id, hath of right en- 
4 joyed, had, uſed and exerciſed, and during all that time 
« ought: of right to have, uſe and exercilc, and) ſtill;ofuright 
8 '* ought to enjoy, uſe, haye and exerciſe the ſaid office. of a 
« portman of the ſaid town or borough, and all the liberties, 
„e rights and franchiſes to that office belonging and 
2 pertaining, from the ime of his admiſſion thereto, until | 
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Knight, —— 


and for the fafd boroügh, on the 13th of January 8 
den 


mat Richuruſon and John Gravenor, being then bailiffs, and 
ite above named Famer Wilder, then one of the portmen of 
the faid town or borough as aforeſaid, and a number 


there held a great court of the ſame town or bordugh, due 


* e ple A f POM A That | 1 
town or borough, ates he e of hay be 
ought, according th che cuſtom of 2 5 


Hy town, or 
to be reſident and inhabiting- -within the ſame town 


Jo! * gh, or the Hberties thereof; and according te the 
the farc town or borou ; and r TU Duty x 


Ni of of fete ht to ATTEND and be PRESENT ar 
SEAT rour? of the da aid 49win or boroughs held' or 
Held A* Moot-hall aforeſaid, within the ſaid town or bo. 
Tough, # "ADVISE and” Aster the N in town or 
*botouth for the time being, in the ule 2 


ND, 


EASIER fame day and year, wer be . W 
hole year then tut aſt, and-upwards, Sir Richard Lo, 
ent, Humphrey Rant, Elli. 
Brand, Michael Thirkl the younger, en, Gad lud Clarke, Wil 
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| "hen portmen of the ad town or borough. 
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of that year 0 th 
faid Sir Richard Lloyd, Sc. were portmen as afereſaid, divers 
courts of the ſamg en or borough-were holden, Er. 
at is to ſay, one great court-of the ſaid ue ——— 
was duly holden at che ſaid Mau- ul of th ie ſaid town, in 


re 
be 
to 
Ty 


-other great equrt of the ſaid town or borough was duly 

at the ſaid Moor- Ball, Wc. on the 1th of 4pril R5.4 ohe 
' other'ori the oth of June 178535 and one eber on the 19th of 
Thea 1955. before the holding of which ſaĩd ſeyeral-courts 


» DVE 1 Fs GIVEN N 6 
* r . 4.7 7 4 * 
per on u che ie och er Heide | 175 way „ Ger de. ſaid T ho- 


of the Then, burgeſſes and commonalty of the faid town or 
borduph, irt due manner, according to the cuſtom. of the 


-ſaid borough, met and afſembled together in the Moor-ball 
aforefaid within the ſaid town or boroughz and then and 


notice of the Joldin thereef having there been previouſſy given,) 
for the ale of bailif of the ſaid town or | borough, and «x 
pet _ tranſaction of 2 other lawful and neceſſary N 8 


Abe Tir eee, „ 
oft de vn or brought | 4 7 = 
That che ; faid Sir Richurd. Lloyd, Ja 3 


K umphrey Nant, Ellis Brand, —— Theek Tra, Good- 
child Clarke, William Hammond, and George Fofter 7 Miell, 


| 10 ha A t t WIL FUrIr AB. 
; A t 2 & and every and 
s from the ſaid 

, which had been 
ſo ad holden Ache — town o — within the ſaid 
22 of one year then laſt paſt as aforefaid, and from every 
"thoſe great courts ; and had voluntarily negleFed, and every 
each of them dad voluntarily NEGLECTED to attend at the 
did great courts'ſo holden as aforeſaid, or ar any of them : and 


v5 7s ll neglefted and omitted the duty and execution 0 . 
one of the portmen of the faid town or 

of een eby DEPRIVED — then bailiffs, burgeſſes, and Manny 

'alty of the ſaid town or eren e the ſaid 

great courts of that coiinſel,” aid, affetance and advice, which, 

1 ee e Se gr of portman of the ſaid* town or do- 
rough, and "according to the OBLIGATION of the OATH of office 

by Bim taken in that behalf, he :0wght to have given; to the 

great hindratice and delay of the UBLIC buſineſs of the ſaid: bo- 


rough ;" to the great damage, di ment and prejutlice'of the 


to the great hindrance and in open ſubverſign of the 
** nent, and conſtitution of the ſaid' borough. 


Lug neger 146: ſaine Pes court e, We faid Ver dr 
borough holden on the ſaid 8th day of Seprember 173 5, for 
che purpoſes aforeſaid,” (the ſaicł great court having notice of 


burgeſſes and commonaſty of the faid town or bo- 


1 4 23 Humphrey Rant, Ellis Brand, M. _— Thirkle, Good- 


and each of them reſpectively, mould ſeveral 
« jvely HAVH NOTICE ' of the lar of duty tharged upon "AS 


« of them, and be ſummoned to appear "hat is NE, eat 
* Cut of the ſaid town or borough, that is to Tay, in! the 


c Moot-hall aforeſaid, on Mon ny the 29th day of the ſame 
ny ember s ſeverally and reſpectively to few cauſe (if they 
© or any” of them could, ) why Sen of them reſpectively 
* ſbould'not be DISCHARGED from his 2 OFFICE 9 LA PORTMAN, 
82 FOR hin reſpetive NEGLECTS eforeſai 


| -- nl 


— | 3 136 %% 


keen Mer x" omen the ame 


bailifs, burgeſſes, and commonaltyof the faid borough, and 


the premiſes,) it was in due manner ordered by the ſaid then 


« child Clare, "William Hommind, and Georg over Tail 


N 3 
R1Cfann- br 


SON. 


2 


thereby each of them the ſaid Sir Richard Lloyd, c. and G. 


ah then met and aſſembled at that great court as aforeſaid, 
That the ſaid Sir Richard Lloyd, Foo Sharrowe, Samuel 
1 


** 


84 


— ——— WS tr cr Er A 
* 


% 25 o 4 and. 
the fame great court; and. of tha 
them reſpectively, of his aforeſaid neglects; and were then 
and there ſeverally and re/Miffively. SUMMONED,, and -every and 


i ſaid Monds 


and there bailiffs of the ſaid town or borough, andthe {aid 


commonalty of the ſame euer borough, (due notice 


due manner according to 
meet and aſſemble in the Moot-hall aforeſaid within the 


then and there ſolemnly and ſeverally called for that purpoſe, 


did NOT nor did any of 0 then wp 


there Weng. "ay DAFAUET thereins:, K B+ V 


„„ Lloyd, Ec. and every of them ſhould have notice and be ſo- 


5 5 es < | <6] : 
Lal WE ©; 3 Vo | 4 
a , , 


e | _ ob of the fad they 
next great court of the ſame town. or borough, to wit, on the 
20th oe of _ ſame September 1755, each of them the ſaid 
Sir Richard 8. S. X., H. K., E. B., M. T., G. C., 
HAD NOTICE. of the ſaid order ſo 
rge alleged againſt each of 


zach of them Was then and there in ue manner funemoned to ar. | 
tend and appear at the ſaid then next great of the ſaid = 
town or borough, to be holden. in the Moot-WiW aforeſaid in { 
the ſaid town or borough, on Monday the 2gth day of the 
ſame September, by the bailiffs, burgeſſes, and commonalty of 
the ſaid town or borough, and to ſhew cauſe (if any of 25 
could) Why each of them the ſaid portmen reſpectively ſhould 
not be diſcharged from his ſaid wen nh en wal ” 
reſpaſtirencglents aforeſaid, - bil =. 


That afterwards, that is to oY on. ks: 2 . nt the 
per day of September in the ſaid year of our Lord 1255 they 
the tai Thomas Richardfon and John Gravenor, being then 


James 


*, ilder being then one of the | Iowa of the faid town 
or borough, and a great number o 


the then burgeſſes and 


having there been previouſly. given in that behalf,) did, in 
a gt ha of tlie ſaid boro 


town or borqygh, and then and there held u great court 1 
the ſume town or bagough in ee the ſaid town or bo- 
rough; and the ſaid Sir Richard L , oY 
E. B., II. T., G. C., V. K. and c althou gh they were 


. 


6.4 rp ATTEND ot that. court, 
or SHEW ANY CAUSE 1 d each of them ſhould not 
be diſchgrged from the 5 office of portman of the ſaid , 
town. or borough : but they and each of ahead then "oral 


> 


Sg manu rere 


That at the by wh great court, te. ſo 1 as ; aforeſaid o on 
the 29th of September 1755, a FURTHER day 
war given by the ſame great court, to the ſaid Sir Richard 
Lins bf e y, until the then next great court of the 
ſaid town Mborough, to be holden in and fon the ſaid town 
or borougli; at the Moot-hall of the ſaid town or borough, on 
T weſday the L4th day of Ofober then next enſuing, to ſhew ©. 
caule as aforeſaid : and it was then and there in due manner 
ordered by the ſame great court, that the ſaid Sir Richard | 


« 5 and reſpectively ſummoned to appear at the ſaid then 
| « next 


| 1 
| | 4 5 F 
> ** | 


F 
„ * 


t« bert rest eur, Se un be holden, Gr. en dhe fail 198. 
« Tueſday the 14th day of OMober then next enſuing; ſeve- . 
_ & rally ani reſpectively to ſhew cauſe, (if any of them 
. 3) 
(. for; the cauſe aforeſaid alleged againſt each of them son. 
« ws Sri be diſcharged from his office of portman of 
4 the ſaid town or borough, far his neglects aforeſaid,” 


* That afterwards, and before the holding of the ſaid then 
next great court of the ſame town or borough, to wit, on 
the 10th daꝶ of the ſame October in the ſaid year of our Lord 
1755, they the faid Sir Richard Lloyd, We, and each of them 
reſpectively, had due notice of that order, and of the charge 
alleged againſt each of them reſpeCtively, of his aforeſaid 
neglects; and were then and there leverghhy and reſpectively 
| u, and every and each of them was then and there in 
due manner ſummomed to appear and attend "at the ſaid then next 
great court of the ſaid town or botough, to be holden in 
and for the ſaid town or borough, on Tueſday the 14th day 
of October then next enſuing, to ſhew cauſe (if any of them 
could, ) why they and each of them reſpectively ſhould not, 

Fer the cauſe aforeſaid alleged againſt each of them reſpectively, 
be diſcharged from his office of a portman of the id town | 
or — for his neglects qforga ill. 


That on the ſaid Twe/day the 14th of October aforeſaid, in 
the ſaid year of our Lord 1755, Lark Tarver and Thomas 
Bowell were bailiffs of the ſaid town or borough ; and that 
the aforeſaid Sir Richard Lloyd, Wc. and James Wilder, were 
the then only portmen of the ſaid ton "4 borough, 


| | 1 Ky 3 
y they and each of them reſpectively ſhould Rrcuann- 


Ttßmhat on the ſaid Tuęſday the 14th day of October aforeſaid, 
they the ＋ ors Tarver and Thomas Bowell, then being 
bailiffs of the ſaid town or boxough, aid the ſaid James 
WitDER, then ONE of Zhe porige” of the ſame town or bo- 
, rough, and a great number of the then burgeſſes and com- 
monalty of the ſaid town or borough, {due notice in that be- . 
half having there been previouſly given,) did, in due man- 
ner according to the cuſtom of the ſaid borough, meet and 
aſſemble in the Moot-hall aforeſaid in the ſaid town or bo- 
rough, and then and there held a great court of the ſame 
town or borough, for the tranſaction of divers lawful affairs 
concerninghe good rule and government of the ſaid town or 
borough. —- . e He | 


Q 


# That at oe ſame great court, &c. ſo holden as aforeſaid 
on Tugſday the 14th of October 1755, the aforeſaid Sir Richard 
„Oc. were ſeverally and ſolemnly called, and every 

and each of them was ſeverally and ſolemnly called to ap- 
pear and ſhew cauſe at that court, (if any of them could,) 
why each of them reſpectively ſhould not, for his neglect of 


* duty 
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Ries | 
| LCHARD® | 
80N. 65: called as laſt aforeſaid, 


- zobolly make default therein; and neither they nor any; them, 
nor any perſon on the behalf of dem er a did 
then require any future day or time to be allowed ta them or 
any of them, to ſhew cauſe as aforeſaid. 8 | 


* xately weighed 
| 22 cc 23 of them the ſaid 1 


„ from his 


To 


1 them reſpectively 


: * 


% * 2 F — 5 1 
1 RO / Ag oo = = 
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. again each of them 
2 be dif wed; "ad revered fm 


de the ſaid town or. borgug 
Richard Lloyd, . ſo cms 


2. 


cauſe whatſoever, at that court, 
why they or any — 


rough: but they, every and each of them, did then any 


ſaid Lark Tarver and Thomas Betuell, then 
the ſaid town or 
and common the faid town or boroughs. chen ſo m 


an mas 9 hr, rin the faid- great court of the 


being bailiffs of 


town or boroug h as — on the ſaid 14th day 0 
having taken che pre- 


October in the "Fear laſt mentior 
miſes into their conſideration, and, having fully and delibe- 


S. 
S. H. R., E. B., A. T., G. 2 


« ſhould be DISMISSED, DISCHARGED ang and KFMWOVED from 
is office of a portman of the ſaid town or borough: and 
war then there, by. the faid 
. duty, DULY diſcharged and . 
office of portman of the ſaid 
« town of borough; __ each of them hath ever ſince 
« remained and 7 and yet is diſcharged an 0 
ec therefrom.” | * „ 
"Ba 


That che aforeſaid Sir R. L., J. S., 8. K., N 
M. T., G. C., W. H. and G. I. T. being ſo 
char ged and Temores from their ſaid * ; 
aforeland, the ſaid FJamePW ilder, afterwards on the fame 


cc court, FOR his aid neg 


day and yeal, and from the time of their ſaid reſpective dif. 


the election 
gh ber rein =. 


charges and removal UNTIL AND AT the time 9 
OTHER, en of the ſaid town or boroug 
mentioned, remained and was a portman of the ſaid town or 
' borough; and then, and during all that time, ka. As ONLY 
. of the ſame town or borough. | 


That afterwards, on the aid Tugſun the Aa of Oco- 
ber aforeſaid, in the year laſt mentioned, the ſaid Slide Wil- 
der, being THEN the ONLY portman of the ſaid town or bo- 
rough, retired and went into the room called the council- 
chambery 1 in the Moot-hall aforeſaid, in the ſaid town or bo- 
rough, in order to elecr other burgeſſes of the ſame town or 
borough, reſident and inhabiting within the ſaid en or 
borough, to be porimem of the ſaid town or borough in the 
* poremen of the ſaid town or borough vacawr «: 


* 


— them re. 

ſaid office of 
DEE 
Din 'NOT,, nor A pi, of TRR AT» 


them ſhould not be bre | 
moved from his ſaid office of prtman of the ſaid town or bo 
ere 


the ſame, the ſaid covrT did then and * 


wu 
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1 
N * by 
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E Z. Sad AS re rene „ 


tc 
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Pater Termagy en- 25 0 


11. and aid then, in dhe laid room theres ig dus mn 1758. 


ner ELECT n the” ſaid: Irons RIchanDeon (being then Gece : 
Ex v. 


| 8 there 2. of & ſame town or inhabit- 


yy and proper . 5 to! portman thereof,) to be ons of 508. 
the portmen of the (ai m or borough, in the place of one 
of the e e the laid * ä „ <-# 
te aid. | | | £ 
* Faia Wbt — being eee bo bs 
of the faid town or h, ring Sls and be- 
was admitted to or took upon him the execution of 
 thatis to 2 at the ſame great court of the (aid 
town or — 5 Moot-hall aforefaid, on the ſame 
Tugday che 1 "tay y of Oar in the yea laſt aforeſaid; at 
the lane great court of the faid ton or horough, in the 
town-hall aforeſaid, did then and there, ETORE the ſaid Lgrk 
Tarver and Thomas Dowell then #41L1ves of the ſaid town or 
baro ugh, in due manner and according to the uſage and cuſtom 
of the faid borough, rale his corporal oath for 7 25 en, 
e woo of the ſaid office of a portman of the ſaid town or 
zugh in all thin 3 g the ſame, and AL oTHER * 
ae then required by that behalf: and thereupon, he 
the ſaid T. ganas * was then and there, at t lame 
great court, in due manner admitted into the ſaid office of a 
of the faid town or borough. And th. „ and 
virtue 70 0 he the ſaid tay of Gerz 


ROS 4 25 
And by eee, Sr. We. | 


King's coroner and attordey Murs Jags 


t joins in demui 


bauer Was three times * 


. ion was, © 1 the befeodene link 
| 22 title to the alice. Which general queſ- 
tion was vided 1 into two ſubordinate ones; via. 


iſt, Wheels oi nine portmen had been well and duly 
, REMOVED ; and, (admitting that they were ſo,) 


_ 2dly, Whether the defendant 2vas well CHOSEN. 4 


F rhe counſel for the ana "Br That the perſons 1ſt Objection 
inoring had no powe ts ame Yorporation' have no to the removal. 
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eee Gedi a. 5 
| fuck power inherently or incdntah 7 apdnone iein the 
— © , ſent caſe, either — to aig corporation by re 
"Hou EIS yn ns eee yg e Honor 7% 
== et They cited Magna Charta, c. 29,—* "Null PT, "wn 
ec ſechetur de | mt tenementa 71 8 5 Judici pee 
„ aua, wel per _legers terre. s Caſe, 11 Co, 


may, 1 writ, diſeharge ſome ang aftegpnviction. See 
Sir Sawyers NN on the gug warrants 2 
Londen, fo. 22. State Trials, vol. 4. fo. 1 C. Where 
Sir Nobert mentions the caſe of a coroner. F. N. 5 
edit. 38 1. Old edit. 163. Writ de Coronatore nd he 
enerands., Regiſter 177, 178. Writ de Cohronatore eligends ; 
d 1 endo. F. N. B. New edit. 353.5 2 
oa Writ 4 Elie Viridariorum Forghe.. yer 333. 5 

Paſch. 16 Elia. pl. 28. which Jay a reſtoration I writ 5 

citizen of Londen, who had be een disfranchiſed.. | 


| 
nn Ro Theſe authorities they cited to inuſtrate and « deduce the 
N 
| 
| 


re, the conyiCtion ; is * 


« iſſue out of the king's courts, wl 
Ally in the crown.” * 


and to ſhew that the power is ori 
1 Lurers Caſe, Style 477, 480. it is ; aſa, A here ot 


i 
doßtion, « That, in conſequence of a convictian, writs ſhall 
( 
{ 


” be a cuſtom or a ſtatute to warrant a ee eee 


1 Ld. Raym. 391. Rex v. Mayor 9 e Bf 19-# 3: 
( ad point,) the court held, that the corporation ought to , 
 ſhew a pqwer, either by cuſtom g 77 5 their letters oa 1 
. 2 Ld. Rahm. 1564, 1565, 1 66. 7 | EF 
bt ec. of Doncaſter, recognizes the 3 of 74 Caſe nd : 
Yates gale, „That a freeman ſhall not be removed, but by 8 
> cc charter or preſcription.” That return was guaſhed; and 
=—_ a a peremptory mandamus iſſued. And A. 29 OR. 3.3 R. Rex 
= 9 v. Ponſonby, was agvegable to this. 7 
| The only dictum to the contrary of this debe, i IN 2 ” 
Strange 8 19, 820. Lord Bruce's Caſe: where it is ſaid, © That F 
« the modern opinion has been, that a power of 1 
ce incident to the corporation. But this report ! _ I 
but little weight: for other accounts of that caſe differ from 
it; and . there hinted e ven an 25 
| where appear. 1 Fe 
0 
ad Objection to Second objection (under the firſt MY . « 
the removal. | * 
: Here was No ſufficient causk of removal d portmen. « 
Mi 
* „ er was no breach of their duty ſo as FE 
to occahion a forfeiture. 1 Hawk. P. C. 168. 2 that the 2 
nsction of forfeiture by are non-uſer is not well „ 2 


by che abs aden maintenance of it. 
ve 7 
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This 
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- This duty, © of attending to adviſe and affiſt the bailiffs 
te at the great courts,” is NOT conſtant and continual but 0C- 
CASIONAL only, and when they receive notice to do ſo: they 
are not obliged to attend the ordinary and commen buſineſs of 
theſe great courts, And it is not here alleged, that any 
* counſel, aid, aſſiſtance, or advice was wanting, Indeed, 


the plea & concludes, that this was to the damage and pre- 


« judice of the corporation, and their hinderance, Sc. ut 


there is no ſpecial damage laid: and the ſtating a general da- 


mage to the corporation is not enough; without ſhewing par- 
ticular prejudice to them. 1 f. 233. 6. is expreſsly io *.-, 


A burgeſs's non-attendance at ſeſſions, is no cauſe ſufficient 
for a removal of him. Regina v. Mayor and Burgeſſes of Pom- 
fret, M. 11 Ann. in Lucas's, Report 107. is expreſsly ſo re- 


But even admitting they had this. power of removal; pet, 


it ought to be for ſucb an offence as Was againſt their oath 
Nee: and conſequently, #his oath of office ought to be ſet forth. 
Styl. 477, 478. 2 Ld. Raym. 1233. in Serjeant W hitaker's 


Caſe Regina v. Ballives, Burgenſes, Sc. de Gippo : There 


che oath 4s ſet forth. Here it is not. | 


Third objection (under the firſt point)—This is not a re- 
moval by the WHOLE body, at a corporate aſſembly ; but by a par- 
ticular court. In Carthew 172, Sir Peter Rich v. Pilkington, 
the court of mayor and aldermen was holden not to be a cor- 
porate aſſembly; but a court. So here this great court was 
only a mixt "aflembly z and act the mayor, burgeſſes, and 


commonalty. | 


Fourth objection (under the firſt point)—The removal is 
NOT under their common ſeal. 1 Salk. 192. The mayor of 
Thetford's Caſe is in point, © That a corporation can not do 
«© an act in pair, without their common ſeal.” 13 H. 8. 12. 
Pld. 91. b. 92. a. 2 Saund. 305. 3 Lev. 107. Manty v. 
Long et al. f I Ventr. 47. Horn v. Toy. 1 Mod. 18. S. C. t In 
i Ventr. 35.5, Haddock's Caſe, the words are, ,* If the power 
* to remove be at their will and pleaſure, this will ut be 
c expreſſed under their common ſeal : but in a xeturn to a_man- 
« damus, debito modo amotus may ſuffice.” There is a note at 
the bottom of the Colchefter Caſe in 1 Peere Mme, 296. That 
the method of disfranchiſing a corporator, (in order to 
examine him as a witneſs,) is by an information in the na- 
ture of a guo warrants againſt the member who confeſſes 
the information: on which there is a _judgmbnt to disfran- 

chiſe him.” The preſent caſe is NoT /ike to a return to a 
mandamus ; where the mere return of his being © debito mods 
amotuſ is ſufficient ; here it ought to be /o pleaded, this being 

Vol. I. K k a plea 
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caſes do not 
authoritatively 
prove the 4 
poſition; not 
being the point 
reſolved, 


\ 


— — 


» 
by 5 
1 
1 
by. 7 
Y* £5805 
1455 
16 I? 
$4 
"4 
LR”! 
„ 
** 
| 5 
+ 
; N 
= N 
1 
* 
WS 
15 
22 
Gy © L 
* +4 | 
# 
_— 
nz 
i 
Ky; 7 
* 
k 


Fo 


| a pot ny e 


b 
Rich po- 


SON, 
5th objection 


: to the removal, 


Faſter Term 31 Geo 2. 
2 plea to an information: which plea bught to be taken again 


| 5 Fifth objection (under the firſt point) was to en of 


PERSONAL notice being given to the g removed portmen, to 
te attend the five great courts firſt mentioned in the plea ;” 
(for the non- attending whereof they were afterwards re- 
n zoved.) 55 | FT e e 


This objection was firſt ſtarted by Lord Mangel, who 


obſerved, that for the meetings aſſembled for doing corporate 


© «& that Don notice was given of the holding thereof reſpective- 
« ly: fo that it does not appear that they had any reaſon b 

think F any PARTICULAR or SPECIAL buf}. And if fo, the 

particular notice afterwards given them, '« to ſhew cauſe 


acts, * (of ſome ſort or other ) is neceſſary; and that 
here, the offence itſelf turns upon abſences from ſeveral 
courts not holden (except one of them) por STATED days, 


during the period of about. a z yet n PERSONAL notice 


to theſe portmen is alleged by the plea; but only, in general, 


«© why they ſhould not be disfranchiſed,” will not 


them: for that is quite a ſubſequent diſtinct tranſaction. 


ſingle head if the parties deſired it. Which they did: and 


Therefore he offered to hear a further argument on this 


this objection was argued by itſelf. 


* 


The counſel fot the crown alſo objected to the notice given 


to theſe portmen, of the courts at which they were to have 
attended 7 /hew cauſe why they ſhould not be disfranchiſed. 


1ſt, They argued that it was not their duty to have attended 
at ALL great courts, upon GENERAL notice of them, WI THOur 
PARTICULAR and PERSONAL ſummont. For withoũt ſuch per- 
ſonal notice, they could not be guilty of ſuch a lachefle as 
would be a ground for a forfeiture of theit office. 


2dly, They inſiſted alſo, that PARTICULAR and PERSONAL 
notice ought to have been given them, of the charge, and of 


| the intention to disfranchiſe. 1 Salk. 214. Nurſe v. Framton. 


E v. poſt, 540. 


8 Rep. 93. Fraunces's Caſe, (3d reſolution.) And although 
it is alleged, that kach of them re/pefively HAD notice; 
yet this was not enough, but a particular and ſpecific ſummons 
ought to be ſet forth. And they cited Sie 446, 452. The 
Protector and the town of Colchefler, Bernardiſton the re- 
corder's Caſe. 4 Mod. 37. Glide's Caſe. Caſes temp. W. 3. 
foe 29. S. C. Bagg's Caſe, 11 Rep. 99. a. And it is likewiſe 


ſo in actiont. Fletcher v. Ingram, laſt cited book, fo. 87, 


88, (v. Caſes temp. W. 3.) was a replevin: and ( notitian 
C Habu was holden too general, 1 Ld. Raym. 225, _ 
. A : . 10 . | . 4 * ex 


SS ANA 


«© 


Eaſter Tem 31/Ge6. 4. ! 


Rei v. Chatke upon a mandamus to reſtore an alderman, ber 
Holt, 4 A ſummons is neceſſary, that the perſon charged 
« ma be 3 to make his defence. And this ought to 


be And it muſt be given by the proper perſon. 


6 Rep.. 29. a. 5. Green's Caſe: where no lapſe incurred for 


want of its being given in pony and vt ro pare 


and by the. proper WEE too. t 
Now the words in the preſent alle gation, har each of 


© them had notice,” may be true, though mT had r no proper, 


regular, and perſonal notice. ' 
Second point, ( viz. ſecond ſubordinate queſtion.) 
The defondant has NOT been DULY ELECTED and ſworn. 
iſt, For the election ought to be by the reſidue ; and 


> 22 is a plural term, and imports * the others -” 
whereas here was only ONE SINGLE portman left, * Us 


olone elected the defendant into this office. 


The cuſtom. requires © the portmen to gelb which 


expreſſion neceſſarily imports ſome number of them, at leaſt 


more than one ; for one alone can never be ſaid to aſſemble. 
And all charters ought to be taken according to the cuſtom 
ſubſiſting at the time of granting them. 2 nf. 282. And 


 $a$8 
1758: | 


Reg v. 
RicHarD- 
SON. g 


The iſt point, 


* 
«T 


iſ ObjeRion 
to defendant' $ 
n. 


here they have been reduced to one, not by the act of Pro- 


vidence, but by the SAS act of the r e them» 
ſelves. 4 
⁊dly, The cuſtom alſo requires a reaſonable and . 


time, between the happening of the vacancy, and the elec- 
* tion of a new portman.“ Whereas this election, admiſ- 


2d Objection 
to defendant's 
election. 


hon, and ſwearing, of the defendant to be one of the portmen 


in the place of one of thoſe removed, were all . 


ally, Beſides, he ought to have been elected into the place 
1 lome particular portman; not, in general, e into the ym 
* of ene of them then vacant.” . 


Ally, The plea does not t ſufficiently n the bath 
of office, (vide Style 478 3) nor allege that the perſons who 
edminiftered the oaths to the defendant, ( viz, the bailiffs,) 
« had fuch POWER to adminiſter them.” It is only averred 
e that he took them before them in due manner and ac- 
« cording to the cuſtom.” 1 Strange 539. Rex v. Decan. et 
_ Dublin. Per Eyre Juſtice, “ in the caſe of corpo- 
* * rations „ where the charter doth not impower any body to 

ive the 929 they are forced to get a dedimus out of 
bs 1 = M.8 G. 2. B. R. Rex v. Gibbon, a freeman 
New _— on a motion for a new trial: per Ld. 


zd Objection 
to defendant's 
election. 


4th ObjeRion 
to defendant's 
election and 
ſweari ling. 


=. Kk. 2 7 Hardwicke, 
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49 Eaſter Term 31 Ges . 

1758; Hardwicke, « the defendant when he comes to make a title 
a} againſt the crown, upon an information in nature of a 
REX v. © quo warranto, muſt make a complete title to the office; and 
Riexard- | © muſt ſhew a right of ſwearing :” and his lordſhip expreſs- 


oN. ly added, 4 ſhewing that he was ſworn in due manner and 


5 


3 
? 


* 


, form alone is not ſufficient.” Now here he has ut ſhewn 
&« that the bailiſſs had a right to adminiſter the oath.” 


Ex parte def. The counſel for the DEFENDANT: fiſt obſerggd, that a pix 
= is to be taken to a common intent: it is not like a mandamus to 
reſtore; which mult be taken more ftriftly.. . 


It appears, they ſaid, upon this plea, that there was in 
fact a removal of former portmen ; a wacancy occaſioned 
thereby; and an election of the defendant into the office, upon 

that vacancy. The POWER 10 remove, is to be tried in ano- 

| ther method; at leaſt, more properly than by hit method: 
however, the defendant is content to have the merits deter- 
mined in 45% or any method.. 


* 


Having premiſed thus much in general — ; 
Anſwgr to rt / 1ſt, They urged, that this power of removal is implied, and 
a Inherent, and INCIDENTAL 12 the conflitution of a corporation, 
5-1 The law gives whatever is neceſſary to the enjoyment of a 
grant. Upon this principle is founded the poxver of making 
by-laws by corporations : much more, muſt they have power 
inherent in them to exerciſe act ESSENTIAL 10 their exiſtence 


ang preſervation, DE OR | 


The power of amotion is one of theſe; and is Nor /imited 
to caſes where the party has been previouſly CONVICTED. 

heir power of amotion 1s the /ame after conviction as be- 
fore ; neither greater nor leſs: the conviction working no 
CHANGE either upon the charter or preſcription: | | 


Conviction is not a true criterion of guilt. For atrocious 
erimes are not purged, with reſpect to the corporation, by a 
pardon before conviftion ; (which the crown may grant if they 
pleaſe:) or the offender may run away; and thereby avoid 
being convicted at all, 8 

Such amotion cannot be contrary to magna charta. For a 
man may certainly be removed from his frzeho/d ; if he can 


be ſo by the law of the land. So that there is no argument 


to be drawn from magna charta as to this queſtion. 


If a corporation have no inherent power to disfranchiſe, 
how can they do it even por requeft of the corporator him- 
V. 1 Siderf, ſelf? yet that was Tidderley's * Caſe, | 
i 5 . = 
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But hi is wor a digfranchiſement, of a. freeman: but only 


a diſplacing an officer from an orrich, leaving him STILL a 
freeman. And furely, this. merely DISPLACING from an office 


can never demand a previous convition. 


7 Suppoſe an officer becomes, by the viſitation of Provi- 
dence, inſane, blind, or otherwiſe incapable to execute his office ; 
may not he be removed from ſuch office ? Ours is not an 


arbitrary removal ad libitum ; but a removal for good cauſe. 


The caſe of the Corporation of Doncaſter, in 2 Ld. Raym. 
1564. (on a mandamus to reſtore Scott to be a capital burgeſs,) 
makes the di/tinion between * turning out from an office and 
digfranchiſin . CR LL ad | | 


Lord Bruce's Caſe in 2 Strange $19. is an authority for us: 
for it fays expreſsly, * that the modern opinion has been, that 
« a power of amotion is incident to a corporation; though 
« Bagg's Caſe ſeems contrary.” So in the caſe of Rex v. 
Plimpton, temp. Ld. Hardwicke. + And from the nature of 
the thing, it muſt be inherent in the corporation. _ 


Beſides, here is an 1MPLIED power to remove, by the cif 
tem. For it is, ©© to go to election, &c. whenever any va- 
« cancy happens by. removal, &c. of any portman or port“ 
« men:!“ which implies that the corporation muſt have a 
power to amove. 4 En: | | 


In the caſe of Mr. Fetberſton-haugb, Rex v. Mayor o News 
caftle upon Tyne, Mich. me Ws 24. Lech Court 
would not grant a peremptory mandamus to reſtore him; 
though the common council, who removed him, had no power 
in them to remove, but that power mult have been in he 
body at large, if it exiſted at all. 
is by the body at large. 


In the caſe of Rex v. Tidderley, 1 Siderf. 14. it appears, 
that the Ld. Ch. Baron Hale thought that corporations 
had this power “ to remove for good cauſe;“ 
tions, and incidentally, 5 

ö | | ; 

It has been ſaid, „“ that after conviction, the corporation 
„may have a qurit from the crown to remove the offender,” 
But this is a dangerous dofirine, © that corporators may be 
removed by writ from the crown.” | | 


As to the caſes cited Some of them relate to coroners, 
verderors, c. which are not applicable to corporators. 


Bagg's Caſe was upon a mandamus to reſtore : and there 
was no /uficient cauſe of removing him from his franchiſe. -— 
3 the 

* 
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Indeed the 
Court obſerve, 
** that the 
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© not affect 

% him ASA 
« capital , 
% burgeſs ; 

& but only as 
% chamber» 


44 lain.“ 


+.Qu. What 


caſe, or when 
§ V. poſt. 533. 
or 554» 


However, here the removal 


AS corpora- 


| * 


3% + FEafter Term 41 Geo. 2 1 


1758. | the reſt of the caſe is, extrajudicials and the latter pitt 


does not appear in Ld. Re/l7s report of it. 80 T 
Bos v. it wasonly Bp e reporters own opinion; and not ſaid by he Cour 
R1ICHARD- 


bon. And if a 2 has e wer to remove, the | 
| Charta does not e it: 9 in 


citation from 
uch caſe, it is &« per e terre.” 


„ Style 478. was the and of ceman dige 
officer only removed from non Mee. 3 


: ; As to 1 Ed. Ra 
Vet ftillit a mandamus to reſtore: and the cauſe returned was 


ſeems do be inf ufficient. 
in authority 3 $ 1 


for . held that hey ought to 1 3 either cuſtom « 0 to remove. 


As to 2 Ld Raym. I $64, the aiſtinQtion abovementioned 
+ Yet it is an is 18 taken; and the cauſe returned was 1 t! in⸗ 


authority i in ſufficient. 
point, in ex- 
preſs terms, . that a freeman ſha]l not be removed vga a corporation, unleſs by virtue ef, 


"IM . or-preſcription.” 125 415 


Anſwer to 2d . to the 2d objection (under ay firſt” point), concerning | 


hn po noir to * CAUSE of amotion of the g portmen. 


It appears to be a cauſe fully ſufficient 7 for they had nege, 
duty of their office, even after notice. 1 Inft. 233. 


lefted t 
8. proves this to be a forfeiture of office: for Lord Cote there 


| V. ante, pa. expreſsly ſays, * that non-uſer of public offices is, of it || ſelf 
526. in mar- « a cauſe of forfeiture.” And in the nature of the thing, it 


pine. was ſo in the preſent caſe. The corporation have a RIGHT 7 
their attendance : and the right an 90 —— ought to 
be reciprocal. 


And how is it poſſible to n a 8 4 where ſe- 
veral officers are equally obliged and equally neghgent ? How- 


ever, it © charged to be 10 the * and Prgubice of the 


& corporation.“ 


It is a tacit condition, hs neglect of duty is a ſufficient a | 


of disfranchiſement. Bagg's Caſe, 98. a. in 2 Ld. Raym. 
.1275. Regina v. Truebody, who left the borough and lived 


out of it ſeveral years, and neglected attendance at the public 


aſſemblies, &c. This was holden a, good cauſe of disfran- 
chiſement. In 4 Med. 33. Glides Caſe, the whole Court 
agreed in this opinion, © that an alderman's deſerting his 
« office was a good cauſe of disfranchiſement.” And Holt 
ſaid, “ So was a — himſelf from the council, in the very 
« nature of the thing.” In Carthew 227. J. . v. Lewis, 


Ld. Ch. J. Holt was of opinion, ( That the not inhabiting infra | 


« the borough, Oc. was a _ cauſe to remove a — 
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In the caſe of Rev v. Ponſonby, it did not appear “ tliat 
te there was any non-· attendance: it only . 6 W . 
66 they lived out of the borough.” 2 Es 


And this wilful * and mack of the 9 main 
portmen could not but be contrary to their qath' of office 
too; though their oaths 1 is only mentioned e 
in ſetting forth their o ce in the ple "2 


* 


As to the 3d obſjection under the Grſt bein- is object Anſwer to 


ed, „that this was not a corporate meeting.” But it clearly 
was ſo: the meeting conſiſted of all the integral garts of the 
corporation; and the portmen muſt be freemen. It was not 
neceſſary to ſpecify the names of the corporators. who were 


ſent. 'Theſe portmen were remaved at a corporate afſem- # 


by, met to do corporate acts; and upon a contumacious re- 
fu yſal to attend and He ca why the ould not be amoyed. 


| | 4h Te is objected, that it was met under the common 
„l 5 


4 which, . They e ee » nad, 5 Ie is 
done upon record * which i is of as high a nature. 


And members are, in every 28 experience m—_— 
without any judgent. : 


As to the want of perſonal notice, via. * Whether the ab- 
« ſence of theſe portmen, whoſe preſence was NOT particular- 
« Jy neceſſary, and who had no particular notice of any ſpecial 
& buſineſs, or any reafon to ſuſpe any particular and ſpe- 
« cial buſineſs to be done at theſe courts, made a forfeiture, 
or was a ſufficient ground of amotion,” 


They cited 9 Co, 50. a. in the Earl of Salo s Caſe, —Non- 
uſer or non-attendance is a forfeiture of ſuch offices as ought 


to be attended without demand or W 


2 Ld. Raym. 1237: Serj. Whitaker's Caſe, It was holden, 
« that non-attendance was a cauſe of forfeiture: and he was 
% bound to attend, at his peril, being a public ue concern- 
“ ing the adminiſtration of juſtice,” 


It is their duty, as much as if they had aQually cove- 
nanted to do it. And it appears by Palmer 332. Biſbop of Ro- 
chefter v. Young, © that a covenantor ſhall tale notice; and 
„there is no need of perſonal notice.“ And this notice is 


EQUIVALENT 70 perſonal notice. 
EP / Kk 4 | For 


to the removal, 
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to the removal. 
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Anſwer to 
4th objection 


Anſwer to gth - 
objection to 
the removal. 
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| 1458. For it is reaſonable to preſume that they were rghdent. in che 


0 . corporation. Cari 227. 229. Vaughan v. Leit, (the 

Rex v. laſt point) Ld. Ch . T olt held, has the not! bins 

: panned SIR; cc within the borough, ought to have been returned as ſpe- 

„20 % „ cial matter.“ 5 Mad. 438. 442. Yanacker's Caſe Per 
* 4th objec- Holt, Ch. J. ( Every member of a corporation, though ab- 
tion. ec. ſent, is ſuppoſed in law to be there.“ 2 No. 136. title 


Notice—Commoners are obliged: to TAKE notice of ordinances 
| made by the eee under a cuſtom. Cro. Car. 497. S. C. 
FJamet v. Tutney. There, it was, by the euſtom, the duty 
| © of all the commoners, to appear at the court. 80 here, it 
is ſtated to 4þe the duty of theſe portmen, to be regent 
| And g ence ALONE is a Cauſe of forfeiture. | 


IS a , * And the frequency . of the original inſticu- 
8 oY Conley reaſon for reforming. f 


Their contumacious diſobedience to the ſummons to ſhew 

auauſe why they ſhould not be disfranchiſed, ſhews their 

A former neglects to be wilful. They abſented themſelves 5 
. | r courts; ert ny one other portman was f. 


oy officer os to come ideas demanded, forfeits his of- 3 
hee: Bro. Forfeiture de terre, J. 61. 115. 


. alleged ; which, is Ie by the 


vrt Kras „„ 
Second point——The. defendant was duly and Tx ELECT= - 

"ED and Faro: 980 

need, he was not, the corporation is gone: and there- 4 
5 fore the Court will endeavour to ſave it, rather than let it be l 


deſtroyed. And ſo they did, in the late caſe of In corpo- 
| ration of n en F. 1755. 29 *. J. R. 


Anſwer to 1ſt wy The wond:) cc 're/due” only imports what is oy F 1 ” 
1 does not neceflarily imply plurality. Wilder was « the RESI- { 
: erengant s | | 


election «© DUE.” om comme age could continue the corporation. 
The Court wil: conſtrue theſe words favourably, Regina ] 
AF S. Burgeſs of the Deviſes, 7 Ann. in Hilary Term, was 

ſuch a conſtruction. And ſo here, death or amotion might 
reduce the number to two or even to one: in either of Which 0 
caſes, there might be a want of majority amongſt them. 50 | 
that the Court will make cock a oonſtruction as to 228 
the charter. 2: 8 


2dly, a 


TS e er Gs. 7 


cathy 06 ththe tis The ee l was. domdithe. het 


; and eſpecially as there was only one portman left. If 
hy had died, the corporation had been diffolved. They had 


a 8 to fill up the Aras Bi 


za, The deddion into one of che vacancies | is enough; 
1 was not neceſſary to ſpecify which, | 1 


n As to.thi Aweating'i in of Richirdfon-——It is alleged, 
ec that he was ſworn in before L. T. and T. B. then bailiffs 


ic of the borough, in DUE manner, and ACCORDING to the 
<« uſage and cuſtom of the ſaid 1 and * that he had 
« taken all the requiſite oaths :” and they might have 
traverſed this, and taken iſſue upon it. But they have de- 
murrxed generally; and this is 4 on general demurrer. 
E However, theſe ſlips may be amended on motion. | 


The counſel for the crown replied » that powers do not 
always ariſe to corporations, upon every caſe of neceſlity. 


A pardon will have the ſame effect in this caſe, as in 1 all 
others. 


Where the corporation is not poſſeſſed of the power, the 
amotion is NOT per legem terre. | 


An ACCEPTANCE. of a corporator a ſurrender & does not * 
AS 4 diꝙranchiſement. 


As to the 14eLIED power given by the charter—fach a 
power is NOT ALLEGED; and the Court will nor preſunge ſuch 
a power againſt the crown. 


As to the caſe of the corporation of e 
was done in it: Mr. Fetherſton had for very many years de- 
erte the corporation; and zherefore the Court ſuſpended 
n the peremptory mandamus. - 


As to Lord Bruce's Caſe in 2 2 Strange 819.—it is only a 
looſe and miſtaken report of it. 


As to the caſe of Rex v. Plimpton—it 1s not ſtated, nor 
can the counſel on the other ſide give any account of it. 

We do not contend, 5 that the crown can disfranchiſe a 
« corporator by writ :” but we ſay, that the crown may give 
notice of the determinations of the law; which its miniſters 
are to execute. 


Rienaan- 
SON. 
Anſwer to ad 
objection to 
defendant's 
election. 
Anſwer to 4k 
objection to 
defendant's 
election. 


Reply. 
1ſt o ieQion 
to — 
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Eaſter Term 31 Geo, 2. 


Lord Coke reports what we have cited out vf Bagg's Caſe, 


48 the determination of the Court not as his own extrajudicial 


As to the Doncafter Caſe—we have, cited it from Lord 
Raymond: we do not know what the man was. [F. 2. Ld, 


| Raym. 1564.) 


As to the cauſe of removal, we do not ſay, « that a port- 


val. (e man was not obliged to attend the great court ;” but 


* 


« that it was not neceſſary to the exiffence of that court ;” 


vor is it herum to be contrary to the obligation of their oath 
of office, Non-attendance might indeed be a miſdemeanor, but 


is NOT a cauſe. of FORFEITURE ; eſpecially, without sPECIAL 
e ſhewn. And it is / a miſdemeanor, that an in- 


ert or mien will lie againſt a corporator for it: 


fo that there MIGHT have been a Previous convittion in the pre- 


| ſent caſe, | | a 


gd Objection 


| to the removal. 


ach ObjeQion 
to the removal A 


gth Objection 
to the removal. 


And though this is an information, not a mandamus, yet 
this mah ac, a ſet out his own title; which appears 0 
his own plea to be a bad one: and therefore the Court muff 
give judgment AGAINST him. And this ſeems a very adequate 
remedy.. If a perſon be improperly elected, he is to be re- 
moved — a judgment of ouffer. Afterwards, indeed, thoſe 


who have right, may be admitted upon a mandamus. 


It ; not a pear that this Court was 2 CORPORATE offembly 


of the mayor, bailiffs and burgeſſes. And, as to a CONTUMA- 


cious refuſal to attend there is no pretence to ſupport it: 
they are only ſaid, „not to have attended upon due notice 


« given of the great courts.” There was no PARTICULAR 


mons to attend them; nor any PARTICULAR call for their 
advice and aſhſtance, ns | 


A corporation can do no ipportant act without their ſal. 


And this great court was No court record. LP 


As to the want of perſanal notice — This is not like the caſe 
of a bond; which obliges the obligor to tate notice. Palm, 
532. is ſimilar to the ro of a bond: there, Young convenant- 
ed to find proviſions for the ſteward, Wc. E 


Vanacker's Caſe too is quite of another tendeney and con- 


ſideration: there, the notice was proper notice to the whole 


body; and was taken to include every member. 


V. arte pa. 
519. Due 
« notice had 
been given 
« of the hold - 
46 ing, &c.“ 


The « pus notice given“ is * not alleged to be given ber- 
ſenally ro them: and therefore is not confeſſed by the de- 


| | As 


* 


Eaſter Terms 45 536 


As to Lord Shrew/bury's Caſe—The clerk of the ate | 1758. 
is certainly an office that muſt of neceſſity be conſtantly at- dd 
tended : and the other offices there ſpecified and hinted at, Rex v. 
are ſuch as are of neceſſity, for the adnfiniſtration'of juſticez- Ricuaas- 
nt where the public muſt ſuffer by the officers pot attending. son. N 


| Non-inhabitancy | is NO part of the adi againſt theſe port- 
men : it is non-attendance at 5 ſucceſſive Courts. But there 
was NO reaſon for them to think of any SPECIAL occaſion for 
1 attendance; nor any ee notice to any ſuch purport. - 


* 


2d gy Court will not * an ulurpation againſt 
law. 


The words are © rg of rams * mejor part 2. 16 Objetion 
« "THEM 2” and they are to „ AssMRLR, c.“ All which te — 
expreſſions import a number of r at leaſt more than 
one individual. 


The caſe of the burgeſs of the Devizes was conkdered as tho 

act of the nineteen: and that corporation was a flu ktuating 
body; and any majority of their number for be time beings 
might _ the corporate acts. 


Two may elect in the preſent ok provided boars agree: 
and two are certainly the major part of two. And theſe 
words are not merely directory. No _ of election is given 
to ONE only. 


And this car't be preſumed. They ought. to have alleged 
aſs Neuen ſuch a power. 


* 


The fail had no power to admini ** che 9 5 So that 4th Objection 


the defendant did Nor take them en and effectually. 3 — 8 
Ions 


It was impoſſible for us to traverſe what they never alleged. 


Lorp MANSFIELD now delivered the reſolution of the Reſolution of 
On | | the Court, 


— upon the plea. is, Whether the de- 
66 Kaden any t out a good title to the office of a portman « of 
e the town or borough of 1p/wich.” 


| The title he ſets out is, that, upon a vacancy made by re- 
moval, he was duly elected, ſworn, and admitted into the 
ſaid office, to fill up ſuch yacancy. 


His right therefore muſt depend upon two general points; 
iſt, 


0 


1758. iſt, Whether the vacancy was duly mad- 


1 wo” | | Wo hoy bs FR 4 a 
Nx v. Adly, If it was, whether the defendant was duly elected 
80N, | : ” 


| Upon the firſt point, the principal and: nacriel objections 


it, That the corporation of Ipſiuich has no power to amove: 


ps | 2dly, Suppoſe they have power, the cauſe of amotion is 


Upon the ſecond point, one objection is chiefly relied 
upon; vis, that after the amotion, James Wilder being the 
ONLY, remaining. portman, the election under which the de- 
fendant claims, was SINGLY by him : but one cannot elect. 


Then his Lordſhip ſtated the record, which ſee before, ph. 
517, 1 e pe op 7 


pon the firſt point. 


1ſt Obiection 1ſt Objection— That they had ms poxver to amove. 
as to the power | EET ee of hae. OR. 7 
| of removal. This objection depends upon the authority-of the ſecond 
reſolution in Bagg's Caſe, 11 C2.99: where it was reſolved, 
« That no freeman of any corporation can be disfranchiſed 
& by the corporation; wnle/s they have authority to do it 
« either by the expreſs words of the charter, or by preſcription : 
« but if t of have not authority either by charter or pre- 
4 feriptian, then he ought to be convicted by courſe of law, 
« before he can be removed. And this appears by MAagna 
% Charta, c. 29: nullus liber homo capiatur, vel impriſone- 
«& tur, aut diſeiſietur de libero tenemento ſuo, vel libertatibus, 
cc vel hiberis conſuetudinibus ſuis, Oe. ui per legale judicium 
« parium ſuorum, vel per legem terre. And if the corpora- 
e tion have power by charter or. preſcription to remove him 
« for a reaſonable cauſe, that will be per legem terre : but 
«. if they have % ſuch power, he ought to be convicted per 
« zudicizm parium ſuorum, &c. As if a citizen or freeman 
« he attainted of forgery, or perjury, or conſpiracy, at the 
% King's ſuit, &c. or of any other crime — is be- 
e come infamous; p ſuch attainder, they may remove 
« him: ſo if he be convidted of any ſuch offence which is 
« againſt, the duty and tru? of his freedom, and to the pul- 
« lic prejudice of the city or borough whereof he is free, 
« and againſt his oath; (as if he burnt or defaced the char- 
« ters or evidences of the city or borough, or eraſed or cor- | 
« rupted them, and is thereof convicted and attainted; } _ 
. . « ang | 


Pd 


Eaſter Term. 31 Ged. 3. 


et and the like aro good cauſes to remove him. And althoigh 
te they'have Hwful authority either by charter q; preſcription, 
tc to remove any one from the freedom, and 2 
« juſt cauſe to remove him, yet if it appears by the return, 


« that they have proceeded againſt him «oithout' hearing him 


* anſwer to what was objected, or that he was not reaſon= 


« ably warned, ſuch removal is void, and ſhall not bind the 
party; quia quicungue, aliquid ſtatuerit parte inaudita alterd, 


© equi licet ſiatuerit, baud equus fuerit ; and ſuch removal 


« is againſt juſtice and right.“ 

PxvTOUS CONVICTION was not a circumſtance at all tieceſ- 
ſary to the judgment in that caſe: for there was no /#fficient 
_ cauſe of amoval at all. There, too, the actual removal was 
by the ſelect body, (the mayor and 9 of the maſters 3) which 
cannot be, except by charter, by-law, or preſcription. 


There are three ſorts of offences for which an officer or 
2 #1 p 


corporator may be diſcharged : 

iſt, Such as have no immediate relation to bis office, but are 
in themſelves of ſo infamous a nature; as to render the of- 
fender unfit to execute any public franchiſe. 


2d, Such as are only againſt his oath, and the duty of his 


as a corporator; and amount to breaches of the tacit 


condition annexed to his franchiſe or office. 


3d, The third fort of offence for which an officer or cor- 

porator may be diſplaced, is of a mixed nature; as being an 
offence not any again? the duty of his office, but alſo a matter 

indlictable at common | | | 


The diſtinQion*here taken by my Lord Cotes report of 


this ſecond reſolution, ſeems to go to the power of TRIAL, 


and nat the power of ametion : and he ſeems to lay down, 


« that where the corporation has power by charter or pre- 
« ſcription, they may try, as well as remove; but where 
de they have no ſuch power, there muſt be a previous convic- 
c tion upon an indictment. So that after an. indictment and 
conviction | at common law, this authority admits, that 
« the power of amotion is incident to EVERY Corporation.” 


But it is now eſtabliſhed, * that though a corporation has 
« expreſs powuer of amotion, yet, for the fir? ſort of offences, 
« there wit be a previous indiflment and conviction. And 


there is no authority ſince Bagg's Caſe, which ſays, that the 
power of TRIAL as well as amotion, for the ſecond ſort of of- 
fences, is not incident to every corporation. | 


In 
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Wee all think this modern opinion is right. It is neceſſary 


| ® 11 Co. gs. 
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1758; 
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| 15 
Ia Lord Bruce's Caſe, 2 Strange 8 19g the Court | ſays, 
- the modern opinion has been, that a powee of amotior, 


« 25 incident to the corporation.“ 


to the good order and government of corporate bodies, that 


there ſhould: be ſuch a potuer, as much as the power to make 


Lord Coke ſays, © there is a tacit condition an- 


« nexed to the franchiſe, which, if he breaks, he may be dis- 
x ; 1, 


ce franchiſed,” 


i But where the 2 8 merely againſt his duty e 
tor, he can only be tried for it by the corporation. Unleſs the 


— 


| power is incident, franchiſes or offices might be forfeited for 


offences; and yet there would be ns means to carry the law 


* 


©... Suppoſe a by-low made © to give power of amato for juft 


& cauſe,” ſuch by-law. would be good... 2 corporation, 


by virtue of an incident power, may raiſe to themſelves autho- 
pity. to remove for juſt cauſe, tough not expreſoly given by 


17 Co. 99» A. 


charter or preſeription ” 

. The law of corporations was not ſo' wel 
ſettled, at the time of Bagg's Caſe, as it has been, /fince. And 
ir whether a power of amotion was incident to the corpo- 


\ * 


te ration, could be no part of the queſtion in judgment in 


that cafe, or neceſſary to the determination of it. The 
power of amotion was there exerciſed by the ſelect body: and 
the cauſe was inſufficient ; the offence not being any of the three 
kinds for which a corporator could be fry iſed. And 
the diſtinctiun there taken, as to the mode of trial, is cer- 
tainly not law. For thaugh the corporation has a power of 
amotion by charter or preſcription, yet, as to the firſt kind of 
miſbehaviours, which have us immediate felation to the duty 


of an office, but only make the party infamous and unfit to 


execute any public franchiſe ; THESE ought to be eſtabliſhed 


by a previous conuiction by a jury, according to the law of the 


land; (as in caſes of general perjury, forgery, or libelling, Sc. 


We therefore think the Court was well warranted in Lord 
Bruce s Caſe, to controvert the authority of the propoſition, 


collected from what is ſaid in Bagg's Caſe, „that there can 


« be no power of amotion, unleſs 2 by charter or pre- 
«" ſcription??? and we think that from the reaſon of the 


thing, from the nature of the corporations, and for the ſake 


ad ObjeRion 
as to the cauſe 
of removal. 


of order and government, this power 1s INCIDENT, as much 


as the power of making by-laws. | 
The ſecond objection upon this point was, that the CAUSE 
is not ſufficient, 0 hs 


6 


1 underſtood, and 


P 


A * 5 A hs 6 * * 
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The plea ſets forth two fate days in the year, v4. the 
Sth day of September and Michaelmas day for holding great 
_ Courts at the Iſfooz-Hall ; and © that the bailiffs may call a great 
ec court at any other time.” Great courts were called on the 
13th of Junuary, the 15th of April, the gth of June, and 
the 19th of June 1155 ; before the holding of the ſaid. ſeveral 
courts reſpectiuely DUE notice had been given of the holding thereof 
reſpectiveiy. The plea ſtates like wiſe another great court on 


Rexv _ 
RicHand-, 
SON. 


the 8th of September 1755 3 due notice-of the holding thereof 


having there been previouſly given. And the portmen re- 


ene: 5" | | 

It is not ſtated, t that the removed portmen had PERSONAI. 
© notice.” And the fact certainly is, * that they had not £ 
for, where perſonal notice war given to anſwer the charge, 
the plea alleges it preciſely, and in a different manner. 
Beſides, if truth would have warranted them, they might 
KW nad oo nt rn ny 9 3 h 


The notice then of holding theſe great coutts muſt have 
been by ſome cuſtomary ſignal, (as ſounding a horn, or 
tolling a bell;) which the removed portmen, in fact, might 
know nothing of. h | nt 15 8. 


It is ner alleged that the portmen's preſence was neceſſary 
to the holding the great court: on the contrary, the pre- 
ſcription is alleged to be, © that the bailiffs, burgeſſes and 
« commonalty, or ſo many of them as wouLD be preſent, 
c have met, or aſſembled in the Moot- Hall. - 


It is not alleged particularly, that any partigglar buſineſs 
was obſtructed or defeated by the portmen's ablence. The 
plea alleges, „that they 4v:/fully abſented:“ but that is a 
conſequence of law. In pleading, they muſt allege fact, from 
which the Court may judge © whether the abfence was 
« wilful:” upon which facts, es may be taken, and tried 
byajury, Ha? HR I a2 $ ron”: 


moved, did not attend theſe courts, but wilfiully abſented them- 


The defend - 
e counſel 
Once pro- 
poſed to move 
to amend : but 


2 it up, on 


nding thei 
facts inſuſi - 
cient to ſup- 


port it. 


It is clear from the plea, that the portmen had full notice 


of the CHARGE againſt them, and full opportunity to have 
been heard: and therefore I lay all the objections upon that 
head, out of the caſe. But if the chaRCE was inſufficient, 
they had no occaſion to defend themſelves. 


This brings the whole to the queſtion, 6 whether an ab- 
&© ſence from four occaſional great courts, and one upon a 


« ſtated day, ſo eircumſtanced, is a ſufficient causk of amo- 


. 6 tron,” 


There 
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bb ity which ſays it is. — | 
nal i is given for holding a great court, a member may not 
Nax v. Low of it: though he ſhould. know of it, he may be inno- 
Ricnanp- cently abſent, where he thinks his preſence not at all neceſ- 
zo. ſary, and where he does not e that e e ** 


10 Rs is to be e j 
: ik 


| . In the oo of Rex v. 9 and Ale if Corliſs 
Tin. 2720. the Court argued in this manner that where an alderman 
6 G. x. B. R. receives a ſummons to appear at the commom council, he might 
— I 1 conſider that his preſence was of no conſequence, and ſo ſtay 

3 away; and becauſe he might innocently ſtay away from the 
Fs common council, it was holden, that he ſhould have had a 
particular ſummons to meet the mayor and aluermen : and for 
ant of /uch ſummons, an amotion by the mayor and aden. 
men, at that y, councils was holden to be void. 5 


There is not an oſſicer or freeman in the bn is 
a member of an aſſembly,) that might not be removed or diſ- 
franchiſed, if this doctrine was given way to. At times, 
every alderman, every common conneil man, not neceſſary to 
the conſtitution of the acrably,) knowingly * attending. 


It is not neceſſary, and would be hi hay i improper. at pre- 

. ſent to ſay what kind of abſence, or under what circumſtances, 
non-attendance may be a cauſe of forfeiture. It is ſufficient 
that the abſence, with all the circumſtances. e by this 


plea, is net a cauſe. 
: And we are all of opinion that it is not, 


2d point; The ſecond general point is, * Whether the defendant was 
_ (viz. The t duly elecbu, by the one remaining portman.“ But that is 
validity of the now become anneceflary. If it had been — we are 


ern ag inclined to ſupport the election. 


However, it is not now neceſſary to enter into'that point; 
becauſe we are upon the former point very clear, “ that the 
 & cauſe of amotion alleged and relied upon in the plea, is 


4 not a fe efficient cane of an, 
J UDGMENT for the Ku. 


Et Teng: 3¹ Dow 4. 7 


Rex ver. Mary Mead. 


A Habeas corpus having iſſued in he laſt W at the in- 
ſtance of John Wille, Eſq. to bring up the body of 
Mary Wilkes wife of the ſaid 2 7 illes, and daughter of 
the Rid Mar Mead, before Mr. Juſt. Deniſon; Mrs. Mead 
now brought her into Court. | 


The ſubſtance of the return was, That her huſband, 


| ing uſed her very ill,) in confederation of a great ſum whic ſhe | 


gave him out of her ſeparate eſtate, conſented to her living 
alone, executed articles of ſeparation, and covenanted (under 
large penalty) „never to diſturb her or any perſon with 
60 wh ſhe ſhould live.” 'That ſhe lived with her mother, 
at her own earneſt deſire; and that this writ of habeas corpus 
was taken out with a view of Oy her by force, or ſome 


other bag! prrpoſe. 


The Couxr held this agreement to be a formal 
renunciation by the huſband, of his marital right to ſeize her, 
or force her back to live with Hen. | | 


And they ſaid, that y attempt of the huſband to ſeize 15 
by force and violence, would be a breach of the peace. They 
alſo declared, that any attempt made by the huſband, to 
moleſt her in her preſent return from M gſtminſter- Hall, would 


be a contempt of the Court. And they told the lady, ſhe was 


at full liberty to go where, and to whom, the pleaſed. 


V. Rex. v. Clark/on et al. 2 Strange 444, 445. where the 
Court only took care that the young lady ſhould be under no 
illegal reftraint z and ordered a tip-ſtaff to ſee her ſafe home, 
to oe guardian” 8, as had been OY done i in Lady Harriet 


Berkley's Cale. 
Rex v. Captain Liſter, huſband of LadyRewlnn, I iet 8. 
Lady Fand's Caſe, M. & H. 17 G. 2. B. __ 
Rex v. Johnſon, 1 Strange 559. H. 19 8. 2. 2 Ld. PETS 
| te Go hee A child was ä to its proper N by 


Rex v. Smith, 2 Strange 982: where indeed the * was only 
ſet at liberty; and 1 Caſe was faid to be carried 300 far. 


Re v. Griffith, H.8 V. 3. B. R. And 


Lady Catherim * '; Caſe. 


1758. 


— 


Party brought 
into court in 
term time, 
upon an habeas 
corpus iſſued 
in the vaca- 
tion. 
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001: - | Eaſter Term 31 Geo. 2. 
| 1759. 


Rex ver/. Wright, Clerk. 


Indictment lies ME De Grey ſhewed cauſe againſt quaſhing the indi. 
not upon an at 1 ment. ee teh! ee ee 
f parliament, Lo ih 1 1 | Bee 1b | 
— 1 4 Mr. er eee Hewit had moved to quaſh this indictment, 
and preſcribe charging the defendant; That he, being a ſpiritual perſon, did 
a particular re- TAKE 0 farm ſeveral lands, &c. ; againſt the ſtatute of the 
medy. 21 H. 8. c. 13.41. For that no indictment will lie where a 
ſtatute. creates a new offence, and gives a particular remedy. 
On Monday 13th February 1758, (upon Mr. De Greys then 
coming to ſhew cauſe, ) the ſerjeant propoſed three objections: 


22 vix. 4 7 


iſt, An indictment will not lie: it ought to be a proceeding 
. by action, or by information; (which are the two particular 
5 methods of proceeding, ſpecified and preſcribed by this ſta- 


2d, No offence is here charged. For OCCUPATION is the 
offence for which the act gives the forfeiture: and here, no 
accupation is charged; it is only “ that he did TAKE to farm.” 


34, It can not be proſecuted at the SESSIONS: for the words 
of the act are, in any of the KinG's courts.” 


Firſt—An indictment will not lie: becauſe the ſtatute creates 
the offence, and has preſcribed a particular method of proceed- 
ing; and has uo general words. It enacts, © that no ſpiritual 
« perſon ſhall take to farm, Qc.; upon pain to forfeit 101. 
te for every month that he, c.; the one half of which for- 
e feiture to be to the King; the other half to every ſuch 
cc perſon that will ſue for the ſame by original writ, bil, or 
46 plaint of debt, or by any information in any of the Kinc's 
« courts.” 2 Hawkins, P. C. c. 25.5 4. p. 211. is in point: 
« that where a ſtatute makes a new offence, and appoints a 
ec particular manner of proceeding, an indictment will nt 
d he.” Cro. Fac. 643, 644. Caſile's Caſe (iſt exception) is 
alſo moſt expreſs in point. 4 Mod. 144. Rex & Regina v. 

Marriott. 8. P. Rex v. Gluff, Caſes temp. Will. Ztij. B. R. 
* But this was 104. S. P.“ | 
only quaſhed 


8 LRD MaxsFIELD—Let us hear an anſwer to this objection 
* 2 motion firſt: for it ſeems a ſtrong one, this being No OFFENCE 

heard ex parte, at COMMON-/av. 
only. b Y | | L 
Mr. De Grey, contra, proceeded to ſhew cauſe on behalf of 
the proſecutor, | | 8 0 N 
| | 8 As 


os WW FY Y ©” pw Y T0 


. © oo © 


Fw 
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15 


— 


Faſter Term 31 Geo. 2. 

2 Hales Hi. P. C. fo. 171. is expreſs, that if the act does 

alſo contain a prohibitory clauſe, the offender may be indicted 
upon the prohibitory clauſe, notwithſtanding the penalty. 


 Cofile's Caſe, Cro. Fac. 643. M. 20 FJ. 1. is incorrectly re- 
ported: as appears by 2 Ro. Rep. 247. 8. C. which ſays, 
& that the indictment was quaſhed for /ome of the exceptions.” 
Therefore Caftle's Caſe is not au authority in the preſent one: 
as it ĩs only a partial report, upon memory; and has miſtakes 
in it (as 4o/. inſtead of 200. for one inſtance.) 1 Mod. 34. 
Crofton's Caſe on 17 C. 2. c. 2. © to reſtrain non- conformiſt 
« miniſter from inhabiting in corporations,” is moſt full and 
clear in point to the contrary. 1 Ventr. 63. S. C. this very 
objection was diſallowed. 3 Keb. 75. Rex v. Baker. Raym. 
219. 8. C. e ee ee | 


As to the 2d objection. The dtcupation is only to aſcertain 
the quantum of the penalty; viz. 10/. for every month that 
he ſhall occupy : but the TAKING 7o farm, is the offence pro- 


hibited. 


As to the 3d objection. The indictment may be brought 
at the ſeſſions, and proſecuted there. 5 : 


In anſwer to the caſe cited in ſupport of the iſt objection, | 


of Rex et Regina v. Marriott, according to 4 Mod. 144. Ld. 
Ch. J. Holt, held againſt the other, two judges, Dolben & 
Eyre, and thought an indictment the proper and reaſonable 
method. Carthew 263. S. C. Rex v. Marriott. refers to 4 
Mod. 144. and obſerves, that it was againſt the opinion of Li. 
Ch. J. Holt. 1 Shower 298. is 8. C. Dominus Rex v. Ma- 
riott; and the Reporter, (who himſelf took the objection, ) 


ſays, that the rule was pronounced by Ld. Ch. J. Holt, 


( conſentientibus aliis, thus“ Let it ay +.” 


The two laſt 
are looſe notes; 
and adjourned. 


2d. 


zd. 


But Eyre 
added, it 


er cannot be maintained, I doubt.“ Note alſo, that Shower's report of what paſſed in 
this caſe, is of Tr, 4 W. & M. (as likewiſe indeed is 4 Mod. 144:) but Carthew's is of 


'Hil. 4 W. & M. which is two terms later. ; 


Logn Mas PIBIp—I always took it, that where new 
created offences are only prohibited, by the general prohibitory 
clauſe of an act of parliament, an indictment will lie: but 


where there is a prohibitory particular clauſe, ſpecifying only 


particular remedies, there ſuch particular remedy muſt be pur- 
ſued. For, otherwiſe, the defendant would be liable to a 


double proſecution; one upon the general prohibition, and 


the other upon the particular ſpecific remedy. 
| "345 


1 Therefore, 
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1758. 
Xxx v. 
Warcnhr, 
Clerk, 


*V.2H.H. 
P. C. 171. 
+ V. poſt. 803, 
204, 80 5. , 


Eater Term 31 Goo, BN 


Therefore, if there be any doubt or difficulty about this 
matter, it will be better to enlarge the W till next term. 


Mr. Juſt. Dasteon laid down ths diſtinction thus 3 viz. 


That where an offence is not ſo at common law, but made an 


ence by act of parliament ;. yet an indictment aui lie, where 


ere is a ſubſtantive prohibitory claufe in ſuch act of parlia- - 


ment; (though there be afterwards a particular proviſion, and 
2 remedy given:) but it is * otherwiſe, where the 
not prohibitory; but only inflicts the OY and 


vhs the remedy +. 


MXX. Juſt. Wil Mor alſo took it»ſo ; and that this point had 
been ſettled, later than any of the caſes cited. Un Hi. à G. 2. 
B. R. Rex v. Penſacks, and alſo in Rex v. Malard, the ſame 
term, it was ſettled, * that an indictment will not he, where 


tc an act of parliament makes a new offence, and JO a 


rr method of proceeding.”] 


He ſaid, he had always underſtood it to be a ſettled diſ- 


tinction, between a ſubſtantive independent clauſe, — 2 
hibition ſub modo. 


And, it would be hard to puniſh a a man fvice for the "I 
new offence. | | 


Mr. Juſt. Dentson—T his a# does not ſeem to me to give 


the King ALONE, a power to proſecute at all, for this new 


offence. However, I — give no opinion dow as the rule 


<p enlarged. 


On this a Serjeant Hewitt informed the Court, that tMr. 
De Grey gave up this matter. | 


Lon D MansmtLD—I * not at all wonder at it: I thought 


be would do ſo. I have looked into it: and there is nothing 


in it. That caſe of Crofton has been denied many times. Be- 
ſides, Mr. Clayton has informed me of a caſe that was deter- 
mined upon the 3d objection, of its being at Ant. 


RuLx, « to quaſh the enen MADE ABSOLUTE. 


wwe HH is pun, + ww amd we. 


_* Eaſter Term 31 Geo. 2. | 548 
e 1758. 
Rex verſ. Inhabitants of Bank-Newton. 47 5 z 


See this cage abridged, in the TABLE ; and at /arge, in'the 
\- quarto edition of my SETTLEMENT Casks, Ne 145. 
pa. 455. „ Pr Lai oh 


"T4 5 Peach , - Satay, 
Rex ver /⸗ Peach et al'. 120 Ap oy 
; | 1758. 


CAus E was now ſhewn againſt an information which Information. 

had been moved for, at the application of ſome perſons refuſed to 

who now appeared to be a parcel of infamous cheats and r any 
OS | | gamblers, 

gamblers, againſt ſeveral others of the saMEe profeſſion and againſt others 

character, for a conſpiracy to cheat them out of about goo/. at of the ſame 

a foot race, by a moſt ſhameful tranſaQion of fraud, collu- deſcription, 


| fon, and bribery, to induce the racers to run booty, 


But it appearing moſt clearly to the Court, aud it being 
too plain to be diſputed by the counſel for the profecutors 
themſelves, that the parties complaining, and thoſe complained 
of, were ( all of them alike) a parcel of infamous cheats ;— 


The CaurT unanimouſly refuſed to give the complainants 
the EXTRAORDINARY af/i/tance of this Court, to enable them 
to attack their brethren in iniquity, (who had probably, as 

the Court, not without reaſon, ſuſpected, quarrelled with 
them about the diviſion of their ill-gotten ſpoils:) they re- 
ferred the complainants to the ordinary remedy, of action or 
indictment; eſpecially, as the facts alleged ſeemed to be 
within the acts of parliament made to prevent exceſſive gam- 
ing. And, accordingly, | 3 
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The RULE to ſhew cauſe, © Why there ſhould not be an 
“ information againſt them,” was DISCHARGED, 
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Tucſday 18ih- 
| | ws 4758. 
An illiterate 
man drew up 
himſelf, and 

wrote upon 
part of a ſheet 
of paper, ſeve - 
ral deviſes and 
bequeſts, which 
he {ub(cribed, 
but neither 
ſealed nor wit - 
neſſed thein; 
and added a 
further memo- 
randum on the 
ſame ſheet of 
per,alſa-ſub- 
ſcribed by him 
in the preſen ce 
of 3 witneſſes, 
and declared it 
to be his laſt 
will in their 
, preſence, which 
e delivered to 
them, and de- 
fired them to 
ſubſcribe and 
atteſt, which 
they did, in his 


and each other's 


preſence; this 
held a good 
will of devi- 
ſor's real and 
perſonal 

elt ates. 


but there was no ſeal nor witneſs to it. 


(6 


cc 


1 
55 


Eaſter· Term 31 Geo. 2. 


Carleton, ex dimiſſ. Griffin, ver/. Griffin. 


1 was a ſpecial caſe in ejectment, brought upon the 

demiſe of 7ohn Grifin, the teſtator's heir at law. A 
verdict had been given for the plaintiff, ſubject to the opinion 
of this Court, on the following caſe: hn Griffin (the teſtator) 
being ſeiſed, Sc. and being, Oc. on the 2d of May 1752, 
wrote upon a ſheet of paper, with his own hand, as follows: 
viz. Know all men, by theſe preſents, that I John Griffin, 

Dc. make the aftermentioned, my laſt will and teſtament: 
© and when it pleaſe God to call me, I pray God direct my 
“ relict. I make my preſent wife my whole. and ſole exe- 
6 


cc 
Fc 
cc 


order my ſon John Griffin, my ſon by my firſt wife, 600. 
I have 600“. in the three per cent. annuities ; which I 
order not to be ſold; but I order my wife to leave the in- 
tereſt thereof to help to bring up my daughter Laviner. 
I likewiſe have two 3 houſes in, Sr. [which are 
the premiſes in queſtion, ] which are to be for the ſame 
cc uſe, to help to bring up my daughter Laviner, and her heirs 
« for ever. My daughter to take poſſeſſion of the annuities 
cc at her age of 25. And if it pleaſe God my daughter die 
&« before her mother, and unmarried and without a lawful 


cc 
cc 
cc 


% 


„ heir, then the faid two houſes to go to my Ton. John, and 


ce his heirs for ever.” Os 


* daughter and fon: and I die in peace with all mankind: 


« and hope the Lord Jeſus Chriſt will receive my ſoul : and 


ce this is my laſt will; and not any other. 
* 1752. 


A 


cutrix of what it hath 8 God to bleſs me with. 1 


It concludes (I pray God to bleſs and direct my wife and 


=y 


And he ſubſcribed it, at the ſame time when he wrote it; 


81885 r | Ye 
And it was further ſtated, that on the fifth of ary 
1754, he wrote on the ſame ſheet of paper, the following 


words, viz. 6 Memorandum—Blackman-ftreet, 5th January 
« 17554: Whereas I have laid out, &;. on a lighter called, 


&« c. and the barge called the Lemon, &c.; all theſe, and 
« alſo all, &'c. at my death, all ſhall be at my preſent wife 
«© Marys diſpoſal. And this not to diſannul any of the 
former part made by me, the 24 of May 1752: except 
fs that my wife ſhall not be liable to pay to my ſon John, &c. 
t Witneſs my hand, J. Gryfin, ſen,” "oo 


N. B. The will mas written on the firſt and ſecond ſides of 2 
ſheet of paper; and the godicil was begun either upon wr 
d | — | hs ape 


January 


Ae Te arts. ( | 550 | 


ond of de end anche hogiuiniog of che! e 1798. 
written upon the 3d fide. nk circumſtance Ld. 1d ; 
| Manyfeld thought material, though not Win. Cats ron, 

ex dimiſſ. 

And all this codicil, (or whatever it may be called, ) relat- GRAIrIx, v. 
ed only to the PERSONAL ee and not at of to the GRIFFIN... 

5 REAL. ; | : = * 4 q [4 


The teſtator ſubſcribed this in the 1 rb of thaee wit- 
neſſes. And then he took the ſaid /beet of paper in his hand, 
and declared r to be his. laſt will and teſtament, in the pre- 
ſence of the ſaid 3 witneſſes; and then delivered it to them, 
and deſired they would atteſt and ſubſcribe it in his preſence, 
and in the yoo ence of each other ; 6 . they I 
8 5 


Dp pon this 8 caſe, two queſtions are reſerved for the | 
. of this Court: vi. 


iſt. Whether the republication of the ſaid firſt will, ( made 
in 1762, ) upon the 5th of January 1754, be a publication or 
ſhove iſ of his firſt will, within the flatute 5 frauds. e 


4 Queſtion. Whether any aſus paſſed by the firſt will 
eier to the daughter, or to the mother. 


Mr. ee argued on behalf of the Tai,  Fobn Grif- 
Vin, heir at law to the teſtator. 


This was no good will, to 4 lands, beyond all hoube; till : 
the 5th of January 1754. And what happened then was 
neither a publication nor a republication, ſufficient to make it 
a good will within the ſtatute of frauds, Here are #209 dif- 
tin infiruments, at teuo different times: the firſt, UNATTESTED, 
relating to the real eſtate; the ſecond, figned, publiſhed, and 
atteſted, according to the ſtatute of frauds, relating to the per- . 
nal. But the firſt was originally bad ; and could not be made 
good, by the ſubſequent tranſaction. In ſupport of which 
aſſertion, he mentioned the caſe upon Serjeant Maynard's 
will, cited in mg: 384. in the caſe of Acherley v. Vernon 
4 a. 5 


He likewiſe cited Penpbraſe v. Ld. e et aÞ, E. 11 
Ann. Rot lo. 620. (on the Earl of Bath s will,) which 3 is alſo 
cited in the caſe of Acherley v. Vernon, in Comyns 384; where 

the firſt will was only executed, not atteſted ; and on 
making a codicil to it, the teſtator took the codicil in 
one hand, and the will in the other, and ſaid, „This is my 
« will, Sc. and I publiſh this codicil as part thereof; and 
ſigned the codicil in the preſence of « witneſſes, who 
114 ſubſcribed 


F51 
17 58. 


8 
ex dimiſſ. 
 GrirFFiN,V. 
_ GrierFin, 


— 


ſubſcribed it in his preſence : it was Keddedii thy be tio)republi- 
cation of the will. And this caſe alſo proves —— 


can be no republication by implication, (as it was there ex- 
preſsly determined: ) but the will ought to be rer executed; 


or otherwiſe a deviſe of lands ſhall not be good. | 
Second Queſtion. No eſtate paſſes by this will, Hier to 
the mother or to the daughter ; but it c N to 15 moe 
. as heir at law'to the teſteror. Ws 


The wo of uſes does not operate; eee there is no 


| ration of eſtate: without which, no uſe can ariſe, 
ow here the cſtate never paſſed out of the heir at law. 


| He made 3 ſubdiviſions under this ſecond quail.” 


1ſt Subdiviſion. No eſtate paſſes to the mothers, The 
words of the will muſt ſquare with the intent of the teſtator. 
And here the words do not extend to the real eſtate z becauſe 


they are accompanied with the word «© executor.” Nn: 


in Chancery 47 1. Piggot v. Penrice. I make my niece Gore 
cc executrix o all my goods, lands, and chattels.” Her lands 


of inheritance did _ N though ſhe had no term or 1 
for years in any lands whatſoever. ] 


2d Subdiviſion (of. the 2d Queſtion). "Mo does any eſtate 
aſs by this will to the daughter. The heir at ies {hall not 
be Ailinherited by a ſtrained conſtruction, | . 


3d Subdivifion (of the 2d Queſtion). The ſtatute of uſes 
cannot operate for want of a tranſmutation of eſtate: for, 


here, it never paſſed out of the heir at law; and therefore 
no uſe could ariſe. For no uſe can ariſe without a tranſ- 


mutation of poſſeſſion. To prove which poſition, he cited 1 
Inf. 271. b. 6 Rep. 17. b. 18. a. Sir Edward Cleve's, 1 
Rep. 176. a. J. 1 Leon. Moore 569, So that no uſe could 
here ariſe. And no eſtate or intereſt N either ta the 
mother or nien under this will. 


Therefore he prayed judgment for the plaintiff.” 
Mr. Burrell, contra, for the defendant. 


i Queſtion, Whether the publication of the Wand in- 


ſtrument in the manner as ſtated, is a publication or republi- 
cation of the former, within the eue 


2d Queſtion. Whether ANY eftate paſſes, either to the no- 
ther or daughter. | 1 Ta | | ' 


Firſt. 


Eaſter Term 31 Geo, 2. 55 352 
Firſt. The firſt will indeed has not the requiſites appoint- 1758 i 
ed and required by the ſtatute of frauds, (29 C. 2. c. 3.) a 
efſential to a will of lands, But that ftatute has been always Caron, 
liberally conſtrued in favour of wills. 3 Peere Wms. fo. 252. ex dimill. 
254. Stonehouſe et L v. Sir John Evelyn, (the laſt point,) Gairrin, v. 
is a proof of this: where it was holden, “ that the teſtatrix s Ga1vrin. © 
4 oxuning her hand was ſufficient ; though the witneſs did | ; 
4 not actually ſee her ſign. This waga liberal conſtruction, 
as to 00 5 ſigning, So _ been 2 conſtruction alſo, 
as to the witneſſes atteſting. 2 ncery Caſes 109. Anonymous : 
a will atteſted by 3 witneſſes, 8 e together, 
but ſubfcribed af ſeveral times, was decreed to be good. 2 
Salt. 688. $8hires v. Glaſcack. The atteſtation was adjudged 
good, becauſe the teſtator might have ſeen the witnefles ſub- 
ſcribe through a broken window. So 3 Lev, 1 Lemayne v. 
Stanley: as to the zeftator's ſigning his name, 


The will was dated the 2d of May 1752, and was fub- 
ſcribed by the teſtator; but was not then indeed either wit- 
neſſed or ſealed, But it may be conſidered as intended to be 


afterwards executed. 


Then in January 1754, he added a codicil on the ſame 
ſheet of paper; took the ſaid ſheet of paper in his hand; de- 
clared IT to be his will; and deſired the witneſſes to atteſt it. 
This muſt be either a publication, or a republication, , The 
very caſe reported i Con 381. of Acherley v. Vernon, M. 
10 G. 1, in Chancefy, was a determination, “ that what 
« Mr. Vernon there did was a republication; and that the will 
« and codicil made but one ill :” and this determination 
was affirmed in the Houſe of Lords. | | 


- 


r * > 


= — — 3 
2 . 2 —— — _ — > ve woe — 
2 ——— — — — — 


_ 8 Whether any gffate paſſed to either the mother 
or the daughter by this will: (for if any eſtate paſſed to 
either, the plaintiff in ejectment cannot recover.) 2 Siderf. 
75. Marret v. Sly, is a proof of great allowances and indul- 
gence to the teſtator's manner of expreſhon. [See the 3d 

point of that caſe ; where the words were very falſe Engl:/b.] 
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In the preſent caſe, they took (reſpectively) a chattel. in- 
tereſt to the wife ; and an eſtate in ee to the daughter : or, 
at leaſt, they took ſuch an eſtate as is ſufficient to preclude 
the plaintiff ; (whatever their eſtate may, in nicety of law, 


— — 2 
—ů as 3 . 
3 „ 


As to the words of the will The firſt clauſe relates onl 
to the wife, ar executrix. © I order John Griffin Goo. I 
ce have Gool. in c. I leave the interefl, &c. to help to 

„ bring up my daughter, &c. I have two houſes, Sc. 

| 2. | cc which 


CanitroN, 
ex dimiſſ. 


Gairris, 


_ NIE * 2 - n 9 * of a, 8 
fe: * 1 * Ke 4 ant ids Fea 2 3 
2 * . =D N FE 2 — 7 VB N * 
q "4; ou , N F — \ * L 
£ : n 3 * 5 0 b * 
* 5 225 0 : 
Fo 
* * 7 


Eaſter Term 31 Geo. 2. 


« which are to be to the /ame aer, viz. to help to bring uß 
« my daughter, c. He meant a chattel-intereſt to the mo- 


tber, for the benefit of the daughter, zill ſhe came to 25 years 
of age; and ro the daughter from her age of 25. 


GRIFFIN, v. 


The remainder is deviſed to the heir at law, after the death 
of the daughter, unmarried and without lawful. heir, in the 
life-time of her mother. Therefore he ſhall not have it Berors 
that event. Carter 26, 27. 3 Rep. 19. 6 Rep. 95. Cre. 

ac. 75. Equity Caſes abridged, 179. Title Deviſes, pl. 6. 2 

eere Mm. 194. Newland v. Shephard, (a ſtrong caſe,) 
where a deviſe of the produce and intereſt, in truſt, for the 
grand-children, till 21, was decreed to paſs the abſolute 
right and property of both real and perſonal eſtate, to the 
grandchildren after that age : for, the heir at law was to have 


no concern in it. So here, John the ſon of the teſtator, was 


preſence. 


to have no concern in this eſtate, till the death of the 
Boregſton's Caſe, 3 Rep. 19. was holden to be a ve/ re- 
mainder. So here, it is a vefed remainder in the daught er. 
Therefore the plaintiff can have no demand. Wherefore he 


prayed that the poftea might be delivered to the defendant, 


Mr. Barnard in reply— 


. 1ſt, The teſtator taking up thygpapgg in his hand, ſaid, 
c This is my laſt will and teſtamentF or, © IT is my laſt 

c will and teſtament.” Which act and manner of expreſſion 
can only mean the in/rument that he had then ſigned in their 


— 


The preſent codicil has No abr of confirmation : nor does 


it at all relate to land, but only to perſonal eſtate. 


2d Point. Neither the mother or daughter took any eſtate. 


The words are, „I likewiſe have two freehold houſes, which 


cc are to be, c. to help to bring up my daughter Laviner, 
« and her heirs for ever, Sc. And if my daughter dies 
cc unmarried and without lawful heir, in the life-time-of her 
cc mother, then to go to my ſon John, and his heirs for ever.” 


As to the mother, the words are, © I make my wife Mary 


C Griffin ſole executrix of all that it hath pleaſed God to 
ce bleis me with.” And there is no other diſpoſition to the 


mother. | | 


OV eſtate ſhall never be taken by implication, but from 
neceſſity, And here is no neceſſity. 


Lord 


{ov 


 Vaffer Term 31 Geo! 2. 


Lord Maxsprzlp. The caſe is accurately ſtated: for it 1758. 
is nor ſtated to be either a wilh, e or a Ae 5 but'2 SHEET r 
PAPER' Written, 997 hs | ee 
ex dimiff. 
Firſt. This! is a will 0 an erte man, drawn by himſelf Gerrerv, 
GRIFFIN. - 


At firſt; in 175 2, the teſtator did not e that any Wite 


neſſes were neceſſary. In 1754, he had found that they were 


neceſſary.” Then he makes a ſubſequent ee which 
is a memorandum to be added to it. But he does not call this 

a codicil ; nor does the caſe fate it to be ſo. He plainly con- 
aer the whole as one entire diſpoſition: and he expreſsly de- 


clares in the latter, “ that he does not thereby mean to diſ- 


« annul any your of his Former deviſe or 8 
0 


There is not a title in the latter, that relates to the real 
eſtate. Therefore the only intent of having the 3 witneſſes, 
Was and muſt be to authenticate the FORMER. | 


The - fgning the former does ns harm: it t makes it more 65 
lemn; but does not hurt it. 


Then che publication of i it is AS of a -e takes up "the | 


ſheet of paper, and, holding up the /aid ſbeet of paper, ſays, 


« [is my will.” And, certainly, he did not mean a part 
it only; but the <vhole of it. - And he defires them to atteſt it. 


All this muſt relate t. the whole that was written on this 
paper, - 


The ſecond point is as plain upon the bare ue, as 5 any 
argument can make it. 


There can be no doubt of the deviſe to the For” ht ; 


whatever may be the doubt of the intereſt bequeathed to the 


mother, till the daughter comes of age, for her maintenance. 
But it is ſufficient to bar the Rn, that an rr is _ 
to one of them. | 


Therefore it is clear for the defendant on a both points. 


Mr. Juſt. Dzx1son concurred A man 1 his will 
at different times: and the witneſſes may atteſt at different 
times. Here, an illiterate man makes and ſigns his will; in 
Which there is a deviſe of lands. To be ſure, if he had died 
before atteſtation, the deviſe of the land had not been valid. 
But afterwards, he adds more, to it, on the /ame ſheet of 
paper, and declares, „that he docs not thereby mean to 
7 diſannul any part of his former deviſe and * 
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and figns it ; and then takes the ſheet of paper in his hand 
and declares it to be his laſt will and teſtament, in the pre- 
ſence of 3 witneſſes ; and deſires. the witnefles to atteſt it: 
which they do in his nen 3 


* 


Guryy1in;v., 


Guryeipn, 


This iſt be et as one ENTIRE wa 1 1 at dif- 


| ferent Gmes 3 and ittcfied agrecable to the ſtatute of Frauds. 


26 abs ſecond PoINT=—lt i is not at all material, what 


vor of intereſt the wife and daughter, or either of them, 


take under this will : it is RR that they take ſome ſort 


of intereſt ſuſſicient to PREY . * And 


Mr. Juſt Wr cncuried wa Lobd 22 and 
Mr. Juſt. Demiſon. He alſo conſidered this as an entire in. 


ſtrument, 1% e of the former . 


The teſtator himſelf calls it a 0 memorandum,” {not a co- 
dicil 3) and declares, -« that he did not mean thereby to diſ- 
« annul any part of his former deviſe or diſpoſitions. He 
only takes up the conſideration of ſomething further, that had 
occurred to him fince his writing the former: and it is not 
material whether he does this at two days or at two years diſ- 
tance-from writing the former part. A man is not een 


ee earl, en e time. * 


And the teſtator's having originally 'F gned the 13 part, 
is out of the caſe, and makes no difference: for it was not at 
all neceſfary or material to it, as a will of perſonal eſtate; and 
the ſigning alone, unattended with the other requiſites, Was 


not ſufficient to render it effectual as a will of land. There- 
fore it was totally immaterial, And, in January 175% hav- 
ing written the memorandum with his own hand, on the ſame 
ſheet of paper, he takes the ſaid ſheet of Pager in his hand, 


and deſires 
e preſence 


and declares < it is his laſt will and teſtaggen 
them to atteſt it as ſuch, in his preſence and i 


A fie 


of each other :;—which they do. So that there can be no 


| ſort of e eee a good publicati of this as his 


wl, within the ſtatute of frauds, 


As to the end rolvr-It is not at all W what ſpe- 
cies of intereſt the teſtator's wife and daughter, or either of 


them, may have in theſe houſes ; provided that they or either 
of them have /uch an intereſt as is ſufficient to imitle them 
to the poſſeſſion of the eſtate: for they have ſuab an interef 
in them, or in either of them, the Plaintiff can notrecover in 


e ainſt chem. 
* . 


Me K. K „ jw ww .«. 


Ede Teen 9 en 1 


Now I ſhould think that there is a cuaTTELntereft in the 
mother. But be that as it may, here is a deviſe-<<-to the —— 
c daughter and ber heirs,” r. inaccurately CARLETON, 
this illiterate teſtator has worded w itz) and. ex dimiff, 
therefore ſhe ſeems to have a fee ; (though liable b. liable to be con- Gar I, v. 
tro led by certain events that may happen But thus much, Gateern, 
at leaſt, is clear; vi. that his n John Griffin (the plaintiff's 
leſſor) was _ N TILL an jor's ON ſhould be 


80 that it is extremely clear and ad that either. the mo- 
ee e ins JE ah EY as intitles them to 


the poſſeſſion of the eſtate. 


| " Per: 1 Cur. unanimouſly, 
Let the POSTEA be delivered to the EI 


Rex ver: Young and Pitts, Eſquires. | Fi 


A Motion was made ori toth May 1757, for an inform- Toformation 
ation againſt theſe two juſtices of the peace, for arbi- f the 7 >< agg 

trarily, obflinately, and unre ly REFUSING TO GRANT 4 for refuſing to 

LICENCE to one Henry Day to keep an inn at Everſley ; where grant a licence 

it was alleged and. ſworn to be fit and proper, and even ne- er ona * Aon 

ceflary, that there ſhould be an additional one, (there being one nied, © 

there already) and for which ares me of keeping an inn, 2.6, 

this man was (as theſe two juſtices themſelves had allowed on N 

a former occaſion) a proper perſon, they Ain before licenſed 


him to do ſo at another place. 
Upon this — motion | IP 125 


Log MansE1R&D and Mr. Juſt. Danson were of opinion, 
that notwith 5 this was a matter left in a great meaſure 
to the diſere . the juſtices, yet if it appeared to the 
Court, from ſuſkeient circumſtances laid before them, that 
their conduct wh inflfenced by partial, oppreſſive, corrupt, or 
arbitrary views, inſtead of exerciſing a fair and candid diſ- 
cretion, the Court might call upon 6. Bo to A. REASONS 
whereby they guided their diſcretion : and — they were 
for granting the rule to ſhew cauſe, as prayed. But 
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Mr. Juſt. FosrRR (who happened to know the place, * 
ſaid there was another houſe of good entertainment there al- 
ready, ) thought it ſufficient to make a rule upon the two 
Juſtices 6 to ſhew cauſe why oy: ſhould not GRANT this 


« licence.” And 


En” 


537 


1758; 
— 


** * i ſame: becauſe, if they did not ſhew ſuthcient cauſe, 


REX v. 
eee 


Eaſter Term 31 Geo. 2. 


- Loyd MansrieLD and Mr. Juſt. DRNisox concurred with ky 


bla, to expreſs the rule in that manner, though the ſubſtance 
on. N muſt be granting an intormation. 


The Coun therefore unanimouſly—(Mr. Juſt. 1 er 5 
ing abſent in Chancery) — made a RULE upon theſe two 
juſtices to ſhew ons « why they did NOT GRANT r this 
& licence to this Hwy Day.” | | 


On Monday 27th of June 1757, — cauſe--The 


juſtices, by their affidavits, made no perſonal objections to 
Day, but conſidered the certificate as inſufficient, becauſe not 
by the s vicar, or curate. c | 


The Cover was of opinion, «/ 'that the pentiicnte, 


"0. being ſigned by 3 or 4 reputable and ſubſtantial houſe- 


cc keepers, &c. was ſufficient.” But though the juſtices had 
miſtaken the * the Court cleared them from any wrong 


motive. 


But it being ſuggeſted, ec that the. Fo PE parſon and | 
« churchwardens were ready to ſign a certificate in his fa- 
« your,” the Court enlarged the rule to the firſt day of next 
term; wh a view that he might be licenſed at Michaelmac, 
if there ſhould be no other objection than what aroſe from the 
certificate's not being ſigned by the parſon and churchwar- 


deng; and the matter (which ſeemed to have raiſed great 


heats, and was ſtrongly ſupported by Sir * ne, on the 


part of Days) be accommodated. 


The ruLE was accordingly 'enlarged in theſe terms, viz. 
& That the firſt day of the next term be farther given them, 
cc to ſhew cauſe wy they have not granted, & c.. 


N. B. By 26 G. 2. c. 31. f 1. it is e nated, ek view 
cc granting hcences by juſtices of 2 y perſon, to 
% keep an alchouſe, inn, Qc. every horn perſon Hall enter 
c into a RECOGNIZANCE in 10%. with fficient ſureties, 


« each in 51. or one ſufficient ſurety in 100. under the uſual 


& condition, for e 4 GOOD ORDER AND RULE within 
6 che ſame.“ | 


By 5 2. it is added. That no licence to keep the ſame e ſhal 


be granted 72. any perſor NOT LICENCED the year preceding; 


UNLESS ſuch perſon produce, at the general meeting of the 
juſtices in September, a CERTIFICATE under the hands of 
the parſon, vicar, or curate, and the major part of the church- 
wardens and overſeers, OR ELSE of 3 or 4 reputable and ſubſtan- 
tial houſekeepers and inhabitants of the pariſh- or place where 
ſuch Alchouſe is to be; ſetting forth, « that ſuch perſon 
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| $ 3. no licence ſhall intitle any perſon to keep an ale- P1TTs. 
houſe in any OTHER place, than that in which it var FIRST | 
kept, by virtue of ſuch licence : and ſuch licence, with regard 
10 ALL OTHER placet, ſhall be null and void. 
On Friday 18th of November 1757, Mr. Norton again 
moved, (and moved it as a new original motion,) for an 1N- 
FORMATION againſt theſe two juſtices of peace; who, he ſaid, 
had at their laſt general September meeting for granting licen- 
ces, ſtill PpERSISTED in refuſing to grant this licence, notwith- 
ſtanding what had already paſſed in this Court upon the ſame 
ſubject and occaſion. Of this fact he had affidavits: and he 
_ alſo produced freſh and circumſtantial affidavits, as to the 
merits; viz. the neceſlity of ſuch a licence, and the conduct 
of the juſtices in their oppoſition to it. 


A 7 


w2 
”z_ — 
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Lord MansFiELD—What paſſed before was, © that the 
&« Court did not think any thing CRIMINALLY imputable 
ec to theſe juſtices.” The Court then gave no opinion as 
to obliging them to grant the licence: but, on the con- 
trary, expreſsly adjourned the conſideration of the rea- 


' ſans of their refuſal. ' 
| This former rule was only kept on foot, in order to obtain the 
a MATERIAL END S it: but as to the behaviour of the 


juſtices, with regard to the criminal complaint againſt 
them, the Court diſcharged them from any imputation 
* of crime or arbitrary intention to oppreſs the man. 


The Covxr therefore now made the Ale rule, upon | 
theſe FRESH affidavits, as they had made upon the former; 
and ordered that both rules ſhould come on together. 


5 4 bes + 3 | / 
Sir Richard Lhyd (on Saturday 11th of February 1758,) 
accordingly ſhewed, cauſe upon both rules. 


He obſerved, that it was a ſort of rule never before granted; 
and which he had known refuſed 25 years ago. He ſaid, he 
never knew a rule made upon juſtices, to ſhew cauſe, « war 
& they did not grant a licence, or to enforce them to do ſoz un- 
leſs there was ſome charge of corruption, partiality, bias, or 
other imputation upon the juſtices. 


7 
* 
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Lord Masern 5 anſwered, that the affidavits upon which 
the original motion was made did import fuch a charge; — 


* — — — — -—_— 2 
Wr Ja. . 5 pd Nea * L. 
- 4 > 5 8 
N — 2 LF OY xt, 
* 1 et rid — O N 
. 


1 


* Wr > R — "IE TY "7 K * . * 
A753 A n N x e ae Wr . 1 * 22 
4 9 — - PAL. N 1 o * 2 PRES N n * R 8: ä 9 3 , a 
NF 25 
< / F « * * 
1 


Eaſter Term 3. Geb. 2. 
„ Mage or Is 1 by 


Aud che motion was originally made upon that foot t and that the 

rule was put into its preſent form, ot f TENDERNESS to hee 

Rex v, gentlemen, and regard to the fairneſs of their character. 

Younc and HL 1 . 

PioTs, And they did indeed, upon the former cauſe ſhewn, appear 
| to be free from blame, as to any criminal imputation. 


| But yet if they have mo reaſonable objectiom to the man, they 

dock to licence him: and if they have any reaſon, they ouch 

fo GIVE it. For though they have, it is true, a diſeretipn in 

| theſe caſes, yet it muſt Nor be permitted to them to exerciſe 

nun ARBITRARY and UNCONTROLLED power over the rights of 

other people, and in caſes where their /ivelihoods are ſo efſen- 
/" _ tially concerned. | | „ x 


Sir Richard Lloyd argued, and infiſted, that the legiſlature 
has made them the $0LE judges, as being ſuch who; from their 
reſidence on the ſpot, muſt 52 know the perſons and their 
characters, and alſo the circumſtances of time and place: and 
the legiſlature has even excluded juſtices of peace of other 
diviſions. And the juſtices, thus intrufted, have a right to judge 
FOR THEMSELVES : no man can judge for another. And hi 
power is truſted to them, by the conſfitution, by the legiſſature. 


lt may be very dangerous ta them, to be obliged to give their 
reaſons publicly: though they may have very ſufficient ones to 
ſatisfy their own minds, and to direct their own judgment. 


And if they are thus intruſted, why are they liable to be 

called to an account by any other juriſdiftion; winleſs they act 

faultily and wilfully wrong? Indeed, if they do wilfully wrong, 
let them be puniſhed: but where they act quite conſcien- 
tiouſly, they are not accountable to any body. 


— 


by; Nov theſe gentlemen ſay, and they SWEAR too, « that they 
cc really judge this houſe to be an IMPROPER-HOUSE ; and this 
\ ©. perſon to be an IMPROPER PERSON; and that this is their real 


„ and ſincere opinion.” 


F This queſtion affets ALL the juſtices in England; (I mean, 
6 | ſetting aſide the 1MPUTAT10N of wiſful miſbehaviour.) 


Lord MansrieLp—Moſt certainly. No body doubts of the 
thing; /etting aſide every degree of imputation : it will not 
bear an argument. 14 75 | 


Sir Richard repeated the juſtices reaſons for their refuſal ; F 
and concluded with IxsTSTIN G on their RIGHT to judge for 8 
THEMSELVES. „5 1 1 a 

| 4 Mr. | 5 
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Lord MansmkLD—Tt is a Meer _ too _"_ nes, 
be Yoo length too; (as I am obliged to go-away,) to 


now. immediately; and it may as well 


| Rind ver ner as ſo - Spe this term is 
Fe | a BY Ap jo nme 


And now this affair coming, on again, (rt the laſt  timez). 


Lord Muxsrikl p again declared, that the ar rgument ought. 
to be taken up upon the foot of criminality" in the juſtices : 
for, it was ſo originally moved; it was the proper nature of the 
queſtions it was ſo underſtood by every. body; and ſo meant 
by the Court. For, (as he again explicitly declared,) there was 
no pretence; upon any other foot, to make a rule upon the 
juſtices, who haye a diſcreffonary juriſdiction given them by 
the law. But though * DISCRETION does mean, (and can V. poſt. 378. 


mean nothing elſe but) ec the beſt of their judgment upon 2. fourth defi- 


wt 


the. accafion that calls for it: yet if this diſcretion be wi/fully SR dil 


880 it is Triminal, and N to be 1 the control of 


a Nurs and Me! hurl, for the N $6 2 


upon ar ſtrongly and very largely, that the juſtices had 
— ſo 2 acting criminally, that they had acted rightly, 


properly, and honey: and they hinted, that the Court had 
OM exculpated them from any criminality of behaviour. 


The legiſlature how left this jurriſdiction /o. obfolutel to 
the juſtices of the particular diviſion, that no appeal will lie f 
their — as appears by 1 Salk. 45.: which is — 


preſsly'ſo, and is citgd in et. 1. 8, Nen of. this 
Poſition.” +2 | 5 
Wo. H. * M m either 
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| ſuſpicious at leaſt, if not very im 
( Rex v. Felf ives of Worcefter } Giles Cafe Caſe. 1 


Nor will che Court grant an inform 
t a licence. Rev v. Tuftices | of Nettingh ime i 
aid, an information was denied. ö 15 2 


But, per Car. That caſe was an abuſe, a groſs * 2 jo "FM 
Kess : and the information e = 


#5 
1 
9174 . 


And ſo it was in the caſe of Bridgewater, u d 
foot, of abuſe of the diſcretion intruſted to t PETS 


The counſel for the two juſtices next obſerved, ind Day's 


having for many years bad a licence to keep a public houſe 
in another pariſh, Was 2 an immaterial circumſtance: for, 
uch licence was ab/olutely null 18. void, 


by 26 G. 2. c. 31. 63. 
with regard to all oTHER Fer 4 + antes 55 8. 


The aftidavits on both des being then zl aiſtin@Uly ts read, it 


appeared (upon the whole matter) that theſe two juſtices 
had acted in this matter, with fairneſs, impartiality, 
candor, and juſtice; that they really and ſincerely thoug : 
both the man and the houſe IMPRO ER 4 be Licenſed; and 
that they had very good and . Oy for ſo 2 57 
| and determining. 


8 their counſel. concluded with n, Gi the | 
rules made upon them might be diſcharged with Jul cofti. 


Contra, for the proſecutors, Mr. Norton, Dee. e thele 
reaſons for making the rules r. | 


The main iner of the arguments. of the . 
ſupport of theſe rules, was, to ſhew that the refuſal to grant 


this licence to Day, aroſe from yarTIALITY to Mr. Barker, 
the lord of the manor, who was the proprietor (the landlord) 


of 1 other public houſe already eſtabliſhed in the pariſh. 


Lord MANSFIELD once more declared, « That this Court 
&« had No power or claim, to review the reaſons of juſtices of 


« peace, upon which they form their judgments in granting 


c jicences, by way of APPEAL from their JUDGMENTS, ( or 
RE ee eee the DISCRETION #ntruſted to them,” = 


But if it CLEARLY appears that the juſtices have. been par. 
_ tially, cpa or e, . in the EXERCISE _ 


Fa au lie to the juſtices, toebllpaifien | 

p ip ns to F 1 9 = | 

refuſed it upon reaſons which 715 be 8 . . 8 
ge 881. 1 


1 oops 5 
. they 


SKW a. oe men oe 
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this diſcretion, and have (conſequently) av the truſt re- 4 
poſed in them, they are liable to _— or L750 . Wh 
:nformation ;. or even, poſſibly, by action, if the malice: be Rax . 
very groſs and injurious. 9 Young and 
: 3 oo? | | | 1 1 oy Au an Pirrs. 471 
If their JUDGMENT i wrong, ” their HEART and INTEN= 5 
ron pure, God forbid that they ſhould be puniſhed! And he 
declared, that he ſhould always lean towards favouring them, 
unleſs partiality, corruption, or malice ſhall cleariy appear. 


» 
©w 


The preſent queſtion therefore only is, * Whether theſe 

« gentlemen have been guilty of any partiality or male, (for 
4 corruption is not pretended,) in the refuſal of this 
« eee F 

Then he went minutely and accurately through all the 
particulars, both of the charge and of the defence And he 
thought, that upon the firſt original motion, the juſtices ap- 
peared to have been miſtaken in the grounds of their refuſal; 
in that they fixed it _ go of 715 miniſters and 
churchwardens ſigning; which they. judged to be reguiſite by 
the 26 n it was it} However, in an they 
were not criminal ; though they were miſtaken. And at that 
time, they had no perſonal objection to Day. And therefore 
it was (from all that then appeared) reaſonable to expect that; 
upon enlarging the rule, they <vould at their next meetin 
grant the licence; which they had before refuſed, pen a mi 
take, of which they were ſubſequently informed. 1 


But $INCE 2his, and antecedent to ſuch next meeting, there 
are come out /everal firong PERSONAL objeftions to Day Him- 

ſelf (which theſe juſtices were the PROPER judges of ;) 
namely, his keeping and having long kept a houſe for public- 
ly retailing ale, wine, and ſpirituous liquors, without being 
licenſed thereto ; his having been twice convicted of ſelling 
ſpirituous liquors without a licence; his ſuffering a day- 
labourer to drink a whole day in his houſe, in harveſt-time, 
and afterwards vindicating it; his having been charged with 

a fraud, upon oath; beſides an allegation in one of the affi- 
davits, „That two notorious highwaymen and robbers, ap- 
te peared, at leaſt, to have uſed his houſe as a public houſe, 
if they enjoyed no other and more particular kind of har- 
t bour and protection in it,” SS 3 


And in reſpect to the houſe, the juſtices now ſwear, that 
they are clearly of opinion, © that one. houſe is ſufficient.” 
And they likewiſe clear themſelves, by the moſt ſolemn af | 
ſertions in their affidavits, of all criminal imputation, 


M m 2 Therefore 
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1788. 
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Bien, be faid, _—_— under control, 


SO be, wink wilful amiſhebaziqur, in Fo ee 


e "ery good ye why it ould be ſo. 
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4, with n it as his IA 
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„ 4 3 
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Mr. Juſt. — concurred. | 


Hz alfo expre allowed the difcretions 3 
fices. in pron licences, ewithout ap = from their 1 


ments, or having their 5 and bone few reaſons reviewed 'by any 
body. But yet an im and unjuſt oy of = pe 


But it muſt '® a CLEAR Ba, 4pyantnT purtiali or wii) 
 miſbehaviour, to induce the Court to grant an age 


a mere error in judgment. And here is certainly No clear and 


| Therefore de rule ongh e be diſcharged. 


Ir. Juſt Tor Tin tonculfel in the eee . 
laid down: and he thought, that — no evidence of 
Fine, malice, or 2 8 in the 2 caſe.” | 


He declared againſt encreaſng the number of public houſes; 
Fa gave ſeveral ſtrong reaſons againſt it: and therefore he 
thought the juſtices far from being to blame, in having come 
to a reſolution, not to increaſe them.” And he was fatiſ- 


| fied that the juſtices had reaſon ſufficient to refuſe this Par- 
ficular licence; both with regard to the — and alſo with 
regard to the man refuſed. 


— 
*. 
4 


Mr. Jaſt Wu nor concurred, 


le was very tick, that the SOLE diſcretion 11 granting 
licences, is in the JUSTICES of the divifron: and he moreover 


And this point the obſerved) is admitted at the bar | 


Then, wee ai erden being in PIER the' RULE is invarj- 
able, « that this Court will never interpoſe to . a 290 


4 f . for a mere error in JUDGMENT." 1 : 
Therefore, even sR them to have been miſtaken "Hf 
beginning to end, yet there is no ground, from any of the 


nts Hi to infer any partiality, 2 or corruption: there is 
not 
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not the leaſt , whereupon ſufficiently to round ſuch an 1568, 
prehenſion 241 belief, even in the complainants; and the 4 1758: | 
tices themſelves do moſt ſolemnly DENT ĩt in their affidavits, 2 v. EY 
ou 


p PaTT3, 


—— 


A 5 
RET” EEE EINE SH =O = 
VE = — — S 
„r ˙ A 
E 2 1 20 — Ew —_ 
- x 4) l = — 3 
e 3 22 


— 


$4 F 
ST — Pi=_—- I 
> SER 


Por. Gur, Both nuts, ED with rt. 


Lon auen Thos are co diſtinct reaſons s 
35 ſhould give cos rs: one, with regard to the perſon come 
. - plaining; the other, with regard to the perſons come 

plained of. For, it appears, upon the affidavits, that Day 
(the perſon complaining) has perſevere i in keeping this 


bhouſe wiTHouT a licence: and it now appears, that the 

| juſtices, who are complained of, have added ——_— 

and legally in 1 . re there 

| be 06 une ; 

= pa. 653 Rev v. Athy Eſq; M. RY G. 2. 

5 . a like 5 int: r. William, Rex v. Davis, 

and Re. et all three in P. 1762. 26. Be 
"PE 1317.& 1 8 | 

— — — — — orgy 
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' Mandamus to Mx. Wiles, on behalf of Dr. Sterne, prebendary of the 
a viſitor, to ex- ſecond ſtall in the cathedral church of Durham, moved 


erciſe his viſi- 


poralities ofa in the inſtance herein after mentioned: (in which Dr. Sterne 
Srning the in- £0, unleſs under the authority of this Court. 
termediate TE 5 5 e 

profits, durin 


7 


a tall, denied. biſhop, by the aoth of their ſtatutes. 


# 
* 


And there is no other method of trying this queſtion, but 
before the biſhop as viſitor. rs 


r. Norton, for the biſhop, ſaid, that the biſhop was not 
ſatisfied that he Hap /uch a power : and therefore he propoſed, 
that the dean and chapter ſhould be called in, to litigate 
it. 5 5 


— 


64 ſucceſſor prebendary (Dr. Sterne) had a right to 2 
> wy profits accruing during the vacancy of the flall, 
„from the death of Dr. Benſon, biſhop of Glouceſter, (the 
cc laſt preceding prebendary:) which intermediate profits 
e the other prebendaries had received, and divided 
& amongſt them.. Me nl 


method; and inſtanced the caſe of Dr. Young v. Dr. 
Lynch, 2. 26 G. 2. 1753. B. R.; and mentioned likewiſe 


Canon Seagar's Caſe (who was a canon of the church of 
Saliſbury) m Chancery, | 


« Whether the b;/bop can have a Juri iin to determine 


the dean and chapter muſt have an opportunity, to ſhew cauſe 
againſt a mandamus being iſſued to the biſhop, to exerciſe ſuch 


a juriſdiction, 
But 
„„ 
| Fs 
* : 


* . 
* , 
. 
2 
: 2 « 0 - : x 85 . 1 * * 8 
x: 4 V | NTT OE OS rs SA . er 
1 5 . N "x A757 * « 8 . 6 5” 4 + * 2 fy , L * : „ 2 7 I 17 
. ; ; : 255 5 So 7 7 g 35; p % 
d * R. 83 E. . RRC 
„n Rex ver. Epiſcopum Du em. 
Mi 2955 EFplicopu: lem. 
* * . 1 . 
| il 1758. : | ; 
i N 4 * 
* ” - 7 Furs = x 5 5 


r for a MAN DAU es to the biſhop, commanding him to exerciſe 
over the tem- his vIsTrrATORIAL power over the femporalitles of that church, 


eathedral had applied to the biſhop to exerciſe it; who refuſed to do 


the vacancy of And he alleged that ſuch viſitatorial power is given to the 


VN. B. The merits of the queſtion were, « Whether the 


Ln D ManspitLD thought, that an a#ion at law was the 


« this point; or whether matters of property in cathedrals, can 
ec be determined otherwiſe than acconlighe to the courſe of 


« the lau of the land, is a great queſtion.” And, certainly, 


a  c _- a 7 PRES 


FE 8 
. 


* 
* „ 3 
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But in this particular caſe, the queſtion muſt. be litigated, 18. 
not only with members of the 2 ee 8 758. 

adminifiraters of deceaſed prebendaries: oder em, the Nr r 
biſhop {/uppoſing him viſitor, and as viſitor to have conuzance BIsnor of 
of ſuch a caſe) can have no power. Which alone is deciſive Dvznan, 


* 
„„ 
* 


againſt his juriſdiction in this queſtion. . 


Mr. Wilkes, perceiving the Court ſo ſtrongly agaioſt him, | 
apecd wks nothing by io motion, 


— 


9 


„Ren be Peters et K 1; ð᷑ê˙⁴Q 
ee , DO OD 
Cavil ver/. Burnaford et al'. 


may ſet aſide a 


r 


M*. Hi ſhewed cauſe againſt the iſſuing of a man- Tyferior court 
oo uy | 3 455 . : | regular inter- 
A motion had been made by Mr. Whitaker, (on 13th N 12 wy 
February 1758,) for a maudamus to be directed to the de- to let in a trial 
fendant John Peters, the county-clerk, (who was the ſteward of the merits, 
of the court,) and alſo to the free ſuitors of the county-court but cannot ſet 
of the county of Cornwall, commanding them to proceed to _ n — 
final judgment in a certain cauſe by plaint in replevin, com- ele, : 
menced in the ſaid county-court, between ohn Cavil, plaintiff, . 

and John Burnaford, Anthony Pomeroy, and Nicholas Pelyne, de- 

fendants; in which cauſe, the ſaid h Cavil obtained an 

interlocutory judgment in the ſaid county- court. | 


The ca, in ſhort, was—that Burnaferd diſtrained Cavil, 
for rent; Cavi/ brought a replevin, in the county-court of 
Cornwall; an 1NTERLOCUTOY JUDGMENT was regularly 
entered, and a writ of inquiry of damages executed there- 
upon; and 24. aſſeſſed for damages, and 5s. for coſts, and ſo 
much more coſts as the Court ſhould allow. This inguiſition 
was ſet aſide for irregularity ( viz. want of notice of executing. 
the writ of inquiry.) 2 5 
4 e 8 ; 10 . ET 
The deflndine's advocate there then moved, * to ſet afide 8 
&© the ſaid (regular) INTERLOCUTORY JUDGMENT it/elf;, UPON 4 
te the defendant's paying the coſts of entering it, (to be taxed by 
i & the ſteward, ) and on avowng ifſuably;” and afterwards, on 
a a ſubſequent motion, to make ſuch rule abſolute,” it being ; 
_ urged by the other ſide, “ that, that court had no power to 
e ſet aſide a regular judgment,” the judge took time to 
adviſe, At a future court, after inquiry. from ancient prac- 
tiſers in the ſaid court, and being informed that it had been 
the conſtant cuſtom and oſage of it, „ TO SET ASIDE interlocu- 
: : Fl f "Mm 4 * 66 tory 


* 


* 


| 7 Cavir v. 
| r 
47. 


— 5 oN ms, ; 2 bayt 


| had been done in the interim:) and, accordinglys he made a 


tained. 


new trial. 
court has a right to ſet aſide a —_ Janne 01 UNLESS it 1 
| ad ph merits, ; 


* 


e terung . inquiry 
g the coſts of enteritty the e ſamg, 
its, « ading bly to ſuch action: 25 amer;” and 
Wir ving * dered the affair in all its circum. 
reg LT, 1 to be agreeable to the practice 
of thit court, he declared his opinion, & that it Tag te 15 a 
« ſet afide, and the defendant's avowry received, they havin 
i paid the coſts, at the time of filing it de bene N, (which 


rule, thus—* Covil v. Burnaford et al”. It is — Or. 


oF that the interlocutory judgment entered in this cauſe be 


& SET ASIDE, . on pa t of coſts taxed; and' that the 


8 avowry filed in this cauſe ge bene N, laſt court-day, be 


te now, on conſideration of the court, made abſolute; and 
r e 
8 to the avowry.? f 


And the judge of this eres court 2 te that be 
& acted with the utmoſt impartiality in the affair, and ac- 
te cording to the beſt of his judgment and underſtanding ; 
& and, he apprehends and believes, according to the con: 
te STANT. USAGE AND PRACTICE fa nt and 1885 in * 


( aid court. 55 


Ir. Waitaber's modon was onda apak che Aru 


Judge's having exceeded his aitthority. And he had cited 2 
Strange 823. Fox v. boy's H. 1728. 2 G. 2. as the fit 


time that even zhis Fr ad fet afide REGULAR judgments z 
and 1 Strange 392. Bayly v. Borriie, M. 7 G. 2. where 304 
doubted of an ow Judge 8 having f ſuch a power. 


On Fri 21ſt April 1758,) Mr. Huey ſhewed 
cauſe why this poo Mon 10 not * And = _ 


the two following queſtions- — 


* 


: it beer the judge « er Renard of an * court * 
a right to SET ASIDE ban Judgmente, earn 0 


— K 


* 


2d, Whether, in n phil articular caſe, e ſteward of chir in- 
ferior court had 4 right to do as he * and as is the 


practice © of that inferior court, 


As to the ift queſtion—He 2 d, they cannot 1 
trials, 1 Salk. 201. Regina v. Hill it af, and 2 Salk. 650. the 
caſe of Briftol (which is S. C.) "Brook, v. Ewers"# af, 1 
Strange 113. 8. P. A mandamur iſſued to a judge of an in- 
ferior court. nere give judgment; * though he had granted 4 
Therefore: he would not contend that an inferior 


Sa f 10 * > ** 


r Term 31 Geo 3, 


* TRY THE MERITS, 
650. In the caſe of the mayor and aldermen of nen of Bri 
was holden, < that an inferior court could not grant a now 


and they would alſo ſet aſide regular ud on 
putting g the plaintiff 22 condition as bens, A 
does not appear how the Court came to leave it off; as 


bs age (in the pals of Fox v. M that they had 


And it ſeems right in Iefelf, and ene, to nainedt juf. 
tice, to permit inferior courts to ſet afide regular interlocur 


reaſonable, nat to 
JURIES: which is an exccedingly different aſe from a a judge 
ment by default, 


Asto che 2 veltion—In the preſent "rs the 3 acted 
| pightly and 2 upon the circumſtances "_—_ it. 


Mr. Whitaker, contra, for the mandamys, 


The letting i in the trial of the weriTs, makes 29 Ae 

I fay, that an inferior court can nof ſet aſide a regular judg- 

ment, after have once exerciſed their authority. In 1 Strange 

92. Baily v, „. 7 G. 2. B. R the Court thought 

| 4 2 queſtion that deſerved conſideration, be Whether the 

te judge of an inferior, court could do it.” And there is ng 

more reaſon why they 

ſetting aſide verdicti. They have no ſuch e. 5 Di 
e cretion” is another word i for ce n W ke: 


Lord © FFB denied this interpretation of the term 
diſcretion, and referred to what was ſaid (a few days 
ago) in the caſe of Rex. v. Young and Pitts, V. ante, Pa. 
3060, 361, and 562, And he ſaid, that piscrETION is, 
as Lord Cale ſays, 66 diſcernere per legem, quid fit juſtum.” 


_ To which obſervation, Mr. Juſt. WII uor deſired to add 
another, from 5 Co. 100. Rooke's Caſe: «© DiscrxeETION 
te ig a ſcience and underſtanding of diſtinguiſhing and 

76 diſcerning between falſehood and truth, r. c.; 

& and NoT by do —y W * and Pens 

9 Nenn, * a” 

"Mie Wurraxen—But theſe inferior Judges haven fort of 
 Ciſcretionary power ob. 


Lord Masspikrp.—That caſe of B | in 1 


6 conf deration. 


* 


PRE en - 


N in order 10 let in a trial of the uRRrrS. Indeed it | 
1 it them to ſet aſide the verdic of 


ſhould have his power, than that of 


392: only ſays, egthat i it was a que ion 2 deſerred 


Ex vi = 


tt trial. However, it was long ſince done by this court; 8. 4 


or Cavt t v. 


And it 43. 
& al. 
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; deratio * But there is 2 green 6 e 
2258. | | ny pri having rope. . 2 


F 15 £ N 
* 1 


Do by. 


. vexs & al; And it ſeems, a power ns y to the AR fy er 


or CAvit v. ad is very different from the caſe of ſetting : alien VERDICTS, 


Dun grob — This power to ſet alide et u erer e in. 
& al'. e, by ſes. "5 5 85 Wes 


Dar. Juft, However, bock Yank | Mandfeld 1 hs Par" * two — 4 


- Is 2 * * 4 0 


vx was ab- thought | it might-not be amiſs 0 lee intq it. | Aude 
Mr. Juſt. Drxrsox intimated,” as if ane; was fomething 


| 1 of his reefor de C T5. 29 G. 2. B. R. 


il, x 3 

„ 1 l 1 Con adviſare vult. 
well v. Liver- And 1 now Lord Manefeld 8 the opinion of the 
more: V. poſt, Court; having firſt/ defired Mr. Huſſey to ſtate the Aue for 
572. ] the ſake of the ſtudents: and he took this of ob» 
.E n and declaring, that nothing. miſleads ſo 88 as re- 
n ee, the determination of courts of Juſtice, * 
ving a ſufficient and corre? fate of the. caſe:?* which, he 
Fs oe an we * TY 1 into error and 

12 | 


Here, the 3 upon the toe ſtate of the 1 (which 

2 ante, p. 508.) . appears to be, Whether an 1NFERIOR court 

9 s POWER fo SET ASIDE @ REGULAR INTERLOCUTORY 
as «Judge, in ORDER #0 let in the trial F the MERITS.” 


And, we are all of us of opinion, « that they rave fuck 


« 4 power.” There is no authority, nor even diftum, to the 


eontrary; nor is there any reaſon why they ſhould not have 
| ſuch a power, which is incident to the doing of Juſtice. = 


Indeed, there are authorities which ſay, Fe. that an inferior 


« court can not grant a NEW TRIAL, or 8 aft be —_ * 
„ of a JURY, but for irregularity,”  . FP 


But there may be many reaſons, why they may be permit- 
ted to ſet aſide an interlocutory judgment, in order to let in the 
merits ; which reaſons will not hold, fo far as to make it al- 
lowable for them to ſet aſide the verdic of a fury: (one of 
which reaſons may be, * that no attaint lies upon a verdi 
« given in an inferior court.”) And indeed the ſetting aſide 
a verdict of a JURY, is too great a power to be intruſted to all 
inferior Juriſdiction. Yet. FOODS! als. * 


We are, all of us, clearly of opinion, te that ir may ſet 


0. alide _ nn. UTORY 5 in erder to let 
* ; — FE in 


* 


Faſter Tex 31. Geb. 


& in the merits 35 both upon the rea ofthe thing, and for 
e ee Fo: 


44 


That hs a 1 15 — 5 of ot Baile v v. Ry 7 a pits, 
p. 570-) proves nothing at all againſt this. And in 1 Strange 
499. Jewell v. Hill, H. 8 G. 1. an inferior judge ſet aſide 

even a verdlict, for irregularity, (or rather for Fs ) which 
ORE eee 5 


1 > 


* Mr. Juſt. Daxron added, that in. the caſe of Eaftwell v. 


788. 
Rex v. P- | 


„IAS & al*; 


or Cav1iL v. 
Bua NATO 
& al'. 


4 : — 
4 q 


abe J. ante, p. 5 71. in margine, ) it ſeemed to be 


underſtood and agreed at the bar, * that an inferior court 
tc could not ſet ande a verdict, Ar ALL.“ but he finds that 
he has written a note at the bottom of that caſe, importing 
that he himſelf thought that it ought not to be taken for 
granted, Fo generally as this is laid down, “ that they cannot 

* do it af all] for that he thought that an inferior court 
may ſet aſide even a verdict, for IRREGULARITY; though they 
are not to be truſted with a power of ſetting aſide . 
* the MERITS, 


to be given for ſetting aſide beds, b but becauſe it was a r . 


ey to be ſet aſide, 


And v he bid, was 1 the rIGuT Se win. 
that they may ſet aſide even 3 for PORN. eu not 
upon 55 merits. 


| "Wherefore, per Cur. unanimouſly, | 


ohn Peters the county-clerk, 
e county-court, ſhould ſhew 


5 the RULE 1 ce That 


« and the free ſuitors of 


„ cauſe why a mandamus ſhould not iſſue, directed to 


5 them, commanding them to proceed to final judgment 

© in a certain cauſe, by plaint in replevin commenced in 
cc the ſaid county-court, between 2 ahn Cavil, plaintiff, 
« and John Burnaford, Anthony „ and | Nicholas 
« Pelyne, defendants, in which ſaid ca >, the ſaid Jobn 
Cc Cavuil obtained an interlocutory * in the ſaid 
4 county-court, on the 12th day of October laſt Fee 
e 


RuLE DISCHARGED, 


7 


* Tt is true that 


there was no 


diſtinction ex - 


preſſed, in the 
diſcuſſion of 

that caſe. But 
no irregularity 
was there pre- 
tended; nor 

any other rea- 
ſon attempted 
and ſuch as 
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dated into one, . of 
where the ſe- 
 veral _ 
were pro 
5 | 
zn one - 
WT. | 


% 
z - a . 7 % e 
EHaſter Term 31 Geo. 2 
* n x £ ; * $a 
: Wy » 2 i Fe v 


1 
14 


kes very. Collingwood Foſter, Edward Gallon, 
. e Selby, and Thomas Mills, _ 


Foun dre bern den made abſolute, (laſt Tie) for 


four informations in e of que warrant, Hp theſe . 


4 defendants, reſpectively to ſhew by what authority 
1 of I 8 to ti cham bean of Alnwick in the ef | 


[44 


Sir aa erleben ofthe Glen nde moved; (on 
Saturday laſt,) that there ſhould be « ONLY one information 
againſt all the togr deſerviants, inftead of ow pot 
a 


Which ths er n viry' . god 8. Ath 


| 2 of 9 Ann. c. 20, which runs thus—#* And if it ſhall 


te appear to the ſaid reſpective Courts, that the ſeveral rights 


= 5 of divers perſons, to the ſaid offices or franchiſes, may pro- 


ly be determined on oxe information, it ſhall and may 


Ho | 1 be ns for the ſaid reſpeQtive Courts to give leave to ex» 


te hibit one ſuch information againſt sVERNAL, perſons, in 


0 die - try their Oy rights to ſuch offices or fran- 


Mr. Norton, contra, for the proſecution, ated that Koh 
the Court might indeed give leave for this joining ſeveral per. 
ſons rights in one information, yet they «ould not do fo, if 
the proſecutor judged that it micht be inconvenient to him. 


Sir Richard replied, that the Court would direct it, unleſs 
it was ſhewn to be attended with i inconvenience, | 


It ended in Mr. Norter's taking time to conſult his client. 
Which haying done, he (this day) ſaid, his client had no 


: objection to it; provided no exception ſhould be afterwards 
taken to ſuch union of the ſeveral cauſes. 


on. The defendants cannot object to it, hen the Court n 
julige it to "PA proper, 


Eaſter Term 31 Gen f. 


Challoner verſ. Walker. 
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AN action bf debt 6th FA I Ye SO" LI follows: after The obligee in iu 
X firſt reciting, that whereas G. Needham being ſeiſed in an indemnity 


fee, c. died inteſtate, \t&#c. leaving a ſon Fames, Ec. and bond, upon, 


Anne Needham his widow, then living; and whereas James, 
E. were about to ſell the eſtate; and alſo reciting the ſaid ; 


2 being married to — huſband wp runes" rig to be 
and recing doubt having .ariſen concerning her right to reimburſed. 
dere 


whereas it was agreed that 300. part of the pur- 
chaſe· money of the eſtate, ſhould be left in the defendant's 
hands, in order to indemnify, c. from the ſaid claim, &c. 
and all coſts, charges, Qc. then the condition is, that if the 
defendarit and one Coulſon, or their heirs, executors and ad- 
miniſtrators, ſhould 1 the plaintiff from all and all 
manner of claim of dower that might be made my the ſaid 
Anne Needham, as widow of the ſaid G. Needham, out of the 
ſaid premiſes; and of and from all coſts, charges, damages, 
demands, c. that may N or n e en * ** 
e De . then, ec. „ | 5 


Plea. That he has indennified the olinif, 


Replication That David Kinneir martied the widow; 
and exhibited a bill in Chancery for arrears of dower—He 


.anſwered the bil; and 1 81. 105. for coſts in the 
ſaid ſuit. 


To this ER. the 7 407 Bs demurs cially z and 
ſhews ſeveral cauſes: of demurrer; viz. ſhe 


rſt, The replication. is nat a dire anfwer to the plea. 
2d, No iſſue can be taken upon this replication. 


3d, Ne breach of condition i is fahle e in this re- 
plication 


Mr. Alan, for the defendant, made tw points 


_ ..o& Point. The condition only extends to a claim of 
dower to be made by Anne Needham in her Lies-time. 


ac, The plaintiff has brought his action too ſoon : he ought 
to have Ed al the ſuit in had been determined. 


Firſt point Conditions ſhall be conſtrued favourably for 
oer. 1 Sawnd. 66. Butler v. Migge It is ſo declared by 
the 
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— Ei Term res 1 


2 the Court. Cre. Eliz. 396. Greningham v. Ewey—th 
| the ſame rule was eu + wot 2 Sound, 8 I. Ld. 2 
5 v. Merricke. ee 2 


Wee en = FO 
aft 2235s 27 49% d 0 OY 
= hu 5 of i . 1 No. Ar. 489. | Ro- Abr. 426. pi. 6. 1 r 
Ons 4 ous Stibbe v. eb. 1 Faves. 536. Wijfen v. ee 
f "a, « Guns nei expence wilt be repaid bits if the bin 
284: or ih” | ſhould be diſmiſſed with coſts. It is not like the payment of 
a2 debt admitted to be due: this condition is ny to indem 
4 n e fs tn „ 
Mfr Aalun for the paint, jay 


— 


2 Point. 1K, This breach is within the 
ir of the condition. 3 word and be 


a i ede within the meaning of it. * ts. 


„ Fir et and Waller purchaſed the eſtate; The 
widow had claimed dower. The indemnification is againſt 
any claim of dower that ſhould. be made 5 her. ns the 


ſuit is brought * that claim. 


gecondly— But it is clearly within the intent of the condi- 
tion, and Mr. Altham's Cates will not hold now; becauſe 
courts of equity will now — againſt the penalty. And 
courts of law therefore are leſs ſtrict than formerly. M. 29 


G. 2. B. R. Drummond et ur nme A * v. 
— Babji: , of Aſo, 7 


In the preſent caſe, there 1 was a troncy for the ſale of the 
eſtate: and a bond (inſtead of incumbering the deed with a 
covenant) to indemnify againſt all claim of dower, ot: all 
expences,' cofts and damages ariſing from any ſuch claim. Mr. 
Althants Ute of 1 Ro. Abr. 3 Wy Sc. are not 228 

to the preſent caſe. 


2d Point The plaintiff 18 certainly alread Jamnified: : — 

he is not obliged to wwai? for reimburſement, till a Chancery-ſuit 

| ſhall be determined. Nor can he have intergſt for his money, if 
. r ſeating I TAY 33. 36 be at er Eee 


Mr. Altham i in reply— 


- iſt Point—The e is, © to ſave him ET” from | 
cc the dower or thirds that are or ſhall be claimed By Anne 
_ EM « Needham, and from all coſts, charges, damages, e 
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Ge eben 1 Vent, 357 36.78. the ſhilling was; an 
"abſolute damnification: for, no coſts were recoverable, 
upon the ſcire facias led: Ar GY to Which þ * was ob- 
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objeRions and the cafes. cited in fupport of them (and thus 


Lon Nashi b-- This i is _ 3 cola e near oc 8 
before a court. He ſtated the pleadings: and he treated the 


of 


v. Ware 
« J*..3 1 16 


i ia DAT 


applictt to them) as quite frivolous and nugatory; and, W 15 


out the leaſt doubt or difficulty, over- ruled them. Fe or, the 
caſe is moſt clearly within the words and meaning of the 
condition: and — obligee has been already ee 1 
therefore has a right to be eg ang rect 1 


Mr. juſt. Demon coheurred bt in both. And he added, FE 
here was 300. left in the purchaſer's hands, to indemnify 
the plaintiff; and the indemnification is againſt the claim, and 
all conſequences of it. The obligee has nothing to do with 
the claimant's night: it is enough that he is Feu ed by 
the claim. And hee is not to ſtay ill the SAR. of div 
ſuit : he has an i right to be reimburſed. | 
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N. Juſt. Fos rxx and Mr. Juſt. WMO were * of 


= 1 


| the ſame opinion: and both of them e declared e N 


ſelves to _ above effect. 
3 1 a Joch r eme, | 
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Rex wa Inabitans of the mag of Mit. 
wy land. 


N ere cauſe againſt quaſhing tx two orders, vix. an 

inal order of two juſtices, made for taxing, rating, 

Of afſe frag the inhabitants of the TFTHING of Hand, in 

AID © pariſh of St. Peter's Cheeſehill in the = county, 
and che = of ee confirming it: 


The queſtion was, whether it was ſuſfciently ſtated, ec ws 
* both th theſe places { viz, Milland and St. Peter's) lie wrrain 
e Zhe SAME | HUNDRED:” which is a circumſtance eſſentially 


* 


neceſſary to be Aſcertained, i in order to * the two Juſtices 


any juriſa:iFien in the caſe. dür 

For by 43 Elix. c. 2. 5 3. power is given to two juſtices, 
In caſes where they perceive a pariſh not to be able to main- 
tain ita. o /n poor, * to tax any other pariſh within the HUN=- 
„ DRED where the pariſh is: [which is all the authority 


* to two Then the att goes on further, 60 8 


Order of juſ- 
tices for aſ · 
ſeſſing one pa · 
riſh to the 

r rates, in 
ay of another, 


affirmed. 
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wanrranrs Now it is here 62 ated, 60 chat the ti crhing of, Aae 
of the Tirx- and 23 of St. Peter's Cheeſehill, both lie in e 
5 Lure of the jolt; de ns Cent”; | 
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3 tt ub theiefore ok 
2% 2 0 within the ſaid yonDRED; | er . e 
3 | . 
n tetm * hund „ner. xtenſive with itz 

perhaps the liberty may extend into 7.5 hundreds. 


[+ z EF bp However, it is plain, -that'the 10 juſtices have ut 
| | Bey bw Ju iQtion: and the C Our de ang wo gt they 
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| | Tn fuppoit 60 the osten e d the; lowin 

5 |  taſes* vie. Foley's Laws relating to the Poor, 31. ke 42 in "4 

ES» edition, )$. Benedi / Parifh v. St. Stepben i ant St. M . 

Ss alem t in Norwich.” Reports temp. Du. Anm. 269. 8. 8 75 
4 N * title Poor, pa. 416. B. C. with Fol 3. Le 3 


= Tyue Covnr thought ene l to ſend it back to the fel. 
' 1 Bene in order to rt explained and more 
1 particularly ſtated. 1, 8 c 2, 


| | ticular word © HUNDRED,” which is the term uſed in the act, 
ſo as to be confined to this ſingle og fd divifion of counties. 
For if ſuch diviſion be 12 ot name ſyno- 
nymous or equivalent to that of « 5 arial „it muſt be ee 
within the intention of the act, and the Court my judge 


| | ES. ng to ſuch entention. SE. i . 
a 17 : ati” 3 11.8 . ; 
And now the caſe. N been nay and 5 ticularly 
Rated, Do | n 
Mr. Gould, who was for the ener prayed tec 
| | the Court. | a 
1 5 And Mr. Norton, wh was id ird aw eatidlidly . 
| that, as the facts are ow ſtated, he could not contend but 


that it does appear. (/b/antially ) to be 2 hundred, though 
the divifion was called by another name; * 


hc Oo dar to ded li fe ple; 
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that the plaintiff had other demands, and there 85 
nd. coſts. And ſo the judge was preelud- 
from interfering ; and could make no 
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n acklon upon the caſe for the uſe, and occupation of Kale is pay 
1 a houſe, the defendant had, in Hilary term laſt, obtained . 
tte common rule for liberty * to pay 27. 55. intg Cburt, 
dc and to have it ſtruck out of the declaration, o payment 
© offs.” The plaintiff's attorney a 
taxed, and take the money out of 
which application 
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theſe coſts 
-ourt,. Upon and after 
"SF 3s. AT oy — © | 2 »P | 


N 4 of 14 5 
Tt [16,9 201708 INEB50679 ag? ioge bogrol 
"=. 5 " Of F"" * . © x- 4 = 
for the defendant; had moved (in the begin= 


ning of this term) to diſcharge this rule ſo far asg related to 
e cofts; and alſo that the DA ſhould; pay the coſts 


the ſuit itſelf, and alſo the cf of that application: for that kept on foot 
the plaintiff had the _ 
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before the judge. 
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very ſame offer of the very ſame ſum, £3 PPe* - 
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ry Og Theft] vi by 
ſe he went upon, (and from; whence he argued the 


plaintiff s conduct to be oppreſſive,) was as followys .A. quar- 


ter's rent (amounting to 2%½ 57.) and nothing more, was due 


- 
Ul 


Bo 
it Wedneſda 4 3 
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money i 
Cont, 2d. 
have it ſtruck? 


our of the de- 


3 
pagment of 
coſts, was diſ- 
charged as t 


the colts; acf- 


tion appearing 
to have * 
brought and 


from the defendant to the plaintiff. The defendant was 
aſtuays reny to haue paid it t but the plaintiff: kept out of the 
way in order to prevent a tender; and yet brought this ac- 
tion as above ſtated, by bill returnable laſt term. The de- 


fendant 


ſimmoned the plaintiff before a judge, to ſhew cauſe 


rx why upon payment of the DEBT and caffe, proceeding 
© ſhould n6t be ſtayed. The plaintiff's 75 8 pretende 
or 


take | f. 54. 
4 For eu 
order. This obliged the defendant to apply to the 
for the common rule, To pay the 24. 5. into Court, 
« the coſty then incurred 

proceeds, it is at his peril.) , 


7 t ot 26 4 | Fs; fo 2 5 fb LE. 1 ob . 717 "Ng ; 
But as this common rule 1s always. made upon-the term 
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Court, 
, with 


after which, if the plaintiff 
4 S x, Sp $2549} x Fo" 1 44 


the defendant's paying cos to, the, plaintiff, Mr.) Whithker” 


motion made as abovementioned was Jo ſet aſide /o much 
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this motio 
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« TO the DEFENDA 


- © of the ſaid rule as put upon the defendant thoſe terms of 


coſts, to the plaintiff :” and he had even added to 


a of the 


» > 1 


& that, on the contrary, the. plaintiff ſhould 


ſuit itſelf, and alſo of that application, 


NT;” it being moſt maniteſt that the plain 
tiff was determined to ofppre/s the defendant, as it now ap- 
peared that only this 2/. 5, was really due to him. 


Nx. Norton, on behalf of the plaintiff, now ſhewtd cauſe 
againſt Mr. }hitaker's rule. And e apron 
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vet the plaintiff had, % /aw, 4 RIGHT to bring it: and, con- 
r S he was INTITLED 5% his coſts — to be =_ 


oH N so 
j ouL- and paid to him, upon the. defendant's o 8 

55 + 4g under the . ſtatute which gives liberty. to | rent A 
* Inks thoſe. © into the 185 25 for * are the terms. ene by 
rules to be diſ- chat . ty 
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es It is ORDERED, that the ſaid rule [made i in this cauſe.on 
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5 1 this ſame term] be DISCHARGED':t and alſo, that % 
*  *0"mweb of the rule made in this eauſe in the laſt Hilary 
57 term, for the payment of 21. 5 #-\ into Court, at re. 


1 lates to the payment Hh COSTS 10 be. rs: by Mr. Clarke, 
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a warrant of DISTRESS made by the — ARR: "upon 7 


rate amounting to 13/. 27. And a verdict was found for 


the plaintiff againſt ATL the defendants, ſubject to the opi- 


nion of the Court Upon the whole matter. 


I The diftreſs at firft 1 taken, was | 
of the plough and cart, with their halters : which firſt diſtreſs 
not being ſufficient, they diſtrained a ang time, under the 

SAME warrant; and took 3 other geldings, which were and 

> | are ſtated to have been 40% beaſts oj of wel plou 4 ht cart, of 

the value of 361. 175. with their , expreſsly 

ſtated, “that upon kg former refs, 2 there ws OTHER 

86 goods, Sec. more than ſufficient ta anſwer the value 8 the 
* 2 beſides theſe 1 of the plough * cart. 
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Ip . = This 
2 
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. 


He inſiſted, ee eee 1 c 


| looked upon theſe proceedings thus carried- on by the plain- f 
— Wal Lie tiff, to be oppreſſive and ' therefore they did DISCHARGE fo 


e Wedneſday next after three weeks from Eafterdday in 


5 geldings, Rated e oft | 


AS Q,w:. 


—— 5 
* 2 


| kater Term: Jl Geo. 4. 
n beg ws er weſday the verge 
1758, by Mr. Knowler for the t 


the defendants; and again, on Friday the 14th of April 


9 5 


* s 1 P 
| There were 5 quetions ae for the opinion aten, 
viz. 


oft? Whether the rate and ſn ee A ch ffi 
rate and aſſeſſment, in point nl oi Dee, Whe- 


. the Mee bingo ay objection! to ie? - 
24 Queſtion: Whine un ee e eee 


1558. 


—_— 


HuTcrrns 


Es i * 


1758, by Mr. mw or ths 0 N Ws ner ge. for v. Cnan- + 
the nm | 


LIMITED the run wiram WHICH the geldings and goods: V. 27 G. 2. 
diſtrained were to be /o/d : and whether, for want thereof, the . 28. and 


warrant i vorn, and hs: eden, or , l 4 which of 
n e Ws [*. THATIAVE DEE Lads * 


* . 
oy 


. 7 
T's * : 


| 220 Queſtion Whether che cen CEE i, g at e. 


2 


_ Queſtion. Whether the iii, being 4 
"LOUGH, and uſed by the plaintiff, 50 H for the ploug nerd 
cart, were LIABLE to be Auen and 4 e FOR. the OT 
myers m rt 03 


o 
de 43 


geh Ledien, Whether, af 1705 Cs had ſtate of whe 1 
the plaintiff's action ir eee OT the ae" or 
any, and avhioh of them oh FX 


*. +? 7 
I 4 1 


And a Gb queſtion, 05 Whether the 24 difrefs » was s not 
ene 1 aroſe upon the argamont."' hos St. 


— 


\ 


17 G. 2. c. 38. 


| After the firſt: argument, (in Which the Welk Gas m0 | 


as a common law diſtreſs; and Mr. Knowler expreſsly denied 
it to be an execution, becauſe it was replevi e; and infiſt- 

ed that the ſtatute de diſtrictione ſcaccarij is general, is decla- 
ratory of the common . an extends to diſtreſſes for 


yy; cauſe whatverer ) 8 8 . SIR "7 4H 


Lord ie finding * — parties propoſal ſpeak 
ing to it again, took notice that all about the ratet id clearly 
out of the preſent cafe : for, THEN are bad, the res wow 
thought themſelves aggrieved, . have' eee 


So all about the warrants may be laid out of the 5 5 


Ter the warrant iet wid, 60 46 to make it _—_— ab 
* 


1 „ Therefore 


* 


4 


A Lagern gi Geo. 4. | 
De the future Wer be modes 0 the 
1785. other N b M 6 vr 
ee Gare Ne JE e Uranus, Costume. 
v. CN avs Os 5 
ERS & al'. Mr. 5 5 2 Hoe 5 the plaintiff, on. Fridey the 
e rat vt April 1758, paſſed over iſt and 2d queſtions, upon 


what the Court had intimated after the former 9 z 
and proceeded directly to the 3d queſtion. | 


234d Queſtion. It is ſtated, that here was! ſullicient diſtreſs 

30 ron. the. * and therefore the ſecond was NOT' juſtifiable, 
Ce. Bi 272. CN. HR. Iz, Here. yo. 7 Lutw. 1532. 

" Wallis v. Savill. Fita. H. N. B. title Recaption. 8 Co. 50. 

Febu Mebb's Caſe. And this a duty of a 4% nature than rent; 

538 7» n e even in thut caſe, a double diſtr is unlawful, A1 


ho 02 


e es.» 85 4 ſecond realen, why thetic cee 
| juſtifiable, is becauſe the warrant is NOT. an AUTHORITY. to 


take it: for, the warrant having been ONCE executed, had PER- 
 EDRMED' its office; and conſequently was no more than a 
pigce of waſte Paper, at the time of taking the ſecond diſtreſs. 


4th Queſtion. +,\qth. Queſtion. Beaſts of the p/ough (thongh uſed: both for 
| plough: and cart ) cannot be diſtrained for a rate, when there 
are. other goods ſufficient. 31 H. 3. Stat. g. de diſtrictione. 
ſcaccarij, None ſhall be liftrained by his beaſts that gaigne 
« his land, nor by his ſheep, fc.” 4 MH. 133. is large and 


\ 


erxpreſs, „ That this was ſo by the — wn civil law; 


Hand that this ſtatute extends 16 AlL. forts. ꝙ difireſſer what-. 
« ſoever alſo to all manner of execiztions;;as well at the 1 
cc of the king, as of the wc » . . 


* 
181 8 YG i fi 44 9 hy 
SE % 11 2 * 8 


The words « = the debs,” cannot be applicable 8 to 
lord and tenant; but are general, and extend to ge diſtreſſes 


e eg FF; 1. 269. 5. 2 2. 133. N 5 7 


; 


6th Queſtion. tn Queſtion « Whether the ſecond ane is not EX- 


” anne, Fs 


1 e that this Uiftreſs + was EXCESSIVE; 1 a diſ- 

eſs taken of 3 geldings, of triple the value: for the value 

61. 174. od. and the ſum diſtrained for, only 4 (or 

— ittle more) of that ſum, viz. 13/. 25. which is exceſſive 

upon the face of it. And he cited 1 Rall. Abr. 674: where 

inſtances-are. given of diſtreſſes de upon the face of 
ens, I 4M Os ; 


80 0 this diſtreſs i is 99 16 Sip ee ditreſs 1 4 a diſtreſs of 
3 diftinft things. And an exceſſive diſtreſs of ſeveral diſtiuct 
things | is not — : aud 7 an action of treſþa/5 will lie 


918 11 T ; = 2 a 5 4 for 


2. N 0 


tak 


a - 
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treſs of a great quantity of pedlars goods (of the value of 


100 J.) which might have been — for only G7. 8d. 


We wn the firſt _ the ſecond diſtreſs are ulegal. 
| op WR Fs 


| Wherefore he Sei judgment 4 ther Wn”; 
Me Willams—contra for the defendants. 


12 W e himſelf to theſe 3 ee 2 vz. | firſt, Whe- 
hes under the ſtatute of 43 Elix. Averia Caruce can be diſ- 
trained for the poor's rate, where there is other ſufficient diſ- 
treſs? 2dly, Whether under the warrant for levying the ſum 
aſſeſſed, a ſecond diſtreſs can be made, where; the 1 ſt 8 
ficient, and a ſufficient diſtreſs. might have been taken in the 


firſt inſtance? ug If a ſecond diſtreſs can be made; whe- 


ther the ſecond diſtreſs is not exce/ſive; and, * on that 
eee this action can be maintained: ? 


And hs eve that hs tue ider, are nor ee in 


theſe preſen t queſtions now remaining before the Court. He 


obſerved likewiſe, that the firſt diſtre 4 s being a treſpaſs or 
not, depended entirely upon the firſt of his three queſtions 3 


and the ſecond diſtreſs's being a treſpaſs or not, depended 


| entirely upon the two laſt of them: and all the three queſ- 
tions e ig ee pe upon the n of 43 Eliz. 


He began with his own firſt queſtion, (which was the 4th 
original queſtion:) and he firſt conſidered the nature of the 
duty created by the 43d of Elizabeth, and then the nature of 
the 9 thereby given for the recovery of that duty. 


The duty is not a tax 1585 the land, nor payable out of itz 
but a charge upon the penſan: and it is a tax throughout the 
kingdom, and for public benefit, This is not to be conſidered 
upon the foot of a common Law diftreſs: the nature, deſign 
and end of this public duty required t moſt effectual and 
ſpeedy remedy that could be deviſed. 


The reaſon why beaſts of the plough coull not bo diſe 


trained at common _ will not hold i in the preſent caſe. 


þ ' 


This is Gmilar to an 3 and eſeniuly 0 fron 
from a diſtreſs at common law. 


F 
At common law, the diſtreſs mb nat be ld. » it was _ 
taken nomine pane ; not as a ſatigfaction, . this i for 


W 
5 , | _ The 


n eas G. 2. Main Monday af which wed i dl. 


1758. 


HuTcains 
V. v. Chau- : 
BERS & al, 


4th original 
queſtion; (Mr. 
Williams's 


iſt.) 
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Faſter Term 31 Gee 2. 
The xFA$ONs of the privilege dv not now held. Lg 


then wanted and required encouragement,” and muſt have ; 
been impeded by a common law diftreſs, Not, it does not. 


Then, the thing diſtrained could not be ſold; and remained 
uſeleſs: now, it may be fold. The debt, a was of a me 
vate nature: this, here, eee i 

ZE. 


This diſtreſs is not taken as a' pl —— yer. 


but for a ſatigfaction for the du ith a ener, ad. 10 


6 of 2 public nature. 


mw 1. Lord Raym. 386 ee 8 


332. Prideaus v. Farms. 2 Lev. 96. 8. C. Cro. Elia. 710. 
Smith v. Shepheard, prove that the 4 v is not applicable to 


diſtreſſes for ſuch eee They are preſcriptions for toll- 


through: and the firſt and 1 are rr on N Ge, 


taken for tells. 


As to the Natute de diſtritione desen 3 | 
that ſtatute with the ſtatute of articuli ſuper chartas, 25 | 


Ed. 1. c. 12. (which refers to the ſtat. de diftrictione ſcac- 


s Vide 51 H. 
3. ſtat. 4. A. D. 
1266. 


carij, and attending to the words of it,) it can never be taken 


to extend. to fuch caſcs as the preſent; to parliamentary re- 
medies, at that time unknown. It is confined to ſuch dif- 
treiſes as ſhould be old, to caſes of the grantees of the 


crown, or where the prerogative of the crown was concerned. 


The miſchief, at that time, was the unbounded p6wer of the 
prerogative in diſtreſſes, and the great abuſe and oppreſſion 
exerciſed 5 the king's bailiffs, and by lords of liberties. | 


King, by his 
take 1 8022 land, as wel as the goods and chattels, in execu- 
tion; (Sir m. Hartert's Caſe, 3 Co. 12 "MOON: the 
beaſts of the plough. 5 | 


And though. rep are ſts mentioned i in that act, 
ſheep may be diſtrained for toll. Which proves, © that 


. act does not extend to all diſtrefles.” Cro. Elia. 710. is 


ſo: Smith v. Shepheard. where ſheep were taken for a toll 


of ad. for every 20 ſheep; and no ſort of e te that | 
82 ſheep were not diſtrainable.” 5 7 . 


Beſides the at of 43 Eli. c. 2. is an implied e . the 
ſtat. de diſtrictione ſcaccarij. 


Another anſwer to this 0 1— That if they 3 _ 


brought hen this particular ſtatute. Regifer .g7. b. & F. 


: iv. * 89 E90. are 1 forms of writs upon ite k 
0, 


rerogative at the common law, might 


availed themſelves of it, a fpectal action ought to have been 


* many 


a Eaſter Term 31 Geo 
— tarohe iis £m cee prac 
LE treſpaſs will not e ran unreaſon- 
ble diſtreſs: but the remedy muſt be by a ſpecial action found 
ed on the ſtatute... In- 2 Strange; 85 5. Tonus v. Moody, it 
was adjudged, that treſpaſs will not lie for taking an ex- 
« ceſlive diſtreſs: but the remedy ought to be benen 
t founded on the ſtatute of Marlbridge.” And on the ſame 
ſtatute, that diſtreſſes taken in one county, ſhall not be 
_ « driven. into another,” there are writs formed. Regiſter ig 7» 
F. N. B. $2. But tref I will not lie: it muſt be a 
action. 3 Lev. 48. V * Thompſon—the three judges 
held, (againſt North, }: * that be that would take advantage 
« of the ſtatute of vb way „ c. 45 and 1. 2 P. Deer 
6 12. an N 56 aer, Gee"! K. Sit 


Theit would prove bad! amc For ſheep were 
privileged y the common law; and by the ſtat. de diſtrio- 
tione ſcaccarij, expreſsly, no man ſhall be diſtrained by, 
„ He. nor by bis ſberp. But ſheep are u allowed to be 
diſtrainable for a par's rate. So are the other man. | 
tioned by Lord Coke (from the Mirror) in his 2d IH. 133. v. comment 
* not diſtrainable at common law, if there were other goods on c. 15. fub 


finem: which 


t. All theſe are ſurely diſtrainable for this rate. mentions 
1 Ld. me? ny 7 e 60 2 2 7 8. Ge Gros beaſt and liv- 


Eli. 10. ing things; 
| 7 . * 1 . 
goods, as ar- 
ere the 43 of Bis. is not ae, to COMMON LAW mour, apparel, 
diſtreſs / * veſſel, jewels, 


» &c, and even 
But thels beaſts are Hated to be . bein oF nn bore. 
4 AND cart.” Therefore they are diſtrainable: for beaſts of 
the cart are — 5 rivileged. 1 Sid. 4225 140. Welch v. 1 
+2 Keb, 12077 Name Lib. 4. 417. 5. ſpeaks of oxen, as 
te plough | „„ 


89 9 Y 
5 k 2 Sy SE; . = ; *$ £. 


„ben ehis is an EXECUTION: and therefore none of 
the arguments relative to the diſtreſſes can be Ll to this 
caſe. | | 3 


When go are ſeized in execution on a pn agias, "the debt 
is e 80 is 2 Ld. Raym. 1072. Cler v. Withers. | 


This i is a diſtreſs for a ſatisfaSion of the demand; not «fore a 
pain, or . or pledge. Conſequently; it is an execu- 
tion, This is the efential difference between an execution ms! 

a diſtreſs at common law. | B 5 7. 


In the caſe. of Rex v. Spred—Cafes temp. W. 3. Po” % 
— out of B. R. Nu. athrmance of a compiſriog 
1 4 | | or 


2 An —_— . * Hol, 86 {por Sul ſays, | 
; 4 ſhall be Tevied Kat „ this is an cesar, Therefore, it 


42 being an execution, 


of the plough, might Kove/been den. 


5 #42 1 9 


8 eee thir being an ar % e, 


D ne | 


„What has been urged on che other fide; from'y Inf; 133, 


= « that the ſtatute de diftriftione- ſcaccarij extends to all 


cc. diftrefſes whatſoever, and like wijſe to executions,” is one 


ol the wy few miſtakes of that excellent writer. And this 


8 opinion 


0155 TE x 


_ & take one of them.” 7 3 


Lord Cobe is not only 'contrary- to common ex- 
perience; but alſo to the opinion of Ld,” Ch. J. Hh, in 
Cones. 356. Hardifty v. Barney—where Holt ſaid, that | 
« upon a eri facias the ſheriff may take any thing but wear- 
«ing clothes; 0 if: the party has we 4 Sony 
; vo g.1 TI N 
5 57 3 TED 43 ket; 2 Tabs . 2 ; dF of N 41 
And \ſbeep are antalouth diſtrainable wks od you they 
2 E nec within” the ſtat. eee 


CE MAFF» * 990 % * 15 Ns b. 4 
1. 


| * 


% 1 41 * , K 
1 x * * 17 71 T 4 173 
* IS 4 : i nenn 


>The det p al r u. Sblth mer b it, e 


N excepts/ beaſts of the plough. At that time the legiſlature 


thought ſuch exception neceſſary. And Dyer 7. &. pl. 10. 


© ſays, that a man ſhall not have execution of the profits of a 


3 t comprar't. 


| haps this i is no authority t to be relied on. 


; filazer's office; becauſe he cannot. grant and a n it. 80 
that the rule ſeems, from that caſe, to be, & that whatever 


cc may be — x fo _ 227 95 wg Fa be taken in e 


The dodrine on o which theſe 8 build Ris argu | 
ments, is now obſolete, and unknown to the-generality of 
mankind: and it would be very inconvenient to re-eſtabliſh 
it. And this diſtreſs is for the benefit of the debtor, as theſe 


things are more faleable; and of no prejudice. to any e, 


And no caſe is cited on the part of the plaintiff, 


In 3 Salt. 136. it is ſaid to have been adjudged, I hat the 
« rule of common law, to exempt, c. extends to. caſes 
«where a diſtreſs is given in the nature of an execution, by 
ce any particular ſtatute, as for poor rates, c.“ But per- 


; TY 43:4Þ £ 15 | 


As to the next queſtion. I agree to 2 Zara I 6235 « that 


cc > ſecond diſtreſs cannot be taken for the remainder of the 
cc {ame rent, where the firſt diſtreſs was only for partei of the 
« whole rent due.” But in this preſent caſe, if the officer is 
_ deceived in the value of the firft diſtreſs, he may take/a"ſecond : 
to, if the * dies in n (Dyer 2801, l. 14.) ar is by 


accident 


- 


SARS 


2 r — 
there were ſuch other goods; eee 


diſtreſſes for one N e e 2 21 
«REPEL 


n if this be conſidered as an EXECUTION, then there can 
be no doubt about it. For the ſheriff may, in ſuch caſe, re- 

— efore the return of his writ, to complete his execution. 
laſt reaſon equally anſwers the objection to 88 


eee for that is e a e ee che 
ene demand i is levied. 2 


Ai cen Men K 10 1 


| 6th yen: Asto the hend of the ad d Jil roſs 


He did n. not A. contend. that it was not = but he 3 in- 
ery that an action of tre 2 will not lie for taking an ex- 
ceſſive. diſtr For proof of which; he relied on the 'þ 
| of. Lyn N eee in 3 Lev, 


34 


1 


u 5 12 


"Mi l a der 33 
be caſes of tolls are not applicable to the preſent Cafe. 


Agriculture deſeryes encouragement ow, as well as for- 
| merly, 5 


3 1 9 25 poſe che King's, diſtreſs FRYER be fold at common lan. 
Ther ore the act de diſtrictione ſcaccarij does extend to ex- 


ecutions. | = And the 43 0 Eliz. has not W it. | 


. Theſe beaſts are octelleged; if there be Culficient beſides: . 


and here was ſufficient beſides. Beaſts of cart are within 
the ſame teaſon, as beaſts of plough': 15 75 gaignont ſon terre, 
Per If, "g-Taphe” 
r ments of obſoleteneſs agd Gigs will not hold: 
FR the former is not true; and the latter not excuſe. 
Tis na part of the caſe, « that they did not at firft know the 
« value.” And it is begging the queſtion to ſay, „that he 
may take a ſecond diſtreſs, 
66; _— + That is the fy: ant that wants obo proved: 
"_ 5 179 Hh, 34146 
lines cheveaſa.of Lynne'y. Mandy The entry chere was at 


firſt there was nothin ubſequent to make that 
5 ä and 8 ſebheg N 


* 


ſent caſe:) theſe cannot ee a9 t Giſt Hu 


0 a. the firſt was not ſuffi- 
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3d Queſtion. 


6th Queſtion, 


„n 5 


1758: 8. Huful entry a treſpaſo. But here, u es 
— the ſecond diſtreſs, was:rortious ; and therefore they are liable 
Horcums to an action. e eee e SS | 


v. Cram preſent cale, eee Vette. 56.36 of 
vita au £ : 5 1 Cox? avis. 


J. I . SHED 3845 2017 3011 282 ? 7715 ; 
+ My); 4-215 4 
. m, cauſe no aan in de yaper, for + reſolution 
0 : the out, 1 


148885 15 7 "ek 115 1 | 


dee Manama dent chi opinion. © is hip 


# 


„„  T of niſi prius is fo cb; as to ſubmit . 
+" to the opinion of the Court, be that Whatever may; and 
J * all objections to the form of ine pleadings 
oe dope Aber ann 923 
In ſtatin "the Eile he Series," thin heb where A 
things whi Aa have been taken upon the ff dliſtreſt, 
beſides thoſe which were actually diſtrained; but not = | 


the . (from any ng that appears.) ee Ny 


Upon dhe firſt argument; the two firſt ob a wee 
uy wh Ns ſince the aj 


EE: | out of ihe queſtion : eſpecia G. 2, 4 80 
of that the juſtices were out of the caſe. For; a def 15 the 


rate unappealed from } could not avoid the warrant; nor is 
the warrant void, ſo as to make it a treſpaſs ab initio. And 


dme jufices-could not be. treſpaſſers, by m__ the oller 
3 e 


- 


— 


218111 Fa 
8⁰ that it was reduced to 3 queſtions: viz. „ 


tſt, Whether (upon RY firſt diſtreſs): aba CARVER 
could be taken and'diſtrained for a foot's rate and a ment; 
| when there were other things that might have been diſtrained, 
and b were more than ſu fu ficient to _"__ the value of the 


45 


The why rrned upon Res ca ſecond 
diſtreſs: viz. Iſt, NN ſecond aiſtręſe, under the ſamę 


| ++ 1 warrant, was at All juſtifiable, L's there was enough that 
e might have been taken upon the rf? and adly, Whether 
7 this ſecond diſtreſs, being exceſſive, that circumſtance; alone 
was not a fufficient a of any ot to maintain THIS W re. 
an, index any other en al * 511 


On work e arguments Me. Williams not 120 i 
very well as counſel for his client; but he explained the 
whole learning of diffreſſer at cmmem lan, Which were a 
nomine pence not a fat faction: and nn the * 
| III 


1 


Ke 


; i), Av. ae 
5 j iſt queſtion i is, © Whether averia carucæ may be ante hl» 
te taken for 4 a | 

6 diſtrainable g s ſufficient ?” 


A4 to this-—chs folid diflinBlion i is, That the friging 1 | 
the * 43 of Elia. and ſuch like acts of parliament, is but PARTLY 
us to the common-law DisTREss, (as being repleviſable, 
ary te is much more analogous to the common law EXECu= 
TION; (like a fiers facias, where the ſurplus, after * * 
be returned. ) | 


In the old common-law diſtreſſes, which were in nature of 
a gomius Pere to compel payment, it would have been abfurd 
to have ſuffered the implements by which a man gained his. 

| livelihood to be holden as a pledge: ries? that would have 
_ 7 from the man, the only means he had, of being 

SG debt, But this reaſon don't hold, where the 

: —— © Gi rained may immediately be ſold by way of ſatiſ- 

| faQtion: which, though called a diſtreſs, ou really is, in this 
__ an execution, _ 
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The adjudication ſaid to have d made in . 8 N. 3. 
C. B. in 3 Salk, 136. was very properly cited Mr. Nil. 


liams, as no ſufficient authority, and not (of itſelt) to be re- 
hed upon: but I take it, that the ſame reaſon was gone 
upon, in the caſe in 1 Ld, Raym. 386. N v. Ehalen, 
M. 10 V. 3. B. R. e Ch. J. Holt ſays, “ It is 
4 true, a horſe cannot be diſtrained in a ſmith's ſhop, &'c. 
« zur there is no ſuch reſtriction, where the diſtreſs is for a 
& PERSONAL duty.” And he obſerved, that the duty, in that 
caſe, aroſe out o the goods laden to be exported : ſo that, by 
their being laden, the duty commenced, and the ſhip became 
chargeable; and, 2 fortiori, any part of her. I take the mean- 
ing of what he there ſays of perſonal duties, to be applicable 
to the caſe of parliamentary duties alluded to in 3 Salleld, and 
conſequently to be wm e to 3 Salk. 136. which ſays, it 
was adjudged, © that this common-law exemption of uten- 

& ſils, „ inſtruments of huſbandry, Sc. from diſtreſs, 
5 holds only in diſtreſſes for. rent arrear, amerciaments, Dc. T1 
tc but doth NoT extend to caſes where a diſtreſs is given in the 
« nature 2 execution, by any particular n (as for poor 
t rates, c.“ J 


Therdebord its mere analogous to an execution, than to 2 
diſtreſs at common law: and there (in caſes of execution), 
averia caruce may be diſtrained; ae: trot be _—_ ſuf 

| ficient diſtreſs, b | 
„13 | 0 „ 


* : , 
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”  HuTemmns: 


5 V. CHAM- 


"4 


* 


of Wallis v. Savill et al, in 2 


Eaſter Term 31 Ged. 2. 


And on #hir ground, we are all pf opinion, that there is no 


objection to the firft diſtreſs, fram the averia. carucę being 


taken: for that 1 are diſtrained under the 43 Elias, and 
nn... W Bi 

| eis | . RY Nin f 
Thus far, you fee, relates only to the rf diſtreſs. 


* 
0 


The iſt queſtion relating to hat, is, © Whether this ſecond. 


& treſs taken under the /ame warrant z when enough might 
« have Been taken of fil, if the diſtrainer had then thought 
2 proper ?” | 4 WIG + 


Now a man, who has an ETI RE duty, ſhall nor 8ptrT the 
entire ſum; and diſtrain for part of it at one time, and for 
other part of it at another time; and ſo zories guotier, for ſeve- 
ral times; for that is great oppreſſion. And that is the caſe 

ado. 1532. where the ſecond 
diſtreſs was holden unjuſtifiable ; becauſe both diſtreſſes were 
taken for ons and the ſame rent; and it was the leſſor's folly, 
that he had not taken a ſufficient diſtreſs at firſt, 


4 diſtreſs can be aT he mer as it wag a SECOND diſ- 


> - W 


PE BU = 340 bY SN ? yk , ; ES. F * TY 
But if a man ſeizes for the wroLE ſum that is due to him, 


and only miſtakes the value of the goods ſeized, (which may 
be of very uncertain, or even imaginary value, as pictures, 


jewels, race-horſes, &c.) there is no reaſon why he ſhould 
not afterwards complete his execution, by making a further 


_ ſeizure. And how can the officer who ſeizes, judge of the 


real, or perhaps n of the horſes or goods ſeized? 


The value of them may be quite unknown to him; or may 
even depend upon whim and fancy, _ . | 


- It is to the advantage of the owner of the goods, that this 


4 ſhould be ſo: it is better for him, that the officer ſhould-be at 
liberty to ſeize a ſecond time, in caſe he makes an inſufficient 
ſeizute the firſt time. Or elſe, it might induce him to a 


neceſſity of taking effects of a very great value, at firſt : for, 


if he is to be precluded from thus making up the deficiency, 
he will certainly take care not to take too little at firit, 


| Now pictures, horſes, jewels, books, and ſome other ſuch 
effects, may be of ſo uncertain and even imaginary or fancied 
value, that it may be exceedingly uncertain how much money 


they may fetch, when they come to be ſold: ſo that the 


_ perſon ſeizing may not be at all able to judge how much they 


m duce, upon ſale. 
1 produce, up _ 


| Vaſter Tem 31 Ces 4. 7 der 300 4 
And if he does not take the value of the e fink, (out. 1558: 
of tenderneſs and moderation perhaps,) there is no reaſon! 


why he ſhould not complete it 75 a coed 9 provided Hurenimsi. 
it be for the ne 5 v. Cnam- 7 


211 & a. 4 
* Therefore this fr objeion, to the ſeen diſtreſs, fails. 


3d Queſtion. The ſecond checkten, to this ſecond diſtreſs, 
is, the third remaining queſtion; viz. Its being exceſſive, 


7 as 158 being a ſufficient ground for en of treſpaſs. 


* ._ | Now as to.this third queſtion, « Whether the taking an an | 
q « exceſhye diſtreſs, is a ſuthci , ground. to. maintain W3V— 
« action of treſpais;ꝰ ſeveral authorities have been cited“, * Videante TH 
to ſhew, © that an action of treſpaſ will noT lie for taking — 2 
7 an exceſſive diſtreſs; but that it ought to be a Far- 
&* ticulur action grounded upon the ſtatutè;“ p and part articu- 
larly, one caſe, which is in 2 Strange 851. Lynne v. / Mead, 
M. 3 G. 2. B. R. where it had been adjudged for 
| plaintiff, i in C, B. dot 026 JO of C. B. was reverſed. 


And N daidy: ec that the remedy ought to be gere 
« action founded on the ſtatute of Maribridge. . 


80 that it has been ſufficiently eſtabliſhed 


te that a ol „ tut 
« action of zreſpaſr can not be maintained 5 taking goers e Nr NN 
6 cellive diſtreſs,” 


3 N indeed was Gia to the contrary ; 55 dd n 2 


i caſe of Mair v. Munday, H. 28 G. 2, B, N., and, that Was a 4 
; action of treſpaſi: where 6 ounces of 27 ind 100 3 -vorns o 19fhu 
of ſilver, were taken for 67. 8d. which-way "holden to ivr obey 

| exon diſtreſs ; ; and judgment, was given, for the, z, ry 325 


4 * 


i unn | 
But that 3 per the 2. of i it, and pen the 9 — . = 85 4. 
to be exceſſive: and ſo the Court —— declared. And N 
it was a diſtreſs of gold and ſiluer; which are of a certain 
: 2 value 3 and even the meaſure ꝙf the value of other 
e e But it was there holden, „that in ,v// omar caſes 
goods! or other things of arbitrary and uncertain _— 
« it MUST be an action pen the Aatute. And this (as 1 
am told) Was the diſtinction there taken: and that is there- 
fore an exception (and was there conſidered as being ſo) from 8 
OUT 3 e and len to m_ the rule ſel... re 5 | | 
We niedere all of * * opinion, HE throw 16 no tanks EP 3 
oflaction maintzinable by. the plaintiff in the preſent caſey , - | 
nor has he any right to recover againſt AN of * defend 
2964 * 
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— remov- 
ed, without 
bringing a cer 
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. was a caſe ae at the aſſiz for de county of 
Lancgſter, in an action for an aſſay en 4. falſe 
hmprifonment of, the plaintiff's wife." . 


n the plaintiffs, Wittian wall 111 Suſannah 

his wife, being paußers, legally ſettled in the townſhip of 

Banknewton, in I. any, had been regularly and properly 
removed by an order of two juſtices of the county of 

er, from. 0 Afar in to the ſaid townthip 2 

e ſaid county of York, as the plabe of their 

laſt legal ſettlement; which order was not appealed from. 


17 
7 
* 
J * 
1 
: 


That | wa er they {both of them) xETURNED of their „ 


eccord, and without bringing any certificate with them, from 


Banknewton, (to which e ) to Mar fam aforeſaid, 
8 bad been ſo removed by the faid order of 


two juſtices: of which complaint being made in writing, and 


upon oath to the defendant, who was a re of peace of the 
faid county of Lancafter, wherein the {aid pariſh of Mar/der 


lay, by the overſeer of the aid pariſh, (from which che pau- 


frag been lawfully removed, and to which they un- 


xeturned,) he iffud his warrant to "OM the two 
ede paupers 


, * . Ins 

* \ . * 1 

EY 42 ith, 14 TIF 
$ A 


8 


Hs 


Eaſter Term Ir Och 
eee eee ee 


ws bi 
upon oath, - by Thomas Murgatroyd, one of the church war- 
dens of aa aforeſaid, he committed pore bf 'them, the 
man AND Bis wirFt, to the Boiſe of correBPion, = there to remain 
_ UNTII. they Hhould be yisctangtd By DUH cobneR or 


« LAW. Tho witratit was directed do the conſtable 'of Mar. 
ten to comey, and to the maſter of the houſe of correc- 


in Pre 
Whereas 


to receive, / and Was in theſe words: 
) 0 Mur gatroyd,” one of the church-wardens 


ec of the townſhip of Marſden in the _ county; Kath made 


& oath' e me, one of his maje er- wage 
32 | that Will — * 
_ 86 hir wife, perfons having rare ho an 
6 nl hands and deals 'of- Alge 
* Rigby Molineus,' Eſquires, two of his maje uſtices of 
"ow pros 2nd" quorum in and for the e from 
«the faid townſhip. of Marſuen unto . Bunknwton, in the 
« Weſt Riding of nip county 21 York, as to their laſt lawful 
10 N oo now returned dale to inhabit in the faid 
& town arſden, contrary to THE fatine in behalf 
64 2 ö His N PR to 
command you forthwith to convey THEM the faid William 
% Baldwin and Sh bis wife, to tlie ruſe of correfion' above- 
- faid, and deſiver THEM to the maſter thereof; hereby re- 
« fa ring! im to receive THEM into his cuſtody, and THEM 
mh ard to keep UNTIL they ſhall thence be diſcharged by 
S this # law.  Hereof fail pp at your Jour pee. * 
ad 85 


k day of Fes ans * 1 


EF} * 4 "os ' BY 


15 vie were kept in priſon in cuſtody of the keeper” of the 
Houfe 3 0 N ee e 
March following. path 68 | 1 


Notice was A to be thr to o che defendant of Nane 
ing the action, one month before 1 it was en op | 
G30 37 $©7 

Upon the rial of this cauſe, there was a verdict for the 
plaintiff, and 15s. damages, ſubject to the Wear of the 
Court Re the two n queſtrors, vix. 


ſt, Whether there ought 1 not to have peel . con- 
va, of . * 


| ay, Wh Whether the v WIFE could be convifted of vograncy, 
or de le to be ſent to the houſe of correction for returning 
without a certificate; as ſhe only accompanied and refiged 


vith her dar A” 
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A n | 0 910y) 22 2 WORK, in . 
Neo * A 1 ee wich chem a perdficate, ir 
5 =. EE their proper pariſſuz, and in ſuch 0 
+» Backs. 42 : #4 T be Foe * return when. their work ig ad au 3 
MORE... 4 0 2 fall ſiek or 3 mpotent, whilſt ale d Gi 
Fin wo 


Pole dit hall noe. be accounted a ſettlement 
— er Mothe peace may convey, the ſaid perſan or, 57 
ſons 25 e place of his or their A og afore al 
5 And if 1 ueh perſon or perſons. ſhall refuſe to go, or 
not ve main in ſuch pariſh, but - NN, of Aas cron 
accord, to the pariſh from whence, he may remoyed, it 


Na 


the. ſaid of- 
e ears 


n 23 « if gtr, county, or town. ate her 
| ee ſhall be 2 to Ed {oe 


24 Tek inds ©: b5 246% to. Fiaugg, 
5 177 2 65 Sh $/1+//it,.is 
number of rogues, ona be 
d diſorderly perſons daily increa WT 
= threaten to run away and e works "ag 
Allien to the pariſhz and ALL perſons whe ſhall UN 
- FULLY return to ſuch. par or place from ce tl hs 


Fs hi 10 MITRE: a ee certificate; from 
% eee o they | belong 3,, and. alſo all 
— ho, LA '&e. ſh be deemed Fay vp DISOR7 
' DERLY \ perſons ; and it dll and ma for any 


55 e before him, own views, or 
own confeſſion, or by TY oath of one or age 
witneſs or witneſſes, ) to the houſe of correftion ; ; there to 
be "oh to hard er for wo time Nor N one 


ee ro es 
As to the eines, it was ited on bell af de 
W 6 


1ſt That there Fog to 1 ka a Ps coxvic- 
TION of vagrancy, r the "I W commit to the 


houſe, of-correQian at bes he Sat dy. 


2dly, That 8 the wiſe, following and Kline w 
ber oN HUSBAND to and at Marſden, could not be convicte 
" Weener for returning . without a certificate. 5 


l cauſe was Erft argued o on Tueſday the 21k, of Jane 


by Mr. Yates for the laintif, and Mr. Clayton for the 
. plaintiff, 5 - 
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and may be lawful , for any juſtice o f . __ -. 


i. "att ee 5 ben. 


been legally removed by ordere pft two. juſtices 


f "peace ro n Artic, e 2255 


322 „ 


* 
* 


mae Geo. 2. 8 
defendant ; and again on Friday the e Neuester fol. 


Wo 


towing, by Serjeant Pe for the Fan and rom e 
for the defendant. 11K + nn 1 1 
& Ux. v. 


For the plaintiff it was FLARE to 3 3 OY Baer. 2 


-xt Point=On 17 G6 $.: a. previous convidtion is expreſely MORE--* 
made neceſſary; the words of it are, 4 being thereof convie?= — = plain 
« ed, &c. And 3 methods of conviction are ſpecified ; vis. 

views confeſſion, and m_ by. one or more witneſſes. 12 


Now here was nothing is the mere hee and in- 
formation of the pariſh-officer z. withoue oy CE RY by 7092 
8 the ien, « that it was true.” _ 


Therefore the juſtice proceeded without | any. authority. 


On 13, 14 C. 2. no previous conviction is indeed neceſ- 
ſary, by any expreſs words of the act of parliament. But | 1 
ſuch an arbitrary and extraordinary power ought to be very „ Wl! 

_ narrowly watched. However, this cannot be a proceeding ; | | 
under. the ſtatute of 13, 14 C. 2. for the foundation of this ö 
warrant is the information of the churchwarden on oath; 
which plainly goes upon an offence created ſince that ſtatute 
of C. 2. viz. © Returning without bringing a cert] ificate from 
« the» pariſh-to which they belonged.” 


2d Point—This return of the woman cannot be conſidered | 
as an unlawful return. A feme covert is obliged to follow her 
huſband. If ſhe commits theft, in company with her huſ- 
band, it ſhall be taken to be done by the coercion of her 
huſband. 1 Hawk. P. C. fo. 2, 3. ſe. 8 10, 13. Bro. 
Coran. 108. Kelynge 31. 37. Hales H. P C. Vel. 1. pa. 


47. and pa. 516. 3 fl. 108. 


Indeed there are caſes where the wife is the PRINCIPAL 
aftreſe, (as keeping bawdy-houſes,) where ſhe is puniſhable | 
with her huſband. But here, SHE is guilty of us offence at all. 


As to its being a hard action —our's is a very hard caſe. 


Contr for the defendant, (the juſtice of one who had For the de- 
committed Nona, it was argued to this effect 1 
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iſt Point—If this proceeding ſhould be taken to be on 17 . 
G. 2. and even ſuppoſing a conviction to be previouſly ne- 
ceſſary, yet it is not neceſſary that ſuch a conviction ſhould 
be expreſely STATED upon this caſe: but the juſtice may, ar 
any time, draw up a conviction in form, upon the facts here 
ſtated z which conviction he was not . to draw up in 
form. till called upon. | | 


Pd 


„* 
* 
r 


. a "ES 
19068. Bat this proceeding is upon 13 die Ard 
3 D NET 
Bat bwin her own accord, e 7 8 hag 
Un. vi! © moved. | 
. BLack- _ 1 1 
. theſe / two afts (of 13, 14 C2; TK 4 "IA 
-oiv4 + 7») eondiients- and the batter does — — 
it operates as a ſaving under e e EE TT 


| n. 
is 


2d Point. A wife may be guilty and liable fv commit 
and 9 Co. 73. treaſon. In Dr. * Caſe, in Hob. ad in Lord Cole, a 


v. Hob. 96. a crime with her huſband, Pe. treſpaſs * up to murther 
1 me general rol is Ji 


| rt 
- =. 1 cludeds in-it: 12 if wives are within Pet Rs of * 


will be 2. they ſhall be included in it. The matrimonial vow muſt be 
underſtood as reſtrained to lauſul acts: n 
m „ 


In wredpals vi et armis, the wife 4 be ſeized for the 
fine. The coercion of the huſband andy excuſes her TI) ſuf- 
fering for the crime: it does not make the act la She 

ought not to commit theft; although the ſuppe coercion 
208 the huſband excuſes her from puniſhment. 


This act expreſsly includes all perſons whatſoever. The 
words are general; and fo alſo was the intention. 


* 


And the huſband's act (of — is and 
| therefore ſhe ought not to follow him, and n com- 
mit an unlawful act herſelf. Nor is ſhe obliged to follow him 
5 maintenance : for the pariſh to which they were removed 
is obliged to maintain her, in the lame manner us if her huſ- 
band had run away.” | 


If eh; here would be an-innocent „ 
who muſt be at a continual expence of removing the wife 
back, zotrer quotier, without being reimburſed for their charges: 
| —_— Cee obliged to return with her huſband once, ſhe 
— 2 obliged I ſo to do, whenever he ſhould: 


| All their veaſon; Id hold juſt 6 egg in eng 
the wife v , her hu and and by bm i hin 0 bed 


„% 


Vat a0 in eee ieee. c. 
houſe, rt 4097 ee eee L 2 


Bauopwin 


went for an offence : it is a commitment on 13, 14 C. 2. and Black» 
not on 17 G. 2, nor for any deſinite time. They might have MORE. 


of the act of 133 14 C. 1. are, « there to be puniſhed as a vaga- io Ark BK. 


d borid;” yet this is only in order to be amenable to juſtice and Rex v. 
upon a future indictment. And ſo the ſending them “ to a Hayward, a 
« public + workbouſe, there to be employed in work and mY Os 
6 A is no e e 10 a 11 e who is 1 to Las 
8 houſe of cor 


is © to the 

e be ws & that the huſband (who rei” 
"could not bring an actic is own name and on his own 

account) ſhould be d to bring it on account of his 

wife, and in her name, againſt a magiſtrate who has acted 

for the public good; and HIMSELF receive the benefit of what 

has been ori all denden Hel and taken i its riſe er his 

OWN e 


The cvunſel for the olaintif replied to the following eff. 
As to the conviction being ſtill in the power of the - juſtice Reply. 


to draw up in form it does not appear that there ever will 
or can be fuch a conviCtion : but it is plain that there IS none. 


& charged by due courſe of law.” And though the wordg Regina v- 


Tt does not any how explicitly appear, upon waar 4% this 
commitment is founded. But, however, it mf} be on 17 G. 
25 a ee Hors ormation is for an offence expreſsly within 

N warrant of commitment is founded 
_ 2 e ä chere ought to have been 


© previous convidhion. 


| The certificate r der 60 pro- 
duce: her huſpand muſt have it if there was any. 


We do not deny that the wife was ſo far within the intent 
of this act of parhament, that ſhe was capable of being a va- 
grant: ſhe might have gone about begging; ſhe might have 
returned. to this pariſh without her huſband. But we ay 
that here is no act of vagrancy ſtated ; and for the particu- 
lar fact that ir ſtated, her being ſub potęſtate viri, was an 
excuſe to her; in within all che excuſes mentioned in Dr. 
Huſſey's Caſe, for r perſons guilty again the letter of a law. 


The hardſhip of the pariſh to which theſe hogs 
cannot TORY the JO law of the land, 


Oo 2 © 5 mar- 


ee e fe execution, and by wa of as & Ur. v. 


been boiled on this commitment: for it "po 4 <6 tu difſe * 3 Salk. 384. 


qo. 


4 \ 

en 
EL, i 
« o 


601 
1758. 
8 
Batvwin 
& Ux. v. 


Blacx - 
MORE. 


Faſter Your 31 . 


A married woman's keeping a bawdy-bouſe joint with her 
huſband, varies from the general principle: — thers | 
ſhe is the PRINCIPAL Ae, and ue manager and condufor. 


5 The e preſent commitment is, “ fill diſcharged by due courfe 
4 of law.” But ſtill it may be a commitment on 17 G. 2.5 
as it does r EXCEED a e 1 it — W 


F e 25.0 | . ey 


It is a quite new 7 doctrine, « | that impriſonment in a a houſe | 


4 of correction is no * 2 ee it is a WN 
| ment, and no ſmall one. 


1 


As to the huſband's Haba idee to the Gm 


when recovered; that ariſes from the Jaw itſelf: but it is 
/ properly the wife's action, and will | ſurvive to HER though 
| The (being covert) cannot by lay 


ing it in -her'own name. 
This therefore is the a7 of the lalls and ought: not to be ob- 
jected to the hr/band ; ch. 1 to. the wx wk ation 


this properly is. 8 
Lord MANSFIELD 1 to 1555 informed hes 4 0 bsdeR 


Vas: u it would not indeed, as he ee _ _ 


law. * | | 8 
The counſel had not made this inquiry. But both the 


counſel, and alſo Mr. Juſt. FosrEæR and Mr. Juſt; WII 


MOT ſaid, that the act of 13, 14 C. 2.. had been ALwars 
conſidered as GENERAL, and NOT as tied up by the particular 
words of reference to that e e caſe of going to L_ MON. 


And 


Lord 8 faid, that 3 that might have been. 
practiſed for the fake of general good. | 


He Arongly intimated, that it would be a right wo to 
compromiſe this cauſe : and if it ſhould not be ſo, he de- 
fired to know the practice and uſage, about ſending the 
uy to the houſe of correction with the huſband. 


As to 13, 14 C. 2. he. 84 he was now atiefied by his 
brother Fgfer, “ that it had always been taken as a GE- 
« NERAL law;” notwithſtanding -the words of refer- 
ence 3 * (which had ſtruck him on the reading.) | 


M. Juſt. FosTER deſired to know alſo how the prafiice | 
had been as to children. | | 


Mr. C Clayton (who was counſel for the defendant in the 


former argument) ſaid he had known the children alſo com- 


13 5 = ' Cun 


* 


3 Batter Term 31 Oe 3. . 5 „ 66 
+ Cor dns Gi e eventual if not compromiſed.) 71 8 1758. 


On Tweſday, 25th April 1758, this caſe being bard Batowan 
athe bar, as ſtanding for the opinion of the Courts, „ 
v. Brac - 
Mr. Norton;(for the defendant) then ſaid be had Greed MORE. - 
certificates of its being the PRACTICE, for juſtices to commit | 
the Wirk, as well as the huſband, for returning to the pariſh 
from whence they had been magoved 5 en ſhe ſo re- 
turned WITH her þuſband. ; 


Lond MANSFIELD now (on T ueſe 2d Mo 17 8 ) deliver- 
ed the reſolution of the Court. fl te; F b 


He firſt ſtated the hole caſe very 5 And he „ 
that it was manifeſt that the juſtice had not acted intentionally 
wrong: and it is plain tha che jury were of that opinion, as 
appears by their giving only 1 5. damages. The Court would 
gary therefore have leaned towards excuſing this ee | 

rom ſuffering for what he had honeſtly and without an 
intention done; if they could have found him jute by * 
any legal excuſe. 7 


But there is one FATAL objection to his 3 which 
we cannot get over; and which puts all the other points out 
of the caſe; and that is, that the WARRANT of nme 
IS ILLEGAL, | 


The legality o ye warrant 3 wen tuo 402 of par- 
liament, or at leaſt upon ane of them: for, there are two acts 
of parliament, upon one of which two this warrant muſt be 
founded; though it does not appear, _ Ob of * two 
the juſtice een 


Theſe two * acts are, 13, 14 C. 2. c. 12. (a law made be- » Vide ante 
fore certificates under the f late acts exiſted,) and 17 G. 2. i . 
c, 5. (which relates to perſons returning 81 without bring- 3 
ng ſuch a ee, woduced them. 


; Now this ; warrant is not u this 1 . f 13, 14 
C. 2.: nor is the caſe itſelf within it. Theſe perſons did not 
+80 to any pariſh, carrying with them a certificate of their be- 
ing inhabitants of their proper pariſh : nor is the commit- 
ment made * to the houſ: of correction, there to be puniſhed. | 
«K ara vagabond ;” nor « to a public workhouſe, there to be em- 1 
o pbed in work or labour ;” as that ſtatute directs. So that | 
©, the warrant is not at all agreeable to the directions of THAT. | 
act, which ſpecifics the particular manner of . the of Ws 
. _—_ | i; 


J 7 
2 
1 
* 
7 — 
* bo 
* 
14 
r 
x 


* 


3 
eee 5 « law.” 
& Ux. 


* 


* es | Ede Lem 3 Bee . 
185 =} | fender to the houſe of comet, or g a public work-houſe; 


2 


v. BLacx- Neither can | this warrant t be ol upon the lather act of *. 
MORE. ' S. 2. c. 5. becauſe though this is indeed a comjultaiient tothe | 
houſe o correion, (which the latter act directs,) "pi is 

& #0 REMAIN there TILL diſcharged by due courſe 9 | 
. whereas, by thirty the power given the eee 2 « to 
« commit ſuch offenders to the houſe of des, there to 
« be kept to hard labour for any time NOT exceeding ONE 
& month.” But this warrant is quite general : it is an Ix- 


definite commitment; 'noT for a precis limited 2 1 as ny: 
ae expreſsly directs and rear. i 


Therefore the warrant of commi een is _ egen: 
| ta raw art 8 to nn eng | 


for, it is "ww « to remain TILL Tahoe 75 ow Fs 


| And you'l obſerve __ we go ONLY _ as er; | 
which, 6 r we hold to be to- 
7 . tally „ 


«gs That the 1 be delivered to the PLAINTIFF, | 


Friday, 8 Thomas mo Powel. 


May 1758. 


Coſts upon a Feigned 113388 upon between the parties 
feigned iſſue A! and 111 approbation of ti Court in order to ys corpo- 


< 


to be taxed 


from the time 


when it was This feigned iſſue nd been now tried: and | 1 was found 

firſt ordered by for the proſecutor in the original motion for the information 

5 Fer- in r | | 

I be queſtion now was, (upon a motion for the direction 
of the a to the Maſter,) Whether the roſecutor ſhould 
| have ALL his coſts previous to the feigned iſſue ; or any, and 
wvhat part of theni : or whether he ſhould wn 0 his coſts 


FROM the gned Mee. 


a _ and Mr. n who were counſel for the plain- 
to have all the my viz. coſts of the or: nal 


Fas alſo coſts of ſertling the iſſue, (which had been 
puted and ſquabbled 435 as well as the coſts of the 
trial of che iſſue, in the common courſe. They cited Rex v. 


Sabo, M. 1755, 29 G. 2. B. R. W 1 
, 


A . 
” ® 5 


 Fafter en u G l. 


fall, alias Stubbs er al v. Nichols er a, Ty. 1756, 28G. 3. B. 1968. 
KR. Herbert v. Williams, P. 25 G. 2. B Baſterville v. 


Povel et ab. (Which laſt was oaly te to ſhew that an inform- PoW-ẽ II.. 
tion in the nature of a quo warranto, ppp 46 ag on 3 HT 
a civil ſuit, with regard to coſts.) 1 ; 


= And they ſaid that this being of the nature of, a | avil ſuit | 
in the original application to the Court. was different there- 
fore from caſes where the original * was of a crimi- 
nal nature, where no coſts were payable defendant. 


4 


| Mr. Morton, on behalf of the. defendant, denied that any 
more coſts ought to be here taxed, than merely thoſe of the 


Joined. * 


For he inſiſted that the original _ « to ſhew cauſe why 
« the information ſhould not be granted,” was avally Dis- 
CHARGED, even before this feigned iſſue was agreed upon as 
a proper method of trial of the right: ſo that there was no 
pretence for the coſts of hat application being now included. © / 
And the diſputes about the perſon to be made defendant i in 
the 9 Were, and coy not but be, prior to its 


being joined. 


Mr. Juſt. 3 5 Mr. juſt. W1LMOT were clear that 
the coſts. to be taxed upon ſuch a feigned iſſue, were ONLY 
the coſts of the feigned e itſelf, and vr any coſts antecedent 
to the conſent to 60 2 right in a feigned iſſue.“ And 


chis was ſettled (as Mr. Juſt. ER? Lanes 1-8 * It was fog 
Fall *. | on 2 June 
\ 1755, Tr. 28 

+ 2. 


And they oth ſaid, That it would be endleſs to enter into 
the coſts previous to the feigned ifſue : for they would always 
be ſure to have diſputes, © which party was right, and * 
4“ wrong, at firſt and upon the ori pray wa | 


Lond MansFIELD concurred in their pile which he 
explained to mean, (and to which they aſſented,) 4“ from the 
te time when 9 feigned iſſue was FIRST ordered and agreed to.” 


ee the preſent caſe the coſts of the diſputes about 
ſettling the feigned iſſue, AFTER it was agreed upon and 
'ordered, were conſidered as part of the coſts which were 
to be taxed to the plaintiff; (who had prevailed in the 


neſtions Sina, | both before the Maſter and before 
the Court.) 


Gs; 


a | 


Redding, there cited. And 1 Strange 33. Dominus” Rex v. Twomas ve, 


A and ev the time of the iſſue . 
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| Dearden, Alfignee, Ke. verf. Holden. POL 


Plea of fat. I＋TuI queſtion was, « Whether a plea of the "MIT? of 43 
23 Hen 6. — « H. 6. c. 10. (againſt ſheriffs taking bonds colbre geit, 
2 yr „ c. ] and that this bond was taken for 25 and favour, &c. 
er judge's cc be or be not an 1SSUABLE plea, within a on the th s order giv- 


order, giv' ing ing the defend time to plead, u — terms * 


. . ef e 4c pleading an i la, Sc.“ : | Fi, 8 
fo area af In the So caſe the plaintiff had fened 1 upon 


* oo the d#endant's having zhus pleaded, under the »/ual order 
from a judge, for time to plead, on the common and uſual 


„ terms: for the plaintiff 1 "ll plea as a Oy 


and now inſiſted that it was ſo; an fore that he 
right to ſign judgment, without giv Y ruſe to plead. 


But the Maſter reporte d. this 
and to this the Court alſg alle ate 


8 Per Cur. This z- an 7 bl, ples: for, if the plaintiff had 
taken ifſue © that the ſheriff did NoT let the defendant go, 
c for eaſe and favour,” it would have — all matters 
ſuggeſted i in the plea to iſſue. 


27 meh to be irregular: 


The judge's order does not confine oh PTE to 1 
the GENERAL i que. e preſent plea is within his order: and 
the plaintiff night he have taken iſſue (as above) © that the 
« ſheriff did not let the defendant go, for eaſe and favour ; * 
which would have let in all the matters in ifſue. * 


RuLs © for ſetting aſide the judgment, with coſts,” 
n 


But it being ſuggeſted by the plaintiffe counſel, « That 
— 30 « the ple: was, in truth and reality, 8 5 a ſham plea, put 
%%% — merely to = time j"— 


Mr. Norton, on behalf sf the plaintiff, moved that the de- 
fendant might plead as he would _ by. 


Which being conſented to on behalf of the defendant, 
this 5 was made * of the 61. 


_— The End of. Eqter Term 1758, 31 Geo. 2. 


; * . ˙—˙— ˙ iV % » ⁰ . ̃]⁰•ei-ã—1—iͤ T, . . . ⁰ GA 


Tr inity Term . | 5 


s ö 2 785 


Rex ver/. James Clarke, Eſquire. Friday, s 
„ 8 | May 2758. 


a Habeas curpus Had been ifſued during the laſt vacation, Hab. corp. 

: by Lord Mansfeld, bearing teſte the 8th inſtant, be- iſſued in va- 
ing the laſt day of the qgeceding term, directed to cation and ro. 
James Clarke, Eſquire, comm g him to have before his 2 for 

dfbip AT HIS CHAMBERS-in SeFfeants Inn, immediately, the mater wr 
body of Lydia Henrietta Clarke, his daughter, then detained who had been 
in his cuſtody; together with the day and cauſe of her taking decoyed away 
and detainer; then and there to undergo and receive what —_ Ay 
his Majeſty's ſaid Chief Juſtice ſhould then and there conſider fed to row 
of, concerning her in this behalf, | tinue with 


The writ was now returned Bere in Court » and the faid 
Lydia Henrietta Clarke produced. 55 
Mir. Clarke, the young lady's father, returned that the was 
Sis DAUGHTER; and that on the 22d of March laſt, ſhe, 
without any leave or notice to him or to his wife, (her mother) 
ſecretly went away from his houſe in Great Ormond-ftreet, 
and took with her a box or bundle containing ſeveral ſorts of 


wearing apparel, and about 274. in money. 


That, in about 12 or 14 days time, he being credibly in- 
formed “ that his ſaid daughter gad been IxVEICLED away 
<< from him by the :ufligation of one James Mervin, a perſon 
« of No vjſible occupation or ſubſtance, nor keeping any houſe; 
6 with DESIGN fo MARRY to one Foſeph Tſprave, who is 
« under age, and who about two years ago /erved the ſaid 
« James Clarke as a Foor-Bor, and it yet in no better condi- 
« tion; and that they were all gone together into the iſle of 
« Thanet, where they were 10 get a LICENCE for ſuch mar- 
te riuge; he being under great concern for the welfare of his 
{aid daughter, and in order to prevent the ſaid marriage, (ſhe 


heing 


& = 5 — Go = 
— — — - : . - 8 — = « 
— ou : X : 
2-0 wi — — — : po - < - o — - S —— — 7 22 — _ 82 2 — — — — — — — — N — - —_— 
— — — — — * — — — as! 2 - — — [es — — — 1 » my - — — — 4 — m 2 — * he os 
— 7 : — = — - -- 5 - — — "> Ee £ - . 2 — K er 5 . Mes 9 — . > — Id — — . * _— 8 
7 — n — W "In = "0 Ix >. © Wu. - "IN . Ä——A—A—.. 75 22 d = — OA * = 1 "207 . 2 N 7 — 9 re r . I - - —.— —— 2 ö — g 
0 Ny 6 — 1 — ä ——̃ — — 2 _ * KL CAT — a Wi... EET; 2 = 2 r EE Nh” 5 — — 4 > Ed, oe — = — - 
— — — <A ole _ 3 99 — * . — — = —— — : MENS — * - 22. | a — 8 | 
- — — — — 4 _ - . — . - — 8 8 - = = 2 8 
S 8 — \ « Ay 8 — Sr LAI St bn hb Ps — + 15 —_— —— = tad of = ESD N ar ds ft a A — 4 - ies — — — 
* 2 % 22 bs Oo a A. 2 2 — 3 — — 4 2 8 1 an — — — — EE di. 1 LAGS" 8 — {+ <4 Mg SE, * 6,4 . < 2 by rs — _ —_ r 
L * > — — = » — — Oe % - —_— 2 — on p = — 7 — = - - A « —— "ws "_—— = Y 1 py » = un o _ y —— — * — — 
. . r 7 T 2 — — — S RET. - Rr. 2 "II — —üœ — W — =T- — r on «at ebay. 2h ——ů— — — 
8 Et . - "2 - ri, - * 2 — — * — — — - - = 8 - _— —.— 4 — S — 2 * — Lied . 8 * * a * — 
—— — . a — — 2% —— en bs _ Ws =&- — — — — 2 — = - rr 27 oY N 7 — Dn - — „ „„ 1 
« - 


2 K N 
Io 0 ne i egg *7 


TT — 
+ "SW * — y 
- __— 


_ 


175 


Rex v. 
54a 


_ , 


Trinity Nun 31 Geb. 2 66. oo 


8. being intidlad to a conſiderable fortune, 2 ow fad mother's 


death, and being likewiſe his ONLY child, : 
find them TE in ds PTE Ine. the vid ane 


' tended marriage; and gave directions to his nephew Mr. Peter 


X 


| Starkie Floger, to go in queſt of them, andif found them, 


to endeavour to preyent the W mah to bri bil faid 
daughter to ; 5g * 


That his Laid W them out at à place called 
Broad Stairs, in the iſle of Thanet » where FR aid James 
| ofa repreſented himſelf * and ** for, yu uncle of 


fad daughter, | 


That the faid Lydia Henrietta Clarke came home with his 
ſaid nephew to his (the ſaid Fames Clarks) houſe in Great = 
Ormond-ftreet, where ſhe arrived the 7th of April laſt: and 
the ſaid Fames Mervin came with her as far as Canterbury 
But the faid %s Jgrave run away: and ms * 


 Mervin pretends h „ 
That on her being ught home to him, he did, in 


the tengere/t manner, repreſent to her the ruin ſhe gras inevit- 
ably falling into, if the purſued a deſign to marry a perſon ſa 


much inferior to herſelf ; and who, having no viſible way of 


muſt reduce her to the utmoſt —— and 2 
2s well as diſgrace and ſhame. Where upon, ſhe af my | 
ſaid father & that ſhe was not mi he, through his 
' duty as a parent, and from the affe&ion he hore towards | 
her, did receive her into his houſe ;; and the mildeft and beft 
"| endeavours have been uſed zo diſſuade her from, fuch marriage; 
fm endeavours 3 no 3 than what N jo on- 


*-q, + 


That ſhe hath, ever fince the ſaid BY day of April laſt, 
(when ſhe came home to his houſe as aforeſaid,) hitherto, or 

ROWN ACCORD, continued to live and refide with him (her 
3 and ſtill doth 2 reſide with him, at his ſaid 
houſe, of HER OWN ACCO and under vo reftraint whatever 


And there is np other cauſe of detining the ſaid _ H. 


16,0 


Note—This bales corpus. was ue upon an afidavit ade 
by the above-named James Mervin; who made out a 
very playfible cafe, fully ſufficient (if true) to obtain the 
writ z but which was now alleged by Mr. Norton (of 

counſel with Mr, Clarke } to be hs and utterly 


FALSE in fact. . 
fa ; 55 


 Tanlty Term 31 Geb 2. | 


it, the young lady was ſworn to be of age, (viz 5 5 
b I; 5 SE true: but it 4 '« that we 
2 ſhe had been hardly afed, and confined, by her 1 Ter v. 
and other e which were tale, 5 Stasez. 


| | Note alle=—That akhough this habe corpur dire PA # 
be brought before Lord Mangfield aT ms cHaMBeRS, 
ie wn rig ue ll ly brought before him whilſt 
„ 6 Coded, on Wedneſday laft ; yet, the 
defiring to haye an opportunity to take the advice 
po oe counſel, in ſettling the return; and the young lady | 
declaring publicly, „ She had no objection to continue 
75 ich her father, who had always uſed her with great 
« tenderneſs, and much better my te 
his lordſhip judged it proper to adjourn it, and dire& 
ber to be b brought into Co = the A hw term; the 
Father top, that ſhe be ove « chance of bing be 
ter adviſed: for if ſhe. d been then taken from her 
ways have purſued her impro- 
ui peared at Guildhall, ready 
to have carried her off. She was now brought into Couar 
by virtue « F the SAME writ, which was returnable before | 
his Lord ye Hao os, 4 5 


Lonp i now only aſked her, « ; Whether he 
7 delired to cominue with ber! ather, or to go elſewhere.” 


| She anſweped——* To &ntinue with her father.” 


Upon which the Court told her, ſhe was at ber to £9: 
* the accordingly did. 


Then Mz. e een 
ILD, (together with the return of the writ;) as Mr. 
Clarke was determined to proſecute him for perjur r. 


| The'Counr ordered it to be ſo; and recommended the 
proſecution ven ſtrongly to Mr. cin. 
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Trinity Term 31 Geo. 2. 


2 wy. ? « 4 * * 3 
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Wilford. veg., Berkeley. 
Tard . | ME SE ann ty. | 
Verdict in an R. Morton, on behalf of the defendant, moved for a new 
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Saturday, 27th 


| 1 myo trial, for EXCESSIVENESS of 'damages. It was an action 


with the plain - for CRIMINAL © CONVERSATION: with the plaintiff's wife: and 
tiff's wife, the jury (a ſpecial one) had given $00/. damages. The de- 
_ 232 fendant wag a clerk in the Exchequer, during pleaſure, at a 
fveneſs of da- ſalary of 504 a year, only; which was his whole fubſifence. 


Mr. Juſtice | THE Court were, all & three, clear and unanimous, that 
Foſter was | although there was no doubt of the power of the Court ta 
Want. eeexerciſe a proper diſcretion in ſetting aſide verdicts for ex- 
eeſſiveneſs of damages, in caſes where the quantum of the da- 
mage really ſuffered by tlie plaintiff could be apparent, or 
they were of fuch a nature that the Court could properly judge 
of the degree of the injury, and could ſee manifgiiy that the 
Jury had been outrageous in giving ſuch damages as greatly 
exceeded the injury; yet the caſe was very different, where 
it depended upon circumſtances which were PROPERLY and 
SOLELY under the cognizance of the jury, and were FIT to be 
ſubmitted to their deeiſion and eſtimate. - And they held the 
_ caſe of criminal converſation with another man's wife, to be 
of this latten kind. For the Þjury ſuffered by the huſband, . 
and the eſtimate of the damages to be aſſeſſed, muſt, in their 
nature, depend entirely upon CIRCUMSTANCES, which it was 
ſtrictly and properly the province of the jury to judge of: 
and in the preſent caſe, the Court could not ſay that 5000. 
was too much; or that 504. would have been too little. 


Note The caſe of Chem v. Brigg, M. 6 G. 1. B. R. be- 
fore Ld. Ch. J. Pratt, was exactly fimilar to this; and 
the very fame ſum of 500 J. was given: and the like 

motion was rejected then, _ the ſame principles as 
the Court have now rejected the preſent one. 


* 


. 


Morro NED. 


Saturday, 38d Rex ver, Little. 
June 1758. N 
Single a ef In the Crown Paper. 


felling does not | 
mak f 1 3 ö 
l fot thee F115 was a convifion, returned to a certiorari directed ta 


he ought to William Bailye, Eſq; a juſtice of peace for the city and 


5 — trades county of Litchfield, for offering to ſel goods, * * A 
as ſuch, : | | | FI: 


"A 
* 


* 


Tvinlry/Term: git Geo. 2 


Bruder and pedlar, without licence I ce the laue in 
aero e , 8 560 um kt ack 


It was dated 24th Ontber, 31 G. 2. and ſet forth, that one 
Moma Prgſton, ge entleman, came before the faid juſtice 
{ William Baile, Eſq;) and gave him information, that one 
Thomas Little (in the writ named) after the 24th of 

une 1698, that is to ſay, upon the ſaid 24th'day of 

ober 1757, in the pariſh of St. Mary, in the ſaid city and 
county of the ſaid city of Litchfield, was found offering to ſale 
folk handberchiefs, AvD trading as un haber, pedlar, or petty 
chapman ; AN that the ſaid T homas Little bin then and there 
OFFER-40 fell a parcel of filk handherchigfs ;/ and that he the ſaid 
Themas Little did Nor, although required ſo to do, PRODUCE. 
any licence, as the law in that caſe made and provided directs, 
to ality him for his /a:d trading: and the ſaid Thomas Pre. 
ton then and there prayed, that he, the ſaid Thomas Little, 
might be thereof convicted, according to the form of the 
ſtatute in ſuch caſe made and provided. Whereupon, the. 
ſaid Thomas Little being brought before me, and being then 
and there preſent, and having heard the ſaid information 
read, and being charged therewith, he, the ſaid Thomas Little, 
is then and there aſked by me, the faid William Bailye, if 
« he bath any thing to ſay, or can ſay any thing, why he, the 
« ſaid Thomas Little, ſhould ngt be convicted of the sab 
60 WL np fo charged upon him Wform "aforeſaid, according to 
e form of the ſtatute in ſuch caſe made and provided.“ 
5 he, the ſaid Thomas Little, doth now here freely 
and voluntarily CONFESS before me, the ſaid William Bailye 
the juſtice aforeſaid, © that he, the ſaid Thomas Little, bin 
« offer to fell fel handberchiefs to the ſaid T homas Preſton, in 
«© SUCH MANNER as is mentioned in the aforeſaid information:“ 
and © that be hath No licence for ſelling thereof.” And the 
ſaid Thomas Little, is now here required by me the ſaid Vis. 
liam Bailye, the juſtice aforeſaid, #'PRODUCE. a licence granted 
to him to impower or qualify him to travel or trade, purſuant 
to the ſtatute in that behalf made and provided. And he, 
the ſaid Thomas Little, doth Nor produce before. me an any 
ſuch licence, or any licence granted to him in that behalf. 
And the ſaid Thomas Little doth not pretend or allege that 
he is the real worker or maker of the ſaid goods, or the 
child, apprentice, agent, or ſervant, of or to any ſuch worker 
Or maker; nor doth allege any other matter in his defence. 


' Whereupon, and 7 due and full- conſideration by me 
had, of and upon the ſaid matters and premiſes, I do adjudge 
that the ſaid Fr. Titth Is an hawher, within the true intent 
and meaning of the ſtatute in ſuch caſe made and provided: 
and it manifeſtly appeareth to me, the faid juſtice, „That 
es the ſaid Tho. Little is GUILTY. of the OFFENCE in the ſaid in- 

formation 


> 25g *. 


Lr 


8 * | 
formation above lid to bi charge;in manner and fore „ 


— **© a ſaid information is above alleged: 
Therefore it is corifidered and adjiidged by by me the faid * 


3 that the ſaid T. Lartle be, and he is, convicted b 
me o TRE SAID PREMISES in the ſaid information 


above laid to his chatte, according to the form of the ſtatute 
il that caſe made and provided; Va that the ſaid Tho: Little 


forfeit the ſum of 121. ker food offence to be levied and 
paid according RR Cen EU 


are In witneſs, cc. 
= k * William Boily. (8) 


1. n n 4. 27. f 1, 
{Eh 2 12 N. e Ann. c. 4. 1. 4. for 
continuing theſe duties: which refers to the deſcription in 
the former aQts. Rh 


iir Tit on behalf of the defendant, tok two exceps 
tions. 


- uſt That the defendant is not brought within the 8 
tion of the acts, as going from town to town, c. and travel- 
ling, Nc. but he is only generally deſcribed to be a perſon 
that traded as a hawker and pedlar, and offered wen 
ba filk handkerchiefs to the informer. AY 


2d Exception. That there. is "o 3 all of his guilt. 
For, it is a conviction upon a confeſhon; and the confeſſion 
extendt no further, than barely to the ſimple fact of offering 
to ſale ſilk handkerchiefs to the ſaid T. Prefon.in 25 manner 

as is charged upon him : but chat charge is an in one. 


Firk—He cited 1 Strange 497, 498. Rex v. Spar ling. A 

conviction for profane curſing and ſwearing was held bad, for 

not ſpecifying the oaths and curſes : for the Court, NOT the 
witneſs, were to judge of their being profane. So. here, the, 
Court, not the witneſs, are to be the judges whether he was 


a hawker, pedlar, or petty A within the e 


of the 2e of parliament. 


So, in the caſe of Colabourne v. Stockdale, there, 4084 oo 
in 1 Strange 493; civil action of debt on bond; and 


plea, “ that part of the money was won by gaming, con- 
c trary to the ſtatute; —-It was adjudged that the game 


played at ought to be mentioned in the plea: for it is matter 
of law, and not barely evidence. So, in convictions for kill- 
ing game, not being qualified, the want of the due ae 
tions muſt be negatively ſpecified. And he cited the caſe 

Rex v. Chapman, 3oth April 1755; a conviction on 43 Elia. 


4 felony, 


6. 30 for an ä « the ſaid robbing not being 


— Geo, 4; -. 


tt | by ww of ana this was holden not to 1958. 
de a ſu charge for the Court to judge upon. Rex v. & 21 
2 Ll. Raym. goo, gor. was a conviction on the Rexy, 
lame act of parliament of 43 E/z.'c. 7. for cutting down LIT II. 
trees without mentioning the number: and it was holden in- 
ſufficient; and laid down as a rule, convictions 8005 
eee * | 


Second exception. All the ali to . this con- 

viction is the confeffion of he and that is only, 
cc that he did offer to ſell filk erchiefs to the ſaid. 
« 'T homas Preſton, in the manner charged upon him in the in- 
C formation.” But it does not appear by the eding 
charge, «fried teas pres df pman,” 
| SUCH as is deſcribed by the acts of parliament : Lag 
ret be Table to this penalty. | 


Mr. Jae Raby fo hn . 
125 
"This quettion PWT an} hn e is. fomtded, 
upon the following acts of parliament; 8, 9 V. 3. c. 25. 
9, 10 W. 3. c. 27. (which is in the very ſame words, and is 
now in force, , 4 Low. 6 45 4- $116: 


- — — 


And 1ſt, The defendant is Tufficiently brought within the 
of theſe acts. The ſelling filk handkerchiefs is 
only one overt act of his trading, which is ſpecified by the 
conviction. And the juſtice of peace is to judge, na iy 
the perſon is or is not a hawker, or pedlar, or petty 
man. And he has adjudged him to be a hawker, 22 . | 
de , end. meaning of the aft of parliament, 


 _ _2dly, The defendant has confeſſed the charge, as laid; 
and that he had no licence, Q. If he had any — he 
ought to have made 1 it before *. juſtice. 


And theſe nonvifiicds upon ts revenue laws ought not to 

be taken ſo firiftly as others. For which, he cited what is 
laid down in 1 Raym. 581. Rex v. Chandler, per Holt, Ch. 

J. © That the juſtices are not confined to legal forms, in 
« theſe caſes: it is enough to purſue the 5 intent of the act.“ 
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And the Court will preſume the rieten to be right, 
unleſs the contrary appears upon the face of it. And ſo is 
I Str. 608, Rex v. The!d: where the court preſumed that the 
officer came by day, and not by night; becauſe no ſuch thing 


as coming in the night was * upon the face of the 
e 
0 He 
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1758. 


REX v. 
LiTTLE. £ 


b deſeriptions in thoſe of W. 3. 


| particular perſon, is not a proof that he was such a hawker, | 


 »*V.poſt.2279. 


Rex V. 
Uriah Cordes, 
Hil. 1769, ac. 
cord 


c he had nat ſuch and ſuch qualities;” nor is it neceſſary to 


| and erk Ke cc chat the defendant was NOT ſo me 


* * _ 6 4 * 5 * 8 & RY A * 4 
. ron Bot Sadie ä 9 dent, ont OE CIT + 0 " AERIE TINY hel 4 
OY! » 2 * . 4 . Ks We Be Ir 5 . 5 3 
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0 * g 


T. rinity rern 3 0 Geo. 2. 


Ee ſaid, that Mr. Yater's Calas are not Ades, Ins 2 
convictions i it is not neceſſary to ſet out negatively, ? as . 


ſet out the particular oaths and curſes, in convictions for 
profane curſing and ſwearing : nor in Chapman 's Caſe was 1 it : 
neceſſary to ſer out 5 it was not felony . aW... 
| Mr. Yr, ates, in rep Ys | | 


NY "Urged the neceſſity and reafombleneſk of foecifying 


e act of trading, c. in the conviction. But this man was | 


not, in fact, within the definition of going Foe town to e 118 
/ | Sravellng: for he refided at a © x fires! Mace 


In game 1 it is neceffary to hes 6 | 
RN F 

Mr. Juſt. Dexrox—That has been fo fettled. 
- Mr. Yates proceeded in his reply. 


dci, The confeſſion 3 is only, « That he did offer to ) fo 
ec handkerchiefs, c. not © that 5 TRADED a 4 bawker, 


| " or petty chapman.” 5 i 
Lord nurn The at of 3» 4 Ann refers to the 


A SINGLE af of ſelling a parcel of ſilk handkerchiefs, t « 


pedlar, or petty chapman, as ought to take out a ne 1 # 
virtue of theſe acts of parliament. e 


Now it is cenally of the ESSENCE of the crime cc of NOT 
& PRODUCING a licence,” that he muſt be such a perſon 
as OUGHT 10 take out a licence. g 


And the 3 * on is only of the , ce That he ſold the 
cc handkerchiefs to Thomas hoes not © that he ang 
« as a hawker, Sc. 


convictions ought to be taken frritly*: and it is reaſonable 
that they ſhould be ſo : becauſe they muſt be taken to be true, 
againſt the defendant ;, and therefore ought to be conſtrued 

with ffriftneſs. I do not ſay that it is neceflary to define ex- 
aftly, what a hawker, pedlar, or petty chapman, is: but it is 
neceſſary to alledge and ew that he 1d the — Las or 
traded, AS one. Mi 


Trinity Term 31 Geo. 2. 
Mr. Juſt. Denon 
b t the material averment to be here wanting; it not be- 
ing averred, © that he was fuch a hawker, 7 4 or petty 
„ chapman, as ought to take out a licence. 


And he mentioned a caſe of Rex v. Gardiner, Tr. 1738, 
11, 12 G. 2. B. R. where . juſtice convicted a man of 
keeping a gun, BEING an inſtrument to deſtroy game. And 
ſo it certaintly was: but, in fact, the man had never uſed it as 
ſuchz but to keep pigeons off from his grounds. And 
the conviction was quaſhed. ' 


Mr. Juſt. WIL or concurred clearly, for the ſame rea- 
ſons. For certainly a man may ſell goods as a hawker, ped- 
lar, or petty chapman, without being /uch a perſon as is ob- 

liged to take out a licence. And if he is not obliged to rale out 
a licence, moſt undoubtedly he ought not to be convicted in 
a penalty for not PRODUCING one. 


. 
> 


| ; , | 1 Gy 
No here, it appears, that the juſtice has convicted 
| man of an offence, of which he has not proved him to be 


* * 
my 


Per Cur. * unanimouſly, 
CONVICTION QUASHED. 


: 2 


5 * 
3 _— 


1 a4” 


Doe, on the Demiſe of Hitchings and Another, 
ver. —— Lewis, Eſq; 

THIS was a ſpecial caſe from the aſſizes, upon an eject- 

1 ment brought by a tenant againſt his landlord, who 


had formerly obtained a judgment by default in a former 
ejectment bwught by him againſt this ſame tenant. 
* 


The ſpecial caſe ſtated for the opinion of the Court was as 
follows: | 5 6 


Thomas Lewis, being ſeiſed in fee, demiſed to John Hitch- 
ings (in conſideration of a fine, c. of 49/7. 135. Gd.) to hold 
for 99 years, if three perſons ſhould ſo long live; at 11/. 5-5. 
payable at Michae/mas yearly; ſubject to a proviſo that if the 
rent ſhould be in arrear, &c. for the ſpace of one month, be- 
ing lawfully demanded, and no ſufficient diſtreſs upon the 
premiſes, Oc. c. that then it ſhould be lawful to the ſaid 
Thomas Lewis, his heirs and aſſigns, to re-enter, &c. 


Vol. I. 1 


aidavit as 4 
recovery, 


That 


G. 11, e. 28. 52. requires ag an eſſential requiſite previous 


o 


concurred, for the ſame reaſons; and 


- cs 

1758. - 
KIEV. © 
LIiTTLE. 


* 


the 


? 


. * Mr. Juſtice- 


- Foſter was not 
preſent. 


4 


Tueſday, 6th 
June 1758. 


Near twenty 

years after 
ndlord had 

brought an 


ejectment 
againſt his 


tenant, and 
judgment had 


By. againſt the ca- 


ſual ejector by 
default, and 
poſſeſſion 
thereupon de- 
livered, the 
tenant brought 
an ejectment 
againſt theſame 
landlord for 
the ſame 
miſes; defend - 
ant is not ob- 
liged to ro- 
duce ſuch an 
to his original 


* 


VVV 5 RT. 3 . 
- Trinity Term 31 Geo 2. 


88. That John Hitchings, the leſſee, entered and was poſſeſſed 
0 2 Dec. 45 then died; having firſt made his laſt will and teſ- 
Doe, on de- tament, c., whereby he deviſed the ſaid term to his fon 
miſe of H1T- Edward Hitchings (the leſſor of the plaintiff), and made his 

 exnGs and wife executrix. The teſtator's wife, his executrix, duly 

© Another, v. proved the ſaid will, and duly aſſented to the legacy: and the 

185 Lewis. ſaid deviſee Edward Hitchings, the leſſor of the plaintiff, en- 

* ttered into the premiſes, and became poſſeſſed of the Taid 
, . term, being then and ſtill unexpired z' and continued in poſ- 


ſeſſion till The 15th of April e " 


OF 


omas Lewis, the original leflor, by his will, Er. deviſed 

to ſeveral truſtees, &'c. in truſt for Morgan Loyd; an infant, 

Sc. The ſaid Thomas Lewis died ſeiſed, Sc.: and the ſaid 

deviſees in truſt became ſeiſed, &c. And there being 3 years 

rent due and in arrear from the ſaid Edward Hitchings, for 

and upon the premiſes, a declaration in ejectment was 

ferved upon the ſaid Edward Hitchings UNDER and BY y1RTUE 

of the ſtatute of 4 G. 2. c. 28. for the ſaid premiſes, on the 

demiſe of the truſtees and deviſees aforeſaid z and judgment 

was obtained thereupon by default, againſt the CASUAL ejefor ;, 

and a writ of poſſeſſion iflued thereupon; and poſſeſſion was 

1 delivered — to the ſaid writ, to the ſaid truſtꝭes, on 
. the ſaid 15th ef Agril 1737: which ſaid truſtees have been 
, in poſſeſſion of tht premiſes ever ſince. And the ſaid Edward 

| Hitchinzi Ithe now leflor of the plaintiff) has not ſince paid 

. mor tendered the rent in arrear or any part thereof, nor the 


* 


+ coſts; nor filed any bill for relief in equity. 


On the trial of this /econd ejectment now brought by d- 
ward Hitchings againſt the ſaid Levis, no affidavit War PRO- 
DUCED, „That half a year's rent was due before the fir ft de- 
« claration in ejectment was ſerved upon the faid Edward 
&« Hitchings; and that no ſufficient diſtreſs was to be found 
c“ on the demiſed premiſes, countervailing the arrears then 
«< due; and that the leſſors in that fr ejectment had power 
« to re- enter.“ ; e * | 3 


On this trial of the ſaid ſecond ejectment, (wiz. the eject- 
maent brought by the ſaid Edward Fitchings, } a verdict was 

; faund for the plaintiff; but ſubject to the opinion of this 
Court, © whether or no the plaintiff therein ought to re- 

« cover.” . 8 N 8 


, | This general queſtion, © Whether Edward Hitchings the 
« leſſor of the, plaintiff in the preſent ejectment ought to re- 
ec cover, or not ?” depended upon the following 


aq Queſtion: 


Pens WOO I ons OT INE NO ** . . | . 
* " 2 9 * rn OY > LE” * 
* 5 1 
* * : > 
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— Queſtion: viz, Whether it was neceſſary for the defend- I7.58, 
« ant Mr. Lewis, to PRODUCE, an affidavit, that half a year's Com 
rent was due, &c. ut ſupra; and that the leſſors in that Due, on de- 


“ former ejectment had power to re-enter?” ,  miſeof Hir- 
TORY // EHINGs and 


- 


Mr..Nares, who argyed for the plaintiff, made two queſ- L > 3 
tions: viz. Wh 5 e, 


+ 


Iſt: How far this cafe is within the 2d ſection of 46. 2. 
c. 28. «© for the more effectual preventing frauds committed 

« by tenants, and for the more eaſy recovery of rents, N.? 
2d Queſtion. If it is within it, then hows far the plaintiff 5 
has proved his title under that ſtatute, upon the particular 


circumſtances of this m—_—_ b 3 
The firſt point may be rendered the more clear, by con- a 
en how it ſtood before the ſtatute; and how ſince. 


1ſt. Before that ſtatute, the plaintiff in ejectment muſt 
have proved, „that there was rent in arfear;” and © that . 
« thefe was no ſufficient diſtreſs to be found upon the pre- 
«© miſes; and, thirdly, “ that he had made a lawful de- 


“ mand of the rent in arrgaz.” 6 | 


4 | a 5 „ = 
This condition here annexed to the leaſe in the preſent 
caſe, is in derogation of the party's own grant, and tends to 
defeat the eſtate z and, therefore, Mr. Lewis would have been 
kept ſtrictly to prove all theſe previous facts. And if it had 
been a judgment againſt the caſual ejector; the judgment 
would have been no bar againſt the real tenant, in an action 
fof the meſue profits, Indeed, if the judgment had been ob- 

- +, MW 4, | . 

tained againſt the real tenant, or againſt the owner of the 

eſtate, the perſon who obtained ſuch a judgment needed not 
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prove any thing over again, in an action for the meſne pro- | 
tits. And ſo thy Lord Ch. J. at nf prius at Guildhall, in Tv Wil. 
2 Strange 960. Jefferies v. Dyſon *, expreſsly lays down this 7 ae this caſe 1 
* 773.0 . E , Mit 
diſtinction. And here the real tenant did not enter into by Ms. Jo 7 1 10 
the rule: but it is res inter AL10s acta. HhHegniſon, poſt WA f 
| Py | NEST 14 6219. N 1 ! 
This judgment in ejectment had therefore (before the Ws i 
ſtatute) no relation to the real tenant: and, conſequently, 1 
Mr. Lewis muſt have he tun his title to re- enter. fo 1 
Then, to conſider the caſe as ſullſeguent to the ſtatute, here 
is not an acquieſcence of 20 years. And what ſceming ac- 
quieſcence there was, aroſe from the poverty of the party. { 
: P p 2 | 8555 2dly. | 
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© RR Trinity Term 31 Geo. 2. | 
1788. 2dly. The next point in queſtion is, « Whether, accord- 
1 e ing to the ſtate and circumſtandes of this caſe, it can be 
Dos, on de- © confidered as a caſe within the ſtatute z and that the 1 mr 
. 6 tiff has proved A *. under the ſtatute 7”. BS 
CEAINGS an 


Another, Tos 
Lewis. The Court will wt N ary Ghing;/4 in ſupport of 2 


; — obtained by confeſſion ox default, or in any other 
* way than upon a trial of the merits. Skinner 586. Sanders 
Caſe, is a proof of this: where Holt, Ch. J. makes the ke 
— 8 


| An inconvenience 1 ariſe from too great a latitude i in 
„ | —— this ſtatute. As in caſe of fraud and connivance, 


in recovering the judgment againſt the caſual ejector: it 
would be very hard, if, in uch caſe, the real tenant could not 


Mr 1 an ejeckment. | ö * 


Mr. Mares was now e from the facts Nated i in 
the caſe in which he ſaid it was omitted to be inſerted, 
« that there was ſufficient diſtreſs.” | 
| "Tad Wen Ar. myſt judge upon the caſe, ated: 
if it is miſ-ſtated, you mult apply to amentl it. How- 
ever, I do ng ſee that this . bs ver Mr.” 


He" barred that it was alſo 1. only, 4 That no , aff 

Fj 4c davit was PRODUCED:” not, © that there war no af- 
8 « fidavit af all.” Alſo, that preſumptions are not de- 
| dant upon certain fited rules; but muſt be guided 
5 ances: and ſuch cfrcumſtances are proper for 

Sq a the confidewation of a jury- * 


[Here was an 8 of 20 years within ad fe 
months. And it is ſtated to be a caſe * mithin the act 
« of parliament :” which is a material part of the caſe. 
The ejectment is ſtated to have been Wed, cc under and 
cc * of this act. "+. | 


Mr. Morton was 8 to ſpeak on behalf of the de- 
fendant : but * | 


pd MANSFIELD told him, that the caſe was ſo clear on 
his fide of the queſtion, that it was not gs for him to 
give himſelf any trouble. 


— his Lordſhip repeated the caſe e241 is as it was 
7 (ck ſee, ante p. W 4 9 


* N 
5 „ 
* —P = 
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The general queſtion, Whether the plaintiff in this laſt 1 758. 
« ejectment ought to recover?” depends upon this particular. 
queſtion, viz. «© Whether the firſt ejectment was regularly Dos, on de- 

* brought and proceeded upon, by the truſtees under Thomas miſe of Hit- 
« Lewis's will, purſuant to the directions ſpecified in the act cn1n'cs and 

«of 4 G. 2. c. 28. f 2.7 This laſt ejectment is brought A ber, v. 

near 20 years after the, former. 28 Li. 


** EEE | 

Now, beſides the _GznsRAL preſumption, © that the pro- 
« ceedings were regular, and omnia ſolemniter acta, unleſs 

« ſomething had appeared to the contrary ;” and the rule, 

te that ffabitur preſumptioni, donec probetur in contrarium;" . 

here is, in this caſe a DxcIsIVR fact ſtated: which fact is, DW 
te that the proceeding under the firſt ejectment was Umm x | 
« and BY VIRTUE of this act of parliament.” 


' 
* — * 
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Indeed Edward Hitchings war in poſſeſſhon, as appears by 
the caſe ſtated, till the 1 th of 3 the — AY 
ſſeſſion was delivered (by virtue of the writ of poſſeſſion) 
> the truſtees. So that, being the tenant in poſſeſſion, he * 
MUST have been ſerved with the declaration in ejeQtment; 
whether it was a common-law proceeding, or a proceeding » 
upon this act of 24 G. 2. 


But the eaſe itſelf ſtates it to have heen a proceeding unper 
this ate and if it was ſo, the judgment usr have been 
founded upon ſuch an affidavit as that act expreſsly directs 

and requires, viz. an affidavit, “ That half a year's rent was 

« due, before the declaration in ejectment was ſeryed; and 
« that no ſufficient diſtreſs was to be found upon the de- 
« miſed premiſes, countervailing the arrearg then due; and 
« that the leſſors in that ejectment had power to re-enter.” 
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And the caſe does not ſtate, affirmatively, C that the judg- 
« ment was IRregular;” or, expreſsly and explicitly, © that” 
« there was 7 affidavit at all;” or indeed any thing what- 
ſoever, to TAKE OFF a preſumption which is :mmenſely ſtrong the 
other way. For Edward Hitchings acqutieſced under this judg- 
ment, execution, and poſſeſſion, for almſt tꝛuenty years, and 
never tendered the rent and arrears, together with cofts, (pure | 
ſuant to the act ;) nor filed any bill for relief in equity, 
within ſix months after the execution executed, nor indeed at 

any ſubſequent time. So that he is barred, by the ſtatute, and 
forecloſed from all relief or remedy in law or equity, (other 
than by writ of error;) and the landlord is, by virtue of 
the act of parliament, to hold the premiſes diſcharged from 
the leaſe; upon ſuppoſition that his former proceedings 
were regular. „ 
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. Trinity Term 31 Geo. 2. 
17789. The affidavit may be 59%, after this length of time; or the 
I landlord'may be unable to come at it; although there were, 


Dos, on de- in fact, a proper one made, to ſupport his judgment and 
miſe of Hir - execution: and it would be too hard, to put the labouring 
CHINGs and oar upon the landlord, of pRovgnG the regularity. of all the 
| prone v. circumſtances upon which his judgment and execution were 


* 


1 * ? : | > , _ 


founded. | | bs i 


As to what has been ſuggeffed / v. ante 617.) &. That there 

6 may be fraud, connivance, or colligion, with the under-tenant, 
cc in the manner of recovering judgment againſt the caſual 
C ejector;“ it is merely imaginary, in the preſent caſe. Be- 
ſides, fraud will infeft every thing: and upon the principles of 
' Fermor's Caſe, 3 Co. 77. it would not ſtan e 


There can be no ſuſpicion of any ſuch thing here. For 
this Edward Hitchings, the preſent leſſor of the plaintiff, the 
perſon who has thus long acquieſced under this judgment and 
execution, and never attempted to be relieved from it either 
at law or in equity, is himſelf the vxxr MAN. por whom the 


declaration in the firſt ejectment was ſerved, 


The true end and profeſſed intention of this act of parlia- 
ment, was to tale off from the landlord the inconvenience of 
his continuing always liable to an uncertainty of poſſeſſion, 
(from its remaining in the power of the tenant to offer him 

a compenſation at any time, in order to found an application 
for relief in equity z) and to limit and confine the tenant to 
ſix calendar months after execution executed, for his doing 
this; or elſe, that the landlord ſhould from thenceforth hold 


the demiſed premiſes diſcharged from the leaſe. 


His Lordſhip was therefore clearly of opinion, &« that, in 
te this caſe, the plainti ought not to recover. 


Mr. Juſt. Dxxrsox concurred in opinion, © that the plain- 
te tiff had ns title to recover.” | | : 


The former ejectment brought by the landlord againſt 
Edward Hitchings the tenant, who is now become leſſor o 
the plaintiff in the preſent ejectment, is ſtated to have been 
ſerved upon Hitchings, © under and by virtue of this act of 
c 4 G. 2. c. 28.” Now this act (v. f 2.) exprelsly recites, | 
« That great inconyeniences frequently happen to landlords, 
cc in caſes of re-entry for non-payment of rent, from the 
s many niceties attending re-entries at common law; and that 
cc expences and delay often happen from injunctions out of 

c equity, after judgment in ejectment? and the act is pro- 
, 8 | $2 =, ! 2 fe fle dl 7 


% 


|  - Trinity Term 31 Geo, 2. 56520 
fefſedly made in order to prevent theſe inconveniences. It 1758. 
preſcribes a method of proceeding, in uo caſes or manner. 
of recovering upon the proceeding in ejectment which it Don, on de- 
directs; viz. one, in cafe of judgment againſt the caſual miſe of Hix- 
.cjeQtor,z the other in caſe of its coming to a trial. In the chINnos and 
1 of judgment againſt the ”=_ ejector, (and ſo Another, v. 
"alſo upon nonſuit on not confeſſing leaſe, entry, and ouſter,) LE.W is. 
it directs, That it ſhall be made to appear to the Court where 
'« the ſuit is depending, by. AFFIDAVIT,. that half a year's 

“ rent was due before the declaration was ſerved ; and that 

c no ſufficient diſtreſs was to be made upon the premiſes, 
cc countervailing the arrears then due; and that the leſſor 
ec or leſſors in ejectment had power to re-enter :” in the /at- 

ter caſe, (of its coming to a trial,) the ſame thing muſt be 


The preſent queſtion is upon a judgment of the former kind, 
viz. againſt the caſual ejector, by default; and upon an eject- 
ment brought UNDER and BY VIRTUE of this act. And we 
mult rale and preſume it to be a right, regular, and good one 
as nothing appears to the contrary. | 


— 


This caſe is not at all like the cited caſe of Feferies v. 
Dyſon, 2 Strange 960. Where, © in an action for meſne pro- 
« fs, the plaintiff offered a recovery in ejectment againſt the 
& caſual ejector; upon which no writ of poſſeſſion had iſſued: 
< and when the jr Ps would have gone into the title, 
c the plaintiff inſiſted that he was efopped from doing ſo, by 
cc the judgment againſt the caſual ejector.“ But the Ch. 
Juſtice held, « That though it would have been an eſtoppel, if 
« the then defendant had been made a defendant in the 
« ejectment, and the verdict againſt HIM; yet that that 

“ judgment, to which he was No party, could be no eſtoppel 
« to im and therefore the Ch. Juſt. admitted the defend- 
ant to controvert the title. And that diſtinction is right, 
Zhere : but it is not like the preſent caſe. 


— — — ty — — 2 
— — — — a _ — 5 
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T am of opinion, the plaintiff here has no title. 
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Mr. Juſt. FosrxR was of the ſame opinion. 

The judgment is certainly good, till ſet aſide. The preſent 
objection, © of the not producing ſuch an affidavit,” is 
grounded upon the act of 4 G. 2. c. 28. And that act does 
require fuch an affidavit: and for that very reaſon, we mult 
preſume, that there war ſuch a one mae; and that the 
“ judgment was founded pon it.” But the plaintiff in that 

ejectment has it not: it remains in Mr. Cowper's othee. | 
| Pp 4 Clearly, 
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1758. | | Clearly, the plaintiff has no title. 


Dor, on de- Mr. Juſt. WIL Mor alſo.concurred. © 
cHincs and He ſaid, it would be unreaſonable that the now plain- 
Another, v. tiff ſhould recover from the landlord, after almoſt 20 years 
| Lewis. acquieſcence; and after the landlord may have improved the 


eſtate. | | 
Ae alſo agreed to the caſe of Jefferies v. D ; but denied 
it to hold in this caſe. Fe Ps yon 2 


This act was made to compel leſſees to bring their eject- 

ment, or their bill in equity, WITHIN @ LIMITED time. And 

this is ſtated to be a proceeding, © under and by virtue of that 

« act.“ Therefore, there muff have been ſuch an avit, 
though the preſent defendant did not produce it. Ein 

Per Cur. unanimouſly, . _ 

| JUDGMENT for the DEFENDANT. 


 Wedneſd bt . 
7h June 1733. Rex ver/. Inhabitants of Painſwick. [> 
| See this cas. abridged in the TABLE; and af large, in 
the quarto edition of my SETTLEMENT Casts, Ne 
148. pa. 465, | LD toon 
"| — —ͤ— — 


Frid : th Og | _ 5 's » 
Tas ER. eu | Cottingham ver/. King. 


Paſcb. 31 G. 2. Rot'ho 179. 
- wage you in Rt Ee 5 2 N : 
n on TH was a writ of error brought upon a judgment of the 

a writ of error 1 Court of King's Bench in Ireland, who had affirmed a 
here, after a judgment in 9 given for the plaintiff by the Court 


Imd in the of Common Pleas there, after a general verdict for the 
CommanPleas, plaintiff, | | $5 2 

and an afficm- FF | 
3 —f h In this ejectment, the parcels are deſcribed to be (amongſt 
dere, tougn others therein mentioned and included) 5000 mefluages, 
many of the ooo cottages, 10,000 acres of land, c.; in all thoſe the 
deſcriptions Jordſhips, manors, and late diſſolved abbey or monaſtery of 
were unknown 8 R | bop le 
in England. 

* 


— 
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Trinity Term 31 Geo. 2. 5": 
Boyle and Inſemacranaw ; and QUarRTER of land of Tallagh, 8. 
with the Town and TENEMENT- of Boyle, and fairs ee | 175 al 
thereunto belonging, in the counTY of Roſcommon ; and all Corrie 
_ thoſe the lands and hereditaments called Grangemore, (with gau v. 
many other parcels,) deſcribed by the name of quarTERs, Kino. 
ſome containing ſo many, others ſo many, acres; and part | 
/ Sumternat, c. a large deer park, Wc. and the parſonage 
of Longford, c. in the counTY of Roſcommon; and a ſmall 
park or field, in the poſſeſſion of, Sc. SE 


On this ejectment, there had been (as is above-mentioned) 
a general verdict for the leflor of the plaintiff; and judgment 
for him, in C. B. in Ireland. And afterwards, a writ of 
error was brought upon it, in B. R. in Treland: and general 
errors were aſſigned.- The Court of B. R. in Ireland affirmed 
the ju t of the Court of C. B. there. And upon this judg- 
ment of affirmance, the preſent writ of error was brought. | 


Many exceptions had been taken in oeland, on the part of 
the plaintiff in error, upon the writ of error brought in the 
| King's Bench there. But | | | | 


Mr. Afbhurft, who argued for the plaintiff in error here, 
ſaid he would now only take exceptiog to the uwcRRTAIx TI 
of the deſcription of the premiſes ſpecified in the declaration: 
whereas in ejectment there ought to be a fefficient certainty ; 
that the ſheriff may know how to deliver poſſeſſion. 1 

Brownlow 142. Challener v. Thomas: © an gjeciment will not 
de lie, de aque curſu.” 1 Ld, Raym. 277. Shalmer v. Pulteney, | 
ſeems to concede that an ejectment will not lie © de 
< edificio;” for the uncertainty of the term edificium. In 
Style 30. it was doubted whether an ejectment lies ( de uno 
ic crofto.” Dyer 84. 5. in aſſize © de quadam portione deci- 
« marum, c.“ it was objected that the plaint was uncer- 
tain,” - 25 V „ 
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This is an entire judgment, and entire damages: and it is 
particularly liable to exception, in the following inſtances; ws. 


5 "1ſt, No vill at all is mentioned throughout the whole de- 
claration : the lands, Ac. are only deſcribed to lie (generally) 
« in the county of Roſcommon i” this defect runs through the 
whole declaration. —Cro. Eliz. 822. Gray v. Chapman, is in 
point; and by the whole Court: © the declaration in eject- 

c ment was holden ill, for not alleging in what vill the tene- 
« ments were.” Hob. 89. Rich v. Were, is moſt expreſsly in 
point: and the judgment was, for this very cauſe, revexſed in 

Cam Scace, 2 Barnes 150. Goodright, on the demiſe of Grif- 
fin, v. Fawſm : the judgment was arreſted for the ſame un- 
certainty, „ in which of two pariſhes the meſſuage — 

. 2 


- 


625 
1758. 


HAM v. 
Kix c. 


2d Exception. 


34 Exception. 


Sn ©. Boyle; and fairs and markets thereunto belonging.” Now 
' CorTinG- 


Alus tenementir,” was: holden ill, after a general yerdi. 


d 7th Exception « 


n r 
S < IE 4 
N 


Trinity Term 31 Geo. 2. 
ad. The words are—* With the town and "tenement of 


ejectment will not lie for a town; nor for a tenement, generally. 
1: Sid. 295. Birbury v. Yeomans ejectment © de / meſſuagiis 


Cre. Eliz. 186. Wood v. Payne, was the ſame determination, 
in an ejectment de uno meſſuagio frve tenemente.” I Lord 
Raym. 191. Copleſton v. Piper: the two Powells, Juſtices, ſaid, 


and Treby, Ch. J. agreed, that ejectment © de uno tenemento 


is ill for the uncertainty. 2 Strange 834. Goodtitle v. Wal- 
ton—': after verdict for the plaintiff in ejectment, judgment 
was. arreſted; and it was holden that an ejectment „ de uno 


«© tememento will not lie. 1 Barnes 117. Makepeace v. Hop- 
vod: judgment in ejectment was arreſted for the uncer- 


tainty of the words one meſſuage or tenement. 


34d. « 4 quarter” is another term uſed in the declaration : 
which term is totally uncertain; and even appears to conſiſt 


of different numbers of acres; ſome more, ſome leſs. Yelv. 


117. St. John v. Commyn—: ejeQment „ de caſtro villa et 
« terris de Kilbrough in com c.“ was holden inſufficient for 
want of expreſſing the number and certainty of acres. And 
that caſe. is like the preſent; which is © the lands called, 
c c.“ but they are deſcribed by the name of . one quarter, 
t H.“ which term does not convey an idea of any determi- 
nate number of acres.. e TE HO 


Ab. It is of . part of 8. M. & Des which is .abfolutcly 


uncertain and vague, 


th. And of © 6 large deer-park in the county of Roſcom- 

te mon: which is vaſtly tog uncertain and indeterminate. , © 
[ .Gth. © Of a ſmall park or Feld, in the poſſeſſion of, kee. 
not ſpecifying WHERE. 11 Co. 55. Edward Savel's Caſe : eject- 
ment of a cloſe called Douæ Cote Clſe, containing 3 acres.” 


The judgment was arreſted, for not ſpecifying what nature 


and quality the three acres were of. 1 Shower 338. Knight 
v. Simmes : ejectment of * 5 cloſes of paſture and meadow, 


& called Faldowne, containing ten acres;” but did not diſ- 


tinguiſh how many of one, and how many of the other. 
Judgment was arreſted, after a verdi& for the plaintiff, 
for want of ſufficient certainty. 1 Salk. 254. 8. C.: and 
Ho Ch. J. is there ſaid to have affirmed Savel's calc 
OT law. 8 - 


7th. The guantity and quality of the land is uot ſufficiently 


Therefore, 


Trinity Term 31 * 2. 


| Therefore, -for theſe exceptions, he prayed * 
Judgment of the Cour: of King's Bench in nde 


ons (an eſtate of 80001. per ann.) came in queſtion in C. B. 
in Jreland; where Lord King/borough's pretended. will was 
: — to be a forgery: and the Court of King's Bench there 
affirmed the judgment of C. B. there. And being after a 
verdi upon the merits, the Court n win rs 5 on 
* can en of the eme ; 


And as to. the exceptions—— | 


* 
* 7 


| wy ce coop Meſſuages, 5000 cottages, tc; Ee, in the 


40 2 and manors of, Wc, late belonging to the diſſolved 
* abbey or monaſtery of, &c. in the county of R.“ is ſuffr- 


cient without naming any vill. For a manor is as eee 


würzen as a n 40 allo.is 2 lordſhip... Y 


The 4 pariſh of £ or B. 2 1 3 holden fullicient. For | 


proof of Sch, he cited a caſe, (which does-not perhaps 
quite prove it,) viz. 3 Lev. 3 34. Coodeuin v. Blackihan < 
which was an gectment of n in K. ol G. whereas the 
whole: lay in K. 


And after le this mantr ſhall be catered: to We. a 


vill. Pari/#” ſhall be intended to be a vill, prima facie. 
2 Salkeld 501. Rudd v. Moreton — it is ſaid to have been lo 
TS in the caſe of Wilſon v. bans, in M. 6 W. 3+ | 


And if a place be named g el that place ſhall be 8 
to be and intended a vill.— This was adjudged, (as is alſo 
ſaid in 2 Salk. 501.) in the caſe of uin, v. Ebden. 


. 10 V. 3. B. R. 6 Toy 


2dly. As to jo <jpQmeat not lying for a was or for a tene- 


4 vedic? = Court will Md the lands to he "ot | 


: * of the townſhip! and they ſhall paſs with it. And to ſup- 
port this poſition, he cited Cro. Car. 168. Gennings v. Lale: 


where the Court conceived that the land might be ſaid to be 


appendant to the houſe. 3 Keble 44. Smith v. Martyn; where 
a garden was allowed to be demiſable, as parcel of a meſſuage. 
Doe, ex dim Saville, v. Borlace et al, determined in the Houſe 


of Lords (on a judgment in the Exchequer) 11 March 1735: 


(which he cited from the reſpondent's caſe, upon the 4th 


exception,) „ That the advowſon and common thould | 


te be intended to have been appendant to the manor.” 80 
: 1 the lands may paſs as or belonging to the toun- 


4 " LEW 


5 | 


.. Mr, Williams, who argued far Sir Edward King, the Fo * 
fendant in error, ſaid that the merits of the title to this eſ- Kine, 


ſhip; 8 


U a — — 
8 — — - 


2 — 
> 2 — —— — 
22 "= yy 22 2 — 
— — = DE SC ——— 
* 1 - - No 
— 7 2 2 


pv con 
2 Mg, 

— — — 8 

— Top 
— 28 


wv — — ate rene, 
— — — . * - 222 
— : 4 — — 
bo. Se r : _— — p 
8 — 8 — 
———— 


—— 


— 
2 2 


: 
_ 
— 2. 


— * — — 
— ——— 
— a: 


pa, 


in hl 
. 1 f 


11 5 d 
4 17 
ee 


1758. 
CorrI No- 


RAM v. 


Trinity Term 31 Geo. 2. 


ſhip; though not alleged to be part of it. So, „ comminia 
«< paſture? generally, ſhall, after verdict, be intended to be 


ſuch common, for which an ejectment will lie, as common 


appendant or appurtenant. 1 Strange 54. Newman v. Hold- 
myfaft, is expreſsly ſo determined. And an ejectment will lie 
for a town ; and alſo for a tenement, where it is reduced to a 


Moſt of Mr. Afbhur/?s Cafes are in the dirjunfive; © meſ- 
ec ſuages or tenements.” However, here the word © uacata, 
renders it certain enough. 1 Lev. 65. Lady Dacre's' Caſe : 
Twwy/den ſaid, that though an ejectment will not lie of a croft ; 
yet it will lie of, «© a croft called Black Acre.” 1 Siderf. 
295. Burbury v. Yeomans: he repeats the ſame aſſertion. 

nd in both places he gives the reaſon, viz. that this 
« renders it certain.” And here it is “ the town and tene- 
«©. ment of Boyle which appellation of it by its name, af- 
certains it ſuthciently. And this is agreeable to what is ſaid 
in 3 Mad. 238. Hexam v. Coniers: © that the adding vocar. 


cc the Black Swan, to the words meſſuagium five tenementum, 


makes it certain that the tenement intended is a houſe.” 


And the old rule about the ſheriff's, being neceſfarily to 
be informed ſo exactly pon the RECORD, © what he is to 


s deliver poſſeſſion of,“ is now out of uſe, and is not to be 


regarded. For the plaintiff in ejectment is to take poſſeſſion, 
at his peril, according to his «wn ſbewing. Savile 28. caſe 
67. Queen v. Ayleworth: Manwood, Chief Baron, expreſs| 


declares this; and ſays, © it was the opinion of the Chief Juſ- 


« tices in the Star-chamber.” 1 Strange 695. Sullivane v. 
Segrave—An ejectment © de parte domis,” was holden ſuf- 
ficient, upon the ſame princigle. 2 Ld. Raym. 1470. Bin- 
dover v. Sindercomb : an ejectment of © part of a mote, par- 


4c ella aree, parcella pomarij, Oc.“ was holden good, upon 


error, after verdict. 2 Ld. Raym. 789. Camell v. Clavering : 
an ejectment was brought in the Exchequer, “de minutis. de- 


. cimis:” and, after verdict and motion in arreſt of judg- 


ment, judgment was given for the plaintiff, by all the Ba- 
rons. 1 Salk. 255. Whittingham v. Andrews : ejeQtment 


de mineris carbonum,” (generally,) without ſhewing the 


8o he ſaid; 
* but they could 
not, in Ireland, 
be ſo many as 
eight. | 
+ This caſe 
was adjourned. 


4 100 acres of Bogge, in villis et territoriis de D. 8. & V.” 


number of mines, was holden good in Durbam, where the 
courſe was ſo, and of which the Court took notice. And 
ſo the Court will take notice of the kingdom where 145i 
ejectment was brought: and * eight of the judges there have 
determined this ta be a ſufficient deſcription, in that country; 
and this Court will give credit to them. 2 Keb. 745. + jane.” 
v. Palyxphen : the Court conceived an ejectment brought in 

Ireland, of 20 willis et terris,” to be good. Cro. Car. 511. 
Mulcarry et af v. Eyres et al: an ejectment in Ireland, “of 


Was 

* 82 
- 5 OR a | * 

| «a 23S 

| * K t. 


* a * * 


Trinity Term 31 Geo. 2. _ 
was holden good. 1 Strange 71. Ld. Kildare v. Fiſher : an 1758. 
ejectment of 100 acres. of mountain, was held good in 1 
eland. And this laſt-mentioned caſe was a ſolemn and Corrin d- 
unanimous judgment, after conſulting the Lord Chancellor nA v. 
and Judges of ireland. _ | „ ss. 


zdly. As to the term “ quarter — the caſe cited from * * Iris report» 
Yelv. 117. is not the determination of the Court: nor was ed to be per 
that the point before them. And © a quarter” is a known ils 
deſcription in Ireland: every child knows them. That bene, too. 
country was divided into quarters, when Ld. Strafford was 


Ld. Lieutenant there. f ; 
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As to the 4th, 5th, and 6th, objections His anſwer was, 
that they all belong to the townſhip : and beſides they may 
be the names of the cloſes. 5 l \ 


7thly. And as to the laſt objection He inſiſted that the 
quantity and quality of the lands are ſufficiently ſet forth: 
and then anſwered the caſes cited on the other fide. As to 
SavePs Caſe—That caſe was doulﬀfed in Ld. Raymond's time; 
and has been ſince diſallowed, or at leaſt called in queſtion. 
V. 2 Ld. Raym. 1472. Bindouer v. Sindercombe. Comberb. 
198, 199. Knight and Symms : Per Eyres, Juſt.— The latter 
opinions are againſt Save/'s Caſe; though the Chief Juſtice 
indeed there ſays, That an ejectment ougit to be as certain 
cc as a præcipe quod reddat.” 


Mr. Aſbburft, in reply—I know nothing of the 1 of 
this caſe: I am only to argue upon the record. me 


2d Exception. Theſe premiſes cannot poſſibly be intended 
to lie within the to2n/bip of Boyle: they are only deſcribed, 
generally, to be within the county of Roſcommon. I ſay that 
an ejectment will not lie of the toꝛun and tenement itſelf : 
therefore, conſequently, neither will it, of theſe premiſes 
as belonging thereto, +- 555 


Poſſeſſion muſt be delivered at the peril of the ſheriff, a 
well as of the plaintiff. & De parte domus is much leſs un- 
certain, than an undefined part of a great effate. I agree that 
if the deſcription be k-ozn in Ireland it is enough. But I 
ſay that hig deſcription is every where uncertain. -\ 


3d Exception. In V. elv. 1 17. The point for which it is 
cited, is taken + alfo into conſideration, as well as the princi- 


+ Not directly 
pal objection. 


and principal- 

I Ty, indeed; but 
Lord MaNsTIEID— This is after a trial and verdict in C. — 

B. in Ireland: and the objection is, the uncertainty of the 

claim or deſcription of the premiſes in the declaration. 


In 


* 


: 1758. 


eee Hap f 


HAM v. 
KING. 


King James the Firſt. But of later times, an ejectment has 


of which he was to deliver poſſeſſion. But in this ictitiouf ac- 


than he has recovered and ſhewn title to, the Court will, in 


ſeription is not 1 45 aer in this er as in a * 
the general caſe of ejectments, and are deciſive: for i is is 
efter verdict and it is from Ireland. The title has been tried - 


tiff, without nm Hd 


of bogg ; nay of mountain in a bogg: and a certificate has 


that fines, recoveries, writs of dower, and ſettlements of it, 


and lately; and toruns came, by degrees, to be known and 


Trinity” Term'3 37 Geo! 2 2. 


In a precipe in a real action, which is a formal writ, pres 
 eifion/ is requiſite : becauſe it was —— to OP” the 
from: e oy eee | | 


' Whilt ejectments were compared to jel lions, and 
arguments were drawn from analogy with them, they muſt 
be of courſe fettered: and this was ſo, till after the reign of 


been conſidered with more latitude z as a fictitious action to 
try titles with more eaſe and RY and leſs erpence. 


* 


Even in a præcipe, 1 do not know whether the ſheriff, eonlg 
always be quite certain, which, were the particular acres, c. 


tion, the plaintiff is to he the ſheriff; and is to take poſleſ« 
fion at his peril, of only what he has title to: if he takes more 


a ſummary way, ſet it right. So that ſuch a very exact de- 


_ 
However, there re pre in 


cumſtanced,) two things, 


is caſe, (as) it is rendern 
rhich carry it much farthe 


by a jury of Ireland, where the lands lie; evidence has been 
given to them, upon which they have found for the plain- 
tiff; and two courts there n given judgment jos Ge 1 . 


The denominations of lend may be certain and known 
there ; though unknown þere : for words and names are ar- 
bitrary. Ejectments have been brought there, of mountain, 


been given by Judges of Ireland, that the term © mountain 
does not neceflarily include Gtuation, but deſcribes quality: 


are frequent there; and ejectments uſually brought of it. 


And there, it is frehuent to deſctibe the lands of great eſ- 
tates, even in their ſettlements, by FoWwns : I know this, 
of my own knowledge. 


Ireland was planted andeſettled by degrees, both formerly 


certain deſcriptions : and ſo, “ quarter“ might be, after 
CromwelPs ſettlements there, and the diviſion of it into 
quarters. Town” and „ tenement,” are here uſed as ſyno- 
n terms. bo 

„ However, 


\ 


Trinity Term 31 Geo. 2. e 
However, the jury of zhat country underſtood it; and the 17 58 
two Courts of that country underſtood it, and have made no Ae 
difficulty about it: and therefore I am ſure I will not, after Cor TIN 
this, ſay © that it is not to be underſtood.” HAM v. 


King. 


Mr. Juſt. Drxisox was of the ſame opinion, « that the 
judgment ought to be affirmed:“ and he held the de- 
ſcriptions to be ſufficient | 8 


In a pracipe quod reddat, it was neceſſary to deſcribe the 
lands formally, once: but it is act ſo, in an ejefment. 


I take this preſent ejectment to contain, firſt, a general 
deſcription, which takes in the whole: and afterwards, the 7 
eſtate demanded in it, is deſcribed-particularly and in parcels, 

c hat it conſiſts of.” This was ſettled in the caſe that has 
been mentioned, Doe, ex dimifſ. Savill, v. Borlace, Tr. 9 G. 2. 
in Cam Scacc“ (which I argued.) It was after a verdict; and 
Was an ejectment for tithes of various kinds: and two things 
” werggthere holden ; 1ſt. That being after verdict, it was to be 
intended as brought of ſuch tithes only, for which an eject- 
ment would lie; and, 2dly. that there was no objection to a 
bis petitum in an ejectment. a_ hers, I take it that this 
mir of deſcribing the premiſes is a M peritum, a ſecond 
deſcription of the ſame thing. > ag | 


: 
OTST 


And as to the caſes that have been urged in ſupport of the 
objections— there has been a greater latitude of lare years, 
than formerly: whatever ſtrictneſs was uſed at firſt, it is 
certain that ejectments are 7ow conſidered upon a more libe- 
ral foot. Town” appears, by what has been ſaid, to be 
a common and known deſcription in Ireland. Mountain” 
alſo appears to be a known deſcription here: and fines, re- 
coveries, writs of dower, ejectments, and ſettlements, uſe it 
as ſuch. In the caſe of £9. Kildare v. Fiſher, the caſe of 
Holbourn v. Babbington in dom Proc is ſaid to have been re- 
verſed upon another point: and they gave credit, in that 
caſe of Ld. Kildare v. Fiſher, to the certificate of the 5 
Chancellor and Judges. 
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And © quarter” may be a term as well known in Ireland 
as © mountain” is: and in this caſe, I ſhall intend it to beſo. 


— 
= a4 — -— 


Mr. Juſtice Fos TER concurred, for the ſame reaſons. 


So alſo did Mr. Juſt. WILMOT. And he added, that he 
never could underſtand that manner of reaſoning, ſo often 
urged upon arguments of this ſort, viz. © That the deſcrip- 
sc tion muſt neceſſarily be /o certain that the ſheriff may be 
cc able exactly to know, without any information from the 

& plaintiff, 


631 "3 Trinity Term 31 Geo. 2. 
170 &« laintiff, of what ſſi which 1 
1B. PAL ac preciſion is — — — — — "ms 


Corrin c- 


i des muſt be dbl be be ſuſt⸗ 
Per. Cur. unanimouſly, | 
TUNES" AFFIRMED. 5 
Saturday, roth þ Rex ver. Earl 8 
June 1758. 


No N Wed „ 26th January 1757, Mr. Norton 8 
bord of ya parlia- 0 either fly e. A 5 Earl, for not return- 
3 ing a habeas corpus already ifſued, and returnable immediatè, 
being compel- commanding him to bring up the body of his Counteſs, (alter 
wy _m_ to Sir William Meredith; ) or for a new habeas corpus, ACCOM- 
urts | 
rn with an attachment. 
—_ & He ſaid that the latter had been done in the caſe of 
 awrit of hab. Dr. Wright, M. 5 G. 2. B. R. and that the reaſon o fa | 
_ corp. directed ing the attachment at the ſame time with the habeas corpur, 
to him. was for prevention gf a delay which * in certain caſes, 
* Thecaſe was render the remedy ineffectual “. "I 
not at all, as 
os Lord MansFiELD aſked Mr. 3 whether he __ any ; 
915. inſtance of an attachment ACCOMPANYING a writ. He ſaid he 
| underſtood an attachment going, for not having obeyed a 
writ : but did not know any inſtance of an attachment going 
out zogether <vith the writ. 


MI. Norton ſtated V. right's 5 Caſe, from a note taken 1 . 
+ The note gentleman who has now left the bar+; where Lee, then a 
here relied puiſne judge, held it might be done: though in that caſe 


— 1 Wright did afterwards return the writ in Court. 


3 


WE ES 7 RoW BY” oe ge Pr A La DS RE ue ay 


La) 
A 


Note—In the preſent caſe Mr. Juſtice Fs er had granted 

a2 habeas corpus: which was ſerved on the Earl by Sir 

William Meredith. But Sir. William at length agreed 

not to proſecute it; on condition that his Lordſhip ſhould 

carry Lady Ferrers to Bath, which the Earl Os 
but ad not performed. 


= Norton faid he-would take nothin by his motion. 
An 


Mr. Clayton moved for a new writ, returnable in Court 
immediate, which was GRANTED. / | 


a 
A 


Lord 


F 5 kt ings 9 9 * 
* 


Trinity Term 31 Geo. 2. 632 


Lord Ferrers neglecting likewiſe to obey this /econd writ of 1788. 
12 57 r % 9 PRI! * Sir Willem Meals (on behalf 1756 76 
of his filter) intended, on Tiweſday the 8th of February 1757, Ker v. But. 
to have moved for an Dok oy inſt Lord 7 6 4 FerrE _ 
this his diſobedience: but ſome — and difficulties having 
been ſtarted by members of both Houſes, concerning the pri- 
vilege of PEERAGE; and © whether the Court of m! Bench 
& could iſſue an ATTACHMENT agaigſt a peer during the fitting 
cc of parliament, and execute it upon him, ONLY for a * con- * See Bacon's 
ec TEMPT to their court,” Sir William Meredith judged it pru- New Abridg- 
dent to petition the Houſe of Lords, for their leave to pro- Las, ga 5 

ceed againſt the Earl; and accordingly, did yeſterday, (by fol. g. ning 

the hands of the Earl of Wefmorland, ) deliver ſuch a peti- HabeasCorpus, 
tion, ſtating the facts. Lord Delaware oppoſed” it; and Ks Leigh's 

| aid, it was too ſummary and haſty a method of determining and f. 8. 
upon their privileges: and propoſed referring the matter to expreſs, 

a committee, and ſummoning Lord Herrers to anſwer it in ! That an 
his place: and to obviate the objections which might be attachment 
made to this method on account of the delay, he offered 8 ee 

ſome ſghemes for the intermediate ſafety of the Counteſs. refuſes obedi- 

But Lord Mansfield anſwered him, and ſpoke in ſupport of ence to the 
the juriſdiction of his Court, and the unreaſonableneſs, in- Writ: for, 

juſtice, and inconvenience, of allowing ſuch a privilege in cri- — 177 
minal caſes and breaches of the peace. The Duke of Argyle has 6 8 r. 

then ſpoke to the like effect, and expreſſed a ſurpriſe, that lege.“ 

there ſhould be any doubt about it; the reaſon of the thing 
being ſo clear and plain. Laſtly, the Earl of Hardwicke | 

ſpoke ſtrongly and particularly in ſupport of the ſame doc- 

trine, and adduced many inſtances and precedents in proof 

of his poſitions; and concluded with propoſing, that to put 

an end to all doubt about it for the future, the Lords ſhould 

come to a reſolution: and accordingly they did come to the 
following reſolution or declaration, and ordered it to be en- 

tered on their journal, viz. 7 February 1757. It is ordered 

tc and declared, That no peer or lord of parliament hath pri- 

c vilege againſt being compelled by proceſs of the Courts of 

&« Weſtminfter-Hall, to pay gbedience to a writ of habeas 

cc corpus directed to him.“ . 
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( (And it was afterwards, viz. © Die Mercurij 8 Funij, 
« 1757, ordered and declared by the Lords Spiritual and Tem- 

« poral in parliament aſſembled, That no peer or lord of 
cc parliament hath 2 of peerage or of parliament, 
« againſt being compelled by proceſs of the Courts in f- 

« minſter-Hall, to pay obedience to a writ of habeas . 

« directed to him. And it was then and thereby fu 
ordered, That this order and declaration be entered upon 


« the roll of the fanding orders of this Houſe.”) _ 
Vide bs - + Qq 1 On 


/ 


| * . 633 : Trinity T. 0 31 Geo. 2. 
15358. | On'the den of February 1757, Mr. Norton renewed his 
motion for an attachment againſt the Earl: and he produced 
Rex v. Earl affidavits of his Lordſhip's diſobedience to the writ, and con- 
FEB. tinuing his ill uſage of is lady. e . 
1 5 All the affidavits (quite "From the beginning of this afair) 
„„ 1 e e 


Lord MaxsFIEI 5 This is a habeas corpus at common law ; 
Which is a prerogative writ for the liberty of the ſubject. 
The Court may inforce ſheedy obedience to it: and the cir- 
cunzſtancet of this caſe (where delay may be very dangerous) 
require it. It is reaſonable that the lady ſhould have oppor- 
tunity of laying her caſe before the Court; and ſwearing the 
peace, if ſhe thinks proper, in order to obtain the protection 
of the Court. The end of this courſe that we now take, in 
ifluing an attachment to inforce obedience to the writ, is to 
have this lady produced for this purpoſe. . 


* One of theſe And therefore we think, under the * EXTRAORDINARY cir. 
2 cumſtances of this caſe, an attachment ſhould iſſue; 7 inforce 
ir Wi obedience to this writ of habeas corpus, which ſo much affects 
Meredith (who 4 8 4 Sa, | 
himſelf ſerved the preſervation and ſecurity of this lady. x. 
the firſt writ * BR 1 ; . | et? 
upon the But at the ſame time, his Lordſhip intimated to them nor 
Earl), and 1 PS. . 82 2 
drawing a to EXECUTE t AT ALL, if it was poſſible to obrain the end of 
iſtol upon their application by any gentler or other means ; the end and 


im, and 4.8 SAP ind it. tet a f 
chal bog intention of granting it, being only to have the | my imme 


diately brought up. 


Mir. Juſt. DExIis ox (the only other judge in court) only 
faid * that an attachment ought to go. „ 

| OrvERED, That a writ of attachment iſſue againſt. hs | 
Right Honourable Laurence Earl FexreRs.. 


In conſequence whereof, the Earl having been ſerved with 
the writ (or at leaſt having had it notified to him) by the un- 
der- ſheriff of Leicgſferſpire, accompanied by a brother of the 
Counteſs; on the Saturday following he appeared in Weſtmin- 
fler-hall ; and, about one o'clock, ſent a meſſage into court, 


% 


to Lord Mangfeld, © deſiring to ſpeak with him,” | 

| Lord MansFiELD bid: the meſſenger tell his Lordſhip, | 
t That when an affair was depending before the Court, he 
« could not ſpeak with any body about it, but IN court.” 


Soon 


1 e 1 . 


We | nt Term 31 Gb «- | | 
Sor dicks Earl came upon the bench and ſp wig to 1758. 
Lord Mangffeld. It was not eaſy to underſtand what aid! 


as he ſpoke: pretty low: but I imagine he propor putting Rux v. Earl 
ſome certain queſtions to his lady; for Lor „ an- FERRERS. 


ſwer was, „That when ſhe came into court all i oper 
te * queſtions would be aſked her” | 2 . 


Some time afterwards on ey ſame day— | 


Lady Kitrees- came into court, and had articles of the 
peace ready to exhibit 92888 the Rarllk 45 +: 


. New—Nodhing more was ſaid concerning the * cor- 
pus, or the r2turn of it; the feal end of it being ſuffi- 
ciently anſwered by her being left at liberty to come eto 7 
_ -ourt, in order to obtain its protection. | 


"eu Richord Lind oy Mr. Gould, for © Earl, . 
leave to aſk Lady Ferrers one or two queſtions previous to 
her ſwearing to the articles which ſhe had n leave to 


oxbibit. 2} 


| But — Mansfield tokl her Lapp that ſhe was not 
_ obliged to anſwer Wes. Ny yy to her W the 


you 5 


4435 tis told Sir Richard, that the preſent buſineſs was ably * 
to obtain 1 of the 1 | 


. 
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| Now—Thisw was an afdavit (in which the had joined, du 
ing her being in his power in the country, after — 
of the habeas corpus ; wherein ſhe was made to ſwear 
« that ſhe was content to remain with her huſband; 
cc that ſhe had no complaint againſt him; and that the 
s application made by her relations for the habeas corpus 
& was without her defjre and againſt her will.” Which 
_. affidavit her friends ſaid was 4 far from being volun- 
tary, that it was extorted from her under dureſſe ; and 
was the mere effect of fear, force, and compulſion, or 


at leaſt of very undue influence. > 
Qq3 5 Lord 


_— 
1758: 


Lord: Nr g 
, without anſwering. any queſtions, to proceed in exhibiting 


Trinity Term 31 Geo. 2. 
MANSFIELD perſevered in permitting her 


= 
Li 


| Nx v. Earl her articles; and then aſked the Earl . if he had ſecurity 


FzaazRS. 


ſaid, to anſwer them. 


« ready.” 


Tha Var! Grit, and Sir Mie afterennde, P e har 


Lady Ferrers might anſwer their queſtions : and Sir Richard 


dropped an intimation that the Earl's regard or diſregard for 
her would depend upon her anſwers. | n 


*. 


But Lord Mansfield ſaid, he had before told her that ſhe 
need not anſwer them: and now he would not ſuffer her, he 


Lord Ferrers went in and out of court onee or twice; but 
did not, at this time, give the ſecurity of the peace; nor did 
Mr. Norton preſs that he ſhould give it immediately. 


On Wedneſday the 27th of 4pril following, the Earl ap- 
peared and gave ſecurity: himſelf in oo. and each manu- 
captor in 2500/. ff. OST 0 = 


| Monday, 13th February 1758, the Earl having broken this 
recognizance in the month of Aupuft 1757, by drawing a 
piſtol upon Lady Ferrers, at the Earl We nds at 
Mereworth Caſtle in Kent, he was taken up ſome time after, 
upon a freſh warrant from Lord Mansfield : and having given 
bail on the ſame 13th day of February 1758, before my Ld. 


Ch. Juſtice, (whilſt his Lordſhip was gone out to dinner,) he 


preſently afterwards came into court, to appear. And upon 
the return of the Ld. Ch. Juſtice— SER 


The Counteſs alſo came into court; and fevore FRESH ar- 
ticles of the peace againſt the faid Earl, grounded upon the 
above-mentioned fact. After which, he 8 ſtill preſent) 
was called upon to give bail to theſe recent articles of the 


peace. | 
He had previouſly given notice of two perſons to be his 


bail before the Lord Chief Juſtice : with one of which, the 
_ proſecutors were not ſatisfied. 5 8 id nar 


After ſeveral propoſals, and after ſeveral hints which came 
from Lord Mansfield, as well as from Mr. Norton, © that it 
% was neceſſary for the Earl to give bail af preſent, and not 
« to pray time to do ſo, as the giving it now was the only 
« method he could take, if he expected to remain at li- 


sc berty ; it ended in a compromiſe to take both theſe per- 


ſons as bail now, and to give a few days time for the juſtify- 
ing the doubtful one, (a peruke-maker,) or for finding a better. 


Accordingly, 


According be himſelf became bound in 50007. Mrs, 1758. | n 
2 Shirley, (his mother,) * and Mr. He Benmfold, \____ 3 6 
peruke-maker, in 25000. 8 Xxx v. Earl 1 
| 5 . | | | FERRERS. TRE 
„ Earl's counſel now moved to diſcharge the former re- n 
cognizance: to which the lady's counſel afterwards conſented, Wb 
Rex ver/. Thomas Dawes. Tueſday, x3th FAROE 
| ; | Jets 1 £7 June 1758, th PRI 
ON Thurſday laſt, the 8th of June, Mr. Morten and Mr. Rule niſi for e 
Hg Burrell, on behalf of tht commiſſioners, ſhewed cauſe diſcharging an 1 
againſt making abſolute a rule of laſt term, made upon the 2 fol- WNT ff 
commiſſioners in and for the county of Suſſex, for putting in charged upon i 
execution the late * act for the ſpeedy and effectual re- the merits, but 7 
cc cruiting his Majeſty's land- forces and marines,” for them without coſts. 1 i 
to ſhew cauſe why Thomas Dawes ſhould not be diſcharged * 30 G. 2. c. 3. 13 1 
out of the regiment of foot commanded by Colonel Thomas ; 7 
Brudenell. Ps n 
They produced a number of affidavits ; and reſted entirely 112 ff 
upon the facts contained in them: which fully proved (as . 
y alleged) that he was a proper object of the act of par- WIT 1s 
liament, and that the commiſhoners had done right; and HFA 
that he ought not therefore to be diſcharged from the condi- N 
tion of a ſoldier. . | Mis i 
Mr. Harvey and Mr. Norton, on behalf of the defendant e 
Dawer (the impreſſed man), on the contrary, argued for {0 BMA 
making the rule abfolute © for diſcharging him.“ 1004 
They urged, that this was a high and unconſtitutional au- 10 Wi 
thority lodged in theſe commiſſioners, and without requiring e 
from them any oath of duty: and they endeavoured to ſhew, W 
from their affidavits, that the man was not a proper object of . 
the commiſſioners juriſdiction. They argued, therefore, that HONEY 
he ought to be diſcharged ; eſpecially, as the Crown did not Ul! oe 
at all interpoſe. Ek 18 OW: 
Note The regiment was gone abroad: but the man him- * * 
ſelf had firſt deſerted from it. | 1 
The Court did not come to any determination, then; but # ol ; : 
took time, in order to conſider the affidavits on both fides. 1 
. LW: 
| 8 
1 5 
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Rex v. 
Dawtt. 


Rute nifi for © 
difchargirg an 
impreſſed ſol- 
dier, made ab- 
ſolute, on the 
merits, but 
without coſts. 


Trinity Term 31 Geb. 2, 
Now, Lord Mansx1erp delivered the opinion of e 


in Which, he ſaid, they were all agreed: and all of 1 1 
ſaid, had ſeparately read over the affidavits. 


'Then he went minutely through the affidavits on both 
ſides; and made the proper remarks IE; the different rer 


preſentations of the caſe. 


The reſult was, that they deaidy 4 him 10 be a pro- 
per 88 and that the commiſſioners had done right. 


"Whereupon, they DISCHARGED THE RULE. 
[See the caſe next following this J 


Rex 8 Andre rew Kedel. 


THIS p point was exactly amber to che laf 3 being the eaſe 

of a preſſed man, who applied to be diſcharged out of 
Captain Temple's company in Colonel Daroure's regiment, 
upon the foot of injuſtice done to him by the commiſſioners, 
to whom he was obliged by force to ſubmit : and the queſtion 
turned, in like manner, upon the man's being a proper object 
of the commiſſioners juriſdiftion, or not; which depended upon 


the particular Una of the caſe, ſworn *y on both 


_ ; MW 


It was argued on the roth of 7 by Mr. Norton and. 
Mr. Biſhop for Keſſel, and by Mr. Hufſe Ys for the. commiſ- 


ſioners, upon the fact only. 


No objection was modes. on behalf of his Nager, or of _ 
Colonel Duroure. ; 


The Evurt had taken time, (as in the former caſe,) to look 
into the afſidavits, And now 


Lord MansF1ELD declared the opinion of himſelf md his 
brethren, © That upon the circumſtances appearing in hir 
« caſe, the man was not a proper object of the commiſ- _ 
tc fjoners' juriſdiction ; and that he was, by an undue exer- 
ic ciſe of the power truſted to _ compelled to er as a 


« ſoldier.“ 


And therefore they ordered, that he ſhould be forthwith | 
diſcharged. (But they would not give ce, though 
aſxed for, * the man's Sl 1 5 


bf r3 | Note 


Trinity Term 31 Geo. 2. 


Note In both theſe caſes (of Dawes and Keſel;) neither of 


them could have brought a habeas corpus: neither of them 
was in cuſtody. Dawes had deſerted, and abſconded : 
Keſſel was made a corporal. Both prayed to be diſ- 
charged from the condition of ſoldiers, upon the ground 
of the commiſſioners having miſbehaved in the exerciſe 
of a parliamentary authority; (for which miſbehaviour, 
they might be liable to an information.) In neither 
caſe did the counſel object to the propriety of this me- 
thod: and the benefit to the ſubject is manifeſt. 


Rex ver/. Davis. 


FRE defendant having been apprehended upon an outlawry 
for high treaſon in diminiſhing the coin of this kingdom, 
via. filing guineas,) was brought up by habeas corpus from 
the place where he was taken ; and afterwards committed to 
Newgate : from whence he was brought up by rule on Tueſday 
6th Zune 1758, Bj; TT 
Mr. Norton, for the Crown, immediately prayed that he 
might be aſked « what he had to ſay why judgment ſhould 
& not paſs upon him,” eee 


And che outlawry was chen ordered to be read; and was 
accordingly begun to be read. But | 


1758. 


Rex v. Kas- 


SEL. 


Wen 


ger Johnſon, 
2 Strange 824. 
8. P. 5 
Writ of error 
for reverſing 
an outlawry in 
high treaſon, 


for diminiſning 


the current 
coin of the 
kingdom. 


The Cover not having had any previous notice of © 


this, nor having even ſeen the outlawry, adjourned it to the 

Saturday then next following, (the 1oth,) and ordered that 
copies of the outlawry ſhould be ſent to them, in the mean 
time. | | | 

The defendant intimated, „ that he was out of the realm 

c at the time of the outlawry pronounced :” and he alſo in- 
timated his deſire to have the aſſiſtance of counſel. 


But per Lord Manemmizy-—The Court can not gn him 


counſel, till he has pleaded: and then he may have counſel, 
upon that collateral matter. However, the Court do not re 
ſtrain counſel from adviſing him in private, 


N. B. The ſheriff of Midler was ready with a jury in 


caſe he had now pleaded, *©* that he was or the ſame 
Com „ 
. 1 So EQS 


On 
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aw | Trinity Term 31 Geo. 2. 


| l $756 brought to the bar, was called upon W hold up bis hand; and 
F - Rexv. then arraigned, (by Mr. Atborpe, ſecondary of the crown- 
Davis. office,) upon an outlawry upon an indiftment in London, for 
: | high treaſon, in diminiſhing the coin of this kingdom; and 
E | _ aſked, what he had to ſay for himſelf shy this Court ſhould 
BY © not proceed to give judgment, and award execution againſt 
| « him according to law. „„ YT 


| | -  Note—The ſheriff of Middlyex was again ready with a 
"RR © jury, (as before,) in caſe he had denied his being the 
identical perſon. FE 


Mr. Whitaker, who was counſel | for the priſoner, prayed 
that the outlawry might be read. Which being done— 


Mr. Whitaker ſaid, that if the outlayry is bad, the defend. 

ant, or even any amicus curiæ, may a errors upon itz 
and the Court will either give him time to apply for a writ 
of error, or give him leave to plead to the indictment. | 


Now this outlatwory ir had (he ſaid) upon the face of it. 


g——_ ** ke. 


| 1ſt Exception The ſecond capiar ought to have had 3 or 4 

| © MONTHS between the teſte and return: whereas this has ani 

| 15 days. 8 F. 6.c. 10. is expreſs ©« that it ſhall be return- 

| 4 able 3 months after, where the counties are holden ffom 
; & month to month; and 4 months after, where the counties 
0 & are holden from 6 weeks to 6 weeks.” 10 H. 6. c. 6. con- 

| | firms the former act; and extends it to indictments removed 
| | by certiorari. And for want of this, the outlawry is void. 

| 


2d Exception. Here is a diſcontinuance of proceſs for a whole 

year: there being a chaſm of a whole year, in which it does 

not appear that any writs were iſſued out ; (though the ſhe- 
| riff's returns to ſack writs are indeed ſet out 


3d Exception (to the exigent.) This exigent is in London: 
| and the outlawry is returned to be pronounced By Mr. King, 
the corner. Whereas the Lord Mayor of London is perpetual 

| coroner in London: and the recorder is to pronounce it. Cra. 
Fac. 531. Garrard v. Regem, proves that the mayor for the 
time being is perpetual coroner. 2. Ro. Abr. title Utlagarie, 
fo. 805, 806. prove both poſitions: pa. 806. © that the 
« mayor is coroner ;” and pa. 805. per quel. Pl. 1. © that 
« the judgment is given by the recorder; and nat by the co- 


& roners.” 


* 44h Ex- 


 Trlabty Term 31 Gen f. 


- gth Exception. Hol vt 63 Sr rnd = | 
et Jegem et conſuetudinem regni; which the writ requires, q 
| An Dalken goes the return in Wat manner. 


ach Excep tian. | The name of office of the ſherifls 1s not ſet 
00/36 Tag Rf e exigent : it is only «the om 


.« W. A. and A, C. Eſquires. 2 Hales H. P. C. 204. is 

expreſs & that it muſt be ſo?” „ the ſheriff's name and 
& Mee alſo muſt be . the exigent; 

. e. g. A. B. Arm Vicecomes e 


N. B. The record appeared to be right, But Mr. Vis. 
aker ſaid it was not ſo i in the return upon the writ itſelf, 

6th Exception was to the writ 0 f proclamation ; which he 
alleged to be faulty, both in its zefe and in its return. This 
writ is founded upon the ſtatute of 31 Eliz. c. 3- which gives 
it in perſonal actions, and directs the particular manner, Wc.;z 
and to be of the $a teſte and return with the exigent. 
4, 5 V. M. c. 22, $4. extends this writ of proclamation to 
criminal caſes as well as civil; and directs it to be delivered 
to the ſheriif 3 months before the return. 


Now this writ of proclamation is gel and returned upon 
the sauR Day. And the return of the ſheriff is only © that 
ie he cauſed him to be proclaimed according to the form of 
te the ſtatute,” But non conffat what ſtatute he means: there 
is none mentioned in the writ. 


The return ought to be particular nul to ſbecify the re- 
ſpective proclamations, and to ſhew that they were a month 
before the quinto exatFus * virtue of 2 — 
Dalton ſays. 


th Exception. The man was abroad, out of the Lingdem, | 
at the time when the outlawry was pronounced againſt him. 


This, indeed, is an error in fa; and muſt be verified. 


8th Exception. The huſtings (where it was pronounced) 
are not ſaid to be © holden in and for the city of London.” 


Mr. Norton, nie, pro Rege, ſaid, he would be under the 


direction of the Fark whether to defend it now, or take 


. The egen femo! to think tht Mr d c. 
* 5 


But 


| 
4 


1758. 
1 


Rxx v. 
Davis: 


31 Geo. 2. 


"But Mr. Neto fad that Mr, Attorney had & deired to be 
excuſed. | 


Loxn Man#rreLp—Some of the ann ow to os 


wei cht: and ſome of the errors alleged are errors in fact; 


and} it is a matter of diſcretion in the Attorney General, « whe- 
& ther he will think Proper to confeſs en or not.“ 


lr. Juſt. FosrER— Some of the exceptions go to how the 
, to be a nullity, and to wan it without a writ of 


error, 


Which Lord MaxsriELD agreed 0. 


„ Juſt. Daxison- The cuſtom of the city 0 2 is 
2 matter of fact. | 


Lord W- 8 Wale will ky OY 
ther to confeſs the errors in fact, and let the party in, to 
plead to the indictment ; or take the longer courſe of a writ 
12 orror | this is a matter of e 

| 

Mr. Whitaker 1 that che prifoner de be ſent to the 
_ of this Court; and not to Newgate, 


Per Cur. | Newgate i is as much the priſon 9 4 this Court, as 
the King's Bench priſon is: every prijon in t A is the 
5 


| joys of this Court, 


The priſoner 1 was remanded; and ordered to 
be brought up again on Tugſtay the 13th. 


And now the defendant being brought up accordingly, Mr.. 
Attorney General allowed that one or two of iran 


were fatal; as for inſtance the iſt and the 6th. 


"Dot thous h the act of 31 Ek. 4. 3. declares = outlawry 


tobe void, if had otherwiſe than that act directs; yet he ſaid, 


he was afraid this making it void could not be done by the 
Court upon motion; but it muſt be avoided by writ of error, 
in the gal way: For ſo is Plowd. Com. 137. b. and Hob. 
166. and 2 Hawk. P. C. 306. c. 27. f 127. 


Lord MaxsrteLD—What do 5 ſay to the errors in fa? 2 
"Mr. Attorney General—If there are any that I can confeſs, 


I would do it: becauſe I am ſatisfied it muft be reverſed upon 
a writ of error. As to the 7th, if I was to confeſs it, it 


would not ſignify ; becauſe his time is — the year ia 


expir ed. 


— 


Cur, 


+ "a 


Trinity Term 31 Geo. 2. 642 i 
Tur. There is no getting at it, without a writ of error. 1758. | lil 
8 fu EE ay 7 461 3 gina 1 
Lord MansFigLD—lf the Attorney General has an autho- Rex v, TITEL 
Fity from the Crown, he may confeſs an error in fa, which Davis. Ws 4% 
is not true: but the Court will not permit the confeſſing an 8 66% 
error in /aw, which is not true. _ ä % 
who was called“ Eſquire;“ and he ſaid he was only a yeo- i 
man, and not an eſquire; and the Attorney General came M 
in and confeſſed it *, ev. Lucas's e 
FCC rae Free i N | - Reports, 188. 1 it 
Phe preſent defendant was remanded in order to + 1 © Purchaſe e 
ing his wn 1 4 Vf! 
pur. chaſe bis r of error, | of error, is a 11 
5 5 . 1 * Ee, technical term, N 
_ - which does not here convey any pecuniary idea, as if he was to pay a price for it, Wl 
Ni. B. Per Cur and counſel-—There are a great many i 15 i 
other errors upon this record, | fil 5 
| . 1 
CL. beſterton verſus Middlehurſt. rath fone To | | ii 5 
3 . 15 
A Bail. bond was given in a court of a county palatine Action on . 
{ Chefter,) in an action brought there: which bail- bond rene I 
> . given in a i 
being aſſigned by the ſheriff, an action was brought upon county pala- 1 
it in this Court. | tine, on an . 
555 3 . Ti | | action brought ne 
The defendant filed ſpecial bail below; and then moved to 2 L 15 n 
ſtay proceedings here. And | | | | com eee, Bk: 
| : and not here, MATTE 
Ihe CourrT all held this bringing the action here, to unleſs ſpecial | W. 
be an unfuin practice; unleſs there had been ſome ſpecial cir- CT TILE 
cumſtance to warrant it, (as the defendant's living out of the 17 
juriſdiction, or the like:) which was not even pretended, in WER 
the preſent caſe. Therefore the Court held, that the plaintiff e 
+ ought to have proceeded in the * Court below; and accord- V. Walton, n 
ingly /et aſide his proceedings in this Court. —_— 1 
8 ; 75 5 ” 3 . 19.14. E. 
. 1766. 6 G. 3. B. R. An action upon a bail- bond muſt be brought in the s AM Wh 
% court where the bail was given.“ . we 4 f 
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Rex ver. Florence Henſey, M. D. 
ON MHenday 8th of May 1758, the defendant was brought Poctor Hen- 


into Court by the keeper of Newgate, upon a habeas i on 
| egrpus directed to him, commanding him, „ to bring up his in adhering to, 
« body.” He appeared (upon the reading of the return) aiding and cor- 
25 7 | to reſponding 
| 8 | wWwuoith, the 
King's enemies, whereon he was convicted, and ordered for execution, 


643. 
_ 1758. 


EX Ve Dr. 
ENSZT. 


N. B. Mr. 

of his Ma- 

jeſty's counſel, . 
(though he has 

a patent of pre 

_  cedency, i 


Trinity Term 31 Geo: 4. 


ö RL 


of the Earl of _— one of his Majeſty's principal ſecre- 

taries of ſtate, fo r ADHERING ro, and aiding 
and corre! — ages g's enemies; and to be detain» 
ed in his e by views ofa feond ban: of the like 


hr My — aha | 
ur. Let it be filed. | 


Mr. FF TY 88 then informed the court and the de- 
fendant, „that there was an indictment of high-treaſon 
cc found * the . (which indictment was ſo 
found by a eat jury, by itſelf ſingly, and brought into 
Court 235 them on Tuęſday laſt.) With which indict- 
ment, the deten ndant . now charged, and being called 
upon by the ſecondary of the Crown-Office to hold up his 
hand, the Court ordered the indictment to be read to him, 


3 che Covnr, (before it was read to him, ) aſked him, 
« Whether he deſired counſel to be aſſigned to him)” 
and if he did deſire to have counſel, then cc ahm, * 


* name, he deſired to have ee . 


He named, and accordingly * 


The Court 2 to him, Mr. E . Gag 3 
the Honourable T homas Howard ; and Mr. * 


Pierce for his attorney. | | 


The indictment was then READ verbatim to him, thy the 
expreſs direction of the Court: E he had a copy of it 


five days ago; agreeable to 7 W. 3. c. 3. © for regulating 
ce of trials in caſes of treaſon and miſpriſion of treaſon.”) 


Upon which indictment being thus read to him by Mr. Bar- 
bow, he was immediately aſked (by Mr. Athorpe, — of 
the Crown- Office,) «© whether he was guilty or not guilty of 

'« the high-treaſon therein charged upon him,” To which 


he 3 0 
Nor r 


The defendant, after he had pleaded *« not guilty,” inti- 
mated to the Court „ that he had received hard and ſevere 
« uſage, during his confinement.” 


Mr. Attorney General abſolutely diſavowed his having re- 
ceived any ſevere treatment at all; and aſſured him that he 
would be treated with all oſſible humanity, ſo far as was 


conſiſtent with his 1 2 ſafely ſecured from eſcaping. 
N Then 


| Trinity Term 31 Geo. 2. 


„nnn Monday 12th June 
N | 


Which being ſettled without any ſort of objection on any 
|  REMANDED Cre Newgate. } 

On which Monday 12th June 1758, at the trial, the de- 
fendant's counſel took exception to the reading of two pa- 
No. 1, 2.) being the rough draughts of letters written 

by himſelf, and found in a bureau where he kept his linen and 
papers; and which were only introductory evidence; not any 
part of the over/-aFs, which were to ſupport the ſpecies of the 
treaſon charged 5 him. It was objected to them; that 
they were not ſufficiently proved to be found in his cuſtody; 
nor ſufficiently proved to be his Hand- writing: for mere com- 
pariſon of hand; is not ſufficient to ſupport their being read 


agaialt the defendant. . | 


The counſel for the Crown anſwered, that the papers being 
found in his cuſtody, and his hand having been /ufficiently proved 
perſons who had ſeen him write, it was ſufficient to intitle 
e Crown 10 read them; though the jury are to judge of 
them. And they mentioned Layer's Caſe; and Lord Pre/ſ- 
ons Caſe; and Francia's Caſe; and Sidneys Caſe; and Bu- 
| chanan's Caſe in the north, in 1746; and Cro/by's Caſe, 
Skinner 578, 579. and 1 Ld. Raym. 39. S. C. Rex v. Croſby 
alias Philips : where compariſon of hands was allowed to be 

pod evidence, if the papers are found in the cuſtody of the 
_ perſon himſelf. Sir  Fobn Wedderburn's Caſe. Sir Cholmeley 
Dering's Caſe—for murder; i. e. Rex v. Thornhill. } 


The CovrT unanimouſly over-ruled the objection. 
_ Theſe papers were found in his cuſtody; and they have been 
ſufficiently proved by perſons who have ſeen him aurite, to 
intitle the Crown to read them. | | 


Then the evidence for the Crown being opened and given; 
(which conſiſted chiefly of letters to and from the priſoner ;) 
and being alleged to be a proof of overt- acts of gu different 
| ſorts of treaſon, viz. of compaſſing and imagining the death of 
the King, and alſo of adhering to the King's enemies; 


Mr. Solicitor General declined ſumming up the evidence; 
chooſing to reſerve himſelf for the reply. 

Wich the Copxr held to be within rule, if he ſo thought 
i ; 80 


* 

1 
1 * 
W 
+> ) 9 


17 58. | 
Ret'y; Dr. \,Then — counſel for the * (Mr. Morton and Me 


Henry. © 


3 


amounted to a prag of any overt- acts of either of che two before · 
| named * of treaſon. 5 5 FEED 


4 — * 
86 the counſel for the crown reſted it here. dab g 


8 


2 5 9 upon his defence. They declined ving any 
evidence 3 part of their client; but they infited ſted upon 
theſe two topics in his defence, viz, 


1 


iſt That no one . u our in 04 
where the indictment 1 1s laid. FIN 1 | 


adh That the gs if it had been DEAN 92 to 
che defendant ſo as affect ue yet would by no means have 


1 


25 they were only letters of Pt th 1 if a cor- 
ndence of this nature, either within or out of the realm, 
been Da rm in general and in all the King's ſubjeQs, 


| kin 25 Edu. 3. it would never have been — 


enatted to be capital in a SOLDIER, by the mutiny acts of 3, * 
Ann. c. 16. n en Nee 91. 5 ; 


N. B. The former makes it treaſon, t todo i it then ce apon 
& land, out of England, or at ſea :” the latter makes it 


capital, or ſuch other puniſhment as a court-martial 
ſhall inflit, to do it « upon land tt OR out oF Greak, 


Britain, or upon the ſea,” 
Mr. Yours, his Majeſty's Solicitor Goletal, then 3 


ed to reply; in doing which, he made only ſome general ob- 


ſervations upon the evidence that had been given on the part 


of the Crown, but did not ſum it up particularly, (as * 
ner had given no evidence at all,) but confined himſe 


— the defendant's counſel had — in _ favour, in 


ow of law and reaſon, 
He anſwered thus, to the obje&tions which they hed 3 in- 


| fiſted upon: 


tſt, That the th letter given in evidence bears date * * 


% Twickenham,” which is in Middleſex. en er e 
a full anſwer to che ee 8 15 85 


aqdly, That the correſpondence proved war, in point of 
law, an evidence of an overt-af?, of EACH of the before men- 


tioned ſpecies of —_— 


Firſt : 


OO Niinkty Term 31 Ges. 27 
I Firſt—Of compaſſing and imagining the death of the Ring, 


To + pgs which, he cited 1· H. H. P. C. 167, Cardinal Pos (_ * 
Caſe Rex v. Dr. 
HexszY, *© 


„3 Inft. 14. S. C. And fo Ld. Ch. J. Holt alſo held, 

in Gregy's Caſe; (which he cited from a' manuſcript report 

of Judge Tracys:) and Baron Smyth and Mr. Juſt. Dormer 

feemed to agree to it. And in Lord Prefton's Cafe, alſo Ld: 
Ch. J. Holt ſo held. EO kf: © a 


* Secondly—It is alſo an overt-aCt of adbering to the King's 


enemies. In Gregg's Caſe—, it was agreed by all the 
Judges, „ that ſuch letters, though intercepted before they ar- 
1 rived, were ſo.“ p ; | „ 4 $A. % a anne ** 


Lord MansFieLp—We have ſeen three reports of Greeg's 
\ . Caſe, viz. one, by Ld. Ch. Baron Dodd, another by Mr. 
Juſt. Price; and this, by Mr. Juſt. Tracy: and they all 
three agree, © that fuch letters, 7hough intercepted, were 


* overt-acts of each. ſpecies of treaſon before-mention- 


-« ed; and that al the judges agyeed in this“. 


Mr. Solicitor General—And as to the ſtatutes of Queen 
Anne and the preſent King, the ſtatutes of 7 Ann. c. 4. and 
te late mutiny act of 30 G. 2. c. 6. go further than the act 

of 25 Ed. 3. does. F 5 y 


Lord MaxsFiELD ſummed up the evidence. 


As to the law—Levying war is an overt-af of compaſſing 
the death of the King: an overt-act of the intention of levying 
war, or of bringing war upon the kingdom, is ſettled to be an 
overt-act of ae Oo the' King's death. Soliciting a foreign 
Prince, even in amity with this Crown, to invade the realm, 
i ſuch'an ober- act: and ſo was Cardinal Pools Caſe. And 
one of theſe letters is ſuch a ſolicitation of a foreign prince, 
EE OE 1 


Letters of advice and correſpondence, and intelligence to 
the enemy, to enable them to annoy us or defend themſelves, 
written and ſent, in order to be delivered to the enemy, are, 
though intercepted, overt- acts of beth theſe ſpecies of treaſon 
that have been mentioned. And this was determined by all 
the judges of England, in Gregg's Caſe: where the indict- 
ment (which I have ſeen) is much like the preſent indict- 
ment. The only doubt there aroſe, from the letters of in- 


telligence being intercepted and never delivered; but they held, 


cc that that circumſtance did not alter the cafe.” 
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' that / ſome one overt 


Trinity 


As to the Ra ita ag, e 


— oh whether they were written by the priſoner at the bar, 
du v. Dr. in order to be delivered to the enemy, and with intent to con- 
Ar.  Vey to the enemy ſuch intelligence as might ſerve and 25 


| them in carrying on war againſt this crown, or in avoidin 
the deſtinatio n 1 gainſt 


Then his Lordſhip went through the e e 
and having finiſhed his ſumming it up, he propoſed. to 
counſel, and the þ wn to it on both ſides, e 
« ſhould take out with them,” 


As to the ed mt „ 
muſt be en IN the county where the 


indictment is laid: indeed, if any one be ſo proved in that 
county, i will let in the proof o of others in ether counties. 


Now here, one of the letters is dared af Twickenham, which 


is in Middlſex, 


The jury went out a little after ht, taki the letters, 
c. with them; od Loon ſent to er gh king have can- 
dles; which the officer who brought in their meſſage, ſaid he 


was ſworn „ not to let them n unleſs i it ſhould be ſo 


ordered. 


to it. 
And the counſel an both les agreeing 9 it— 
Leave was given e * they had them: 


In half an hour the j returned and bro ght in thei 
verdict, © GUILTY.” jury f = bp 


Lord MansFitLD obſerved, as to che two 2858 of parlis- 


Lament of 7 Ann. c. 4. and 30 G. 2. c. 6. that they car- 
| ried the matter further than the law extended te before: 

and, beſides that, they were both of them declaratory, as well 
as enacting; which was calculated on ſe to avoid the 
very objection that has been now taken. 17 ante, 645.) 


The defendant was remanded to Newgate; and a ** made 


85 to bring him up again on Maddin. q 
And 


Lord MANSFIELD aſked the counſel, if Ser ſide objected 


9 a 


N 2 P 
- < 8 * W 
Ny - * * 8 — N 
* .% 
4 _— C4 * 4 
ow 


= Trinity Term 31 Geo. a2. TT—T— 
d che priſoner being ac cordingly brought to the bar, on 17588. 
Vhis day. about 4 o'clock in the afternoon, by the DO of. | £75 8. , 


Newgate, — 1 Rxx v. Dr. 
ö Tote ts oi ae 8 ED FI Hsnse&y, 
„Mr. Attorney General prayed the judgment of the Court 


Mr. Athorpe, ſecondary of the Crown Office, called upon 
him to hold up his hand; and reminded him, “ that he had 
« been indicted of high treaſon, and thereto had pleated 
© nt guilty ; and for his trial had put himſelf upon God and 
& the country, which country had found him guilty; “ and 
then aſked him, „ if he had any thing to ſay for bimſelf, 

e why the Court Thould not proceed to give judgment 
* againſt him according to law.” 

The priſoner thereupon took out a written paper ; and 

Yather read than ſpoke it. It conſiſted partly of an apology, 

and partly of a ſort of defence againſt the charge; together 

with ſome objections to the prof of it upon him. | 


The ſubſtance of it Was That the vorreſpondence with 
Which he had been charged, #s treaſonable and giving intel- 
ligence to an enemy of his liege ſovereign, was nothing more 
than writing letters to his own brother, who was ſo far from 
being an enemy, that he was in the ſervice of the king's good 
| brother and. faithful ally, as his Majeſty himſelf had ſtyled the 
King of Spain, in his ſpeech to his parliament; and that theſe 
letters contained only coffee-houſe news and idle ſpeculatipns ; 
but gave no ſuch intelligence as could be %,] or even un- 
known to an enemy; nor did betray any of the /c#ers of this 
governinent to their enemies. | 


| That he had no malignity in his heart, againſt the King 

or his government; nor had ever been guilty of any improper 

| behaviour; but always conducted himſelf with decency and 

duty towards his King and country : for the truth of which, 
he appealed to his character and converſation. 


And as to the papers which were ſeized by the meſſenger, 


at the houſe where he lodged—they might juſt as well be the 
man's of the houſe, as his : for bord of them had acc to 


the bureau, in which the meſſenger found them. 


That the ftatute of ) V. 3. c. 3. $2 & 4- directs that : 
there ſhall be wo witneſſes to each overt-act of the ſame _ 
treaſon. Whereas his hand-writing had been proved only by 
one witneſs, who could pretend to #zow any thing. of his 
hand-writing ; for that the other three knew little or m—_— 


Yor. I. | R r- 1 c 5 


6849 


1758. 
8 


Rex v. Dr. 
- Hanszr-, 


and thit he appeared upon the Wu to 
many overt- acts of treaſon: 


Tie Term 3¹ Ges. 3. 


of his hand, and could ſearcely be ſaid even to Kine ory ham 
him write. 15 


Note. The act dreds « That es both the n 
te muſt be to the ſame overt act, ox one of them to 
« one, and the other. of them to another overt act of 
et the ſame treaſon.“ ] VöVXn; 1 


And there was no witneſs at all, he Laid, to FO any 
act of treaſon committed by him in the county of Middleſex, 


* - 


where the indiEcment lays the offerice to have been done. 


Ile alleged, that this cafe of his was the bf inſtance, Brice | 
the 8 of Edw. 3. where giving intelligence has been 


holden to be high treaſon. And he faid,' that, as he had not 


| had four days between his trial and his ſentence, (as was 
uſual,) his counſel had not had ſufficient time to er 
themſelves in arreſt of judgment. | | 


Therefore, upon the whole, ke ben that —_ Coutt 
would either be ſo kind to him as to reſpite his ſentence, of, 


if that might not be obtained, that they would be tag | 
Pleaſed to recommend him to is Hoſe 9055 s Mercy. 


He was then afked « if he had * point in 0 to thor 


in arref} of judgment.“ 


1 . 


To which his anſwer was, © That ke tad not.” 


Lord MansFIELD then obſerved, that the priſoner had I 


convicted upon a very full trial, and upon lee proof; 
ve committed 


| 


He took notice, that the pile bad even Aer this em- 
ployment en inclination; as well as under- taken for hire, to 
act as a ſpy againſt his own native ove) and to reveal 
the ſecrets of the King and government to the open enemies 
of both; and to give them information and intelligence of the 
enterpriſes and deſigns of this kingdom againſt them; and all 
this, with intent and in order to aid and aſſiſt them 1 in de- 
fending themſelves againſt his King and country. 


He obſerved that the enemy had manifeſtly wn that 
4% they themſelves looked upon this correſpondence to be an aid 
« and aſſiſtance to them;” by their giving him a ſtipend, 
and paying him a ſtipulated monthly price, as the purchaſe 
and reward of it, under a penalty of his forfeiting 20s. for 


uy omiſſion of a weekly eter from him. * 
3 e 


we. Of ö ow 


\ 


3 Trinity Term 31 Geo. 2. ET 650 
He allo obſerved, that the priſoner appeared to have pro» 1748 
Cured his information of the Rate of our navy and ge 3788 
_ Knances, and the other matters contained in his papers and Rex v. Dr. 
memorandums ſeized in his bureau, with that very view and Henry, 
intention of communicating them to the enemy: and by his | 
letter of the 22d of Judy laſt, he had even adviſed and invited 
#he enemy TO INVADE his tative country; and to bring war and 
Agſtructiun into the heart of it, The guilt of this offence ariſes 
from the nature of the correſpondence, which is calculated 
to betray the ſecrett of his king and country to the enemy, as 
spr; a treaſon of a very dangerous kind, and which gives 
an enemy much more aid and affiſtance, than a perſon pub- 
_ licly and profeſſedly declaring himſelf an epen enemy to his 
pwn country could give them. 


| | f 
Ly ION 


He laid it down as a point which was, never doubted, 
cc That this offence, of 'SENDING INTELLIGENCE to the ene- 
vc my, of the deſtinations and deſigns of this kingdom and 
« government, in order to aſſiſt them in their operations 
« againſt us, or in their defence of themſelves, is high trea- 
cc ſon, even ALTHOUGH ſuch a correſpondence ſhould be in- 
ec Fercepted, without ever coming to the enemy's hands. 
bs _ ſo was the reſolution of all the Judges in Gregg's 
.*X Cale”. e 5 


And as to tlie witneſſes to the priſoner's hand-writing— 
there are four of them that have een him write, and ſwear to 
his hand, of their ozv#}Þnowledge: and theſe four witneſſes are 
not contradicta by any evidence on his part; but on the 
contrary, are e by a variety of circumſtances. 


As to the point of Jecality—he ſaid that ir there had been 
no evidence at all, of that particular letter which bears date 
at Twickenham (which is in Middleſex, ) yet nevertheleſs 
the preſumption was ſtrong and ſtood uncontradicted too, 
c That they were written in Middleſex, where the priſoner 
« reſided, and where his papers were ſeized,” 


As to mercy=-he told the priſoner, that that was in the 1 
King's breaſt; but was no part of their province: and theres : by: © 
fore his application, on hr head, muſt be e/ewhere. | — 


The Lord Chi Fuftice (it being a caſe of highstreaſen J 


pronounced the ſentence. 


Mr. Attorney General then moved, that the Court would 
appoint a day for the execution. ' | | 


Lord MansFIELD deſired him to name a day. 
Rr 3 Mr, 


"bet. £5” 5 Trinity Term 31 „ 2. 
Mr. Peirce, the defendant's ſoli ieitor, laid he hoped * 
1758. would not be an early day. Pn : 


4 


Rix v. Dr. 


 Henszy.. Mr. Attorney General ſaid he was willing to gies as 8 ry 


_y as * oper: 


Mr. - Juſt. FosTER mentioned, hat 1 Dr. cue, bd - | 
ns: | 


(I B. Mr. Charles , had only a fortnight] | 
Nr. Fires deſired that this might by a month, . 


The dur and Mr. Attorney General very readily | 
agreed to.a month. Accordingly it was ordered to be upon 
Wedneſday the I 2th of July. 


The + er, was 3 to Wan aid bowed re- 
ſpectfully to the Court, and courteouſly to thi bar and 
DS) TIE on retiring. — 


Attachment Note, ; 
Eannot be on the laſt day of a term g 
| 7 | An attachment may be moved for, in the two caſes fol 
| term, except lowing, viz. 
for non - pay For“ non-payment of the 52 and 
my - —_ Againſt a ſheriff, for not returning a writ. 


riff for not re- 
This was alledged by Mr. Clayton, and conceded the 
— | 5 Court, to be the practice. : a | 


then be made | | 

for quaſhing an Note allb, 15 — 

1 The rule is, that counſel may move, on the laſt day of 
order. | term, to quaſh an INDICTMENT; but 

J v. poſt, 28th © Net to quaſh an order. 

November 
1769, Jacob's Caſe. „ie "Ol caſe confirmed by the Court, 3 and 
anne on R omen of Mr. Widmore's the _ day od Waden Term e | 


* * 
11 "Y o 1 1 
2 noe com ——_—_— = 5 


— * 


The Court was not up till near midnight. 


ad 2 22 2 — 

— * _ Pn 

— w — - 
— 


The End « of Trinity Term 1 3x Gee Gere "ue 
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PRINCIPAL MATTERS 
| © Contained in 47, Volume. 


3 Sy 15 | they had been legally removed, with- 
*Fccount (atey. . See Debt, Extingui/b- | out 2 a certificate, 596 to 


| ment, Pleading. | G03. See Pariſb-Poor. 
18 no extinguiſoment of the original debt. Hs 2 
I Page 9. | Id quod damnum 
5 Aſtion | I pou + of man for altering a 
Of trover. See Title Trover. Incloſing a road. ibid." +; 
Of treſpaſs. See Treſþaſs. Repairing the new road. ibid. See 
Qf ejectment. See Ejefment., | Highway. "5 
Of debt upon ar ae 44% * 8 . | 
much from an action of debt upon the a | 
_ Arbitration-bond. 280 to 282. Sce| | Alienation of r per 3 
Arbitration. 5 Could not be made, according to the 
On the caſe, on 12 G. 1. c. 29. , 2. ancient feudal law, without the Jord”s 
32. See Declaration on Bail- Bond. concurrence : and the form of convey- 


On  indebitatus affumpfit. 375. See] ance was by feoffment, publicly, noto- 
Declaration. I. rioufly, and ſolemnly made. 107. 

On a note. 375. See Declaration, he ſtatute of quia emptores terrarum 

On a Bail. bond given in a county palatine, | (18 E. 1.) took away Jub-infeuda-: 
on an action brought there, muſt be | tions; and gave free liberty of aliena- 

brought in that court below, and not on to the tenants of /ubje4s, and to 
Bere, unleſs there be Hpetcial circum- | thoſe who held of the king as of an 
| flances to warrant it: proceedings hunour or manor and other ſtatutes 
were therefore ſtayed, in the action] extended the power of alienation, to 
here. 642. | the Aing's tenants in capite. 108, 

By huſband and wife (. n | | EH . 
againſt a juftice of peace, for commit- 3 | 
25 the cond £, well as the huſ- Imbaſſadoxy's N Servant 
band) to the houſe of correction, for | Muſt be bon4 fide ſo, in order to be 
returning to the pariſh from whence [ privileged under 7 Ann. c. 12. 
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Whereas this was a land-wwaiter at 
the Cuſtom-houſe. 401. Eo 


Amendment 


Shall nor be made, aſter the court can 


not help ſeeing that the matter is 
upon record; (as giving leave © to 
« withdraw a demurrer and plead to 


cc iſſue, aſter other i/ſues joined in the | 


ſame cauſe have been actually tried, 
and verdiſts found, with contingent 


damages :). for the whole muſt be | 
"fe2p54 to be (till in paper. 322. 


Imotion. See Disfranchiſement. 


Apprenticeſhip, 


Where not previouſly neceſſary 
__ Unagting 6 in trade 
10. See Trade and Trader. 
Exerciſing a trade without having ſerved 
one. Fee Statutes, 5 Elig. c. 4. 5 31. 


FRED 


and Indiament. 


* +5 to 


Xt 


Arbitration. Irbitrators, | 


Z Awards are now confidered with greater | 


Latitude and leſs fri nei than former- 
ly: and *tis right that they ſhould. be 


conſtrued libtrally and favourably, and | 
rot ſcanned with critical nicety. 277, 


278. | | 
| Yet! they muſt be certain and final ; that 
is, certain to a common iiient, an 
conſiſtent with probable 3 
and Jeffcienty, in effect, ui 
7 ibid. 


. 4d. * 

In an action of debt brought-.s on the 
award itjelf, the plaintiff ne 
forth notbi 


to the thing demanded: a/l elſe muſt 
come on the defendant's part. But it 
is quite otherwiſe, if the plaintiff 
bring's his action of debt pon the 
arbitration-zoND : in that caſe, he 


. k 


| Was introduced, (probably from the uſage | 


p 
T7 

! 

: 


and ; 


ſhew | 
MORE than is neceſſary | 
to ſupport his claim, and intitle him | 


A Table of the Principal Matters. 


Aliiſe of Nover Dris82152e 


of 'Normandy,) in or before the 

reign of Hex. 2. and was conũdered 
as a bengſit and indulgence. Wor, + 
Both the legiſlature and the courts of. 
law extended this remedy, for the 
' ſake of the true owner, to every treſ- 
paſs or injury done to his real pro- 
perty; if, by bringing his afliſe, he 
thought fit to admit himſelf diſſeiſed. 
110. OO EIT. OT a 
The reports of aſſiſe can only relate to 
caſes where the true owner admits 


1 
5 
4 
5 
; 


3 himſelf to be diſſeiſed. 1614. | 
Againſt whom this remedy lay. ibid. 


j 
f IFlluratike. See Inſurance, Policy. 


Attachment 


a | 1 
Granted againſt the plaintiff's attorney, 
i for putting the name of an attorney of 
this court to the proceſs, without his 
authority. 20. W 
What ort of attachment may be moved 
for, on the laſt day of a term. 651, 
See Practice. | 


The writ of attaint is mow 2 mere found, 
in every Caſe : and, in many, it does 
not pretend to be a remedy, 39g, 
See New Trial, Practice. 


1 


d | . Attorney. 


An attorney's name put to proceſs, 
without his authority. 20. See A.- 
tachment. | | 

An attorney of this court having, by 
mere colluſion, and with intent to ſe- 
cure the buſineſs ariſing from the pri- 
ſoners, taken one of the Turnkeys of 


l 


_ cle-clerk, the articles were cancelled in 
court, by order of the court, and 
ordered to be kept there. 291. _ 


mult ſet forth the ubole award. 280, 
281, 282. | 


. * * 


Award, See Arbitration. 


the King's-bench priſon for his arti- 
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FOR a bankrupt who obtains his cerri- 
© . ficate 8 the action, ſhall be 
„ if t 


iſchar he certificate is ob- 
tained before they are fixed - but if 


not till after the bail are fixed, then 
they remain liable. 244, 244. 

Affidavit of the debt being upwards of 
10 J. (in a ſuperior court, ) and the 


ſum ſworn to, to be marted on the 


back of the writ or proceſz. See 


Declaration on Bail-Bond. 


A 
q 


For a foldier —how they may ſurrender | 


him, in their own diſcharge, 339, 
340. See Soldier, Habeas Corpus. 


Shall have time to ſurrender their prin- | 
cipal, after a writ of error brought 


© & 


by him; but «por different terms, ac- 

| cording to the Keren circumſtances. 
88 | 

| 19 If the bail apply within time al- 

lowed for ſurrendering the princi- 

pal, the terms are, that they pay 

te the money, ox ſurrender the 

te principal, within 4 days after 


te the writ of error ſhall be affirm- 


« ed,” ibid. 5 | 
2+ But if they do xo? apply 4vithin 
that time, then they ſhall have only 


have the 4 days to pay the money ; | 


but xo. alternative of ſurrendering 
the principal, ibid. 

3 Tis the allowance of the writ of 
error, that is the proper ſuperſedeas : 


the notice of its being allowed, is | 


only to bring the other party into 


contempt; in caſe he ſhould pro- |. 


ctced ſubſequently to ſuch notice. ibid. 
An exoneretur was ordered to be entered, 


(upon the bail's farrendering the | 
principal ;) but, by the omiſſion of 


the officer, was not actually entered. 
The plaintiff knew of the ſurrender : 


his attorney did not; but te /cire | 


Faciaſes againſt the bail, into London, 
where the original cauſe of action was: 
theſe ſcire faciaſes were holden irre- 
gular; f : | 
iſt, Becauſe the plaintiff himſelf was 
apprixed of the ſurrender. 409. 

2dly, Becauſe they were not ſued 

into Middleſex, where the bail-piece 


ſtatute 12 G. 1. c. 29. F 1, 24 and | 


remained, after the ſurrender. ibid. 


* 


| Bank-Notes. 

A Bank note payable to WM. Finney 
or bearer, on demand, was ſent into- 

the country by the general poſt. The 
mail was robbed, and this note taken 
out. This note (for 217, 105. only) 
being ſo /olen, was paid to an inn- 
keeper, for a full and valuable con- 


way of his buſineſs, and without any 
notice or knowledge of this robbery, or 
of its being taken out of the mail, 
Payment was ſtopt at the Bank. The 
note was brought thither, for pay- 
ment. The Fay ra refuſed to pay it, 
or to redeliver it. Troper was brought 
by the innkeeper; who had judg- 
ment againſt the caſhier. 453 to 128. 
1ſt, Bank- notes are an 
_ as ſecurities or documents for 
ets... 46% a2. 2-558 
2dly, They Ni deviſe, as reaay 
money or caſh. ibid. | hy 
3dly, Neither they, nor money, can be 


purſued and recovered, after they . 


have fairly and bond fide paſſed in 
currency; even though ftolen. 458. 
4thly, But — 15 they or the money 
have paſſed in currency, an action 
will lie, for either. ibid. And ſo 
it will, againſt the Snder of money 
or of bank-notes; before payment 
away in currency. ibid. 
gthly, Bank-notes are not like lottery 
tictets; which are identical and 


may make 20 change of property. 


poſes of commerce, that their pay- 
ment ſhould be efabliſhed and fecur- 
gd. ibid. | | 
7taly, But it may be reaſonable to 
flay payment, till inquiry whether 
the bearer came fairl 
= a good and valuable conſideration, 
toide | 


Bankrupt. | | 
The property of a bankrupt's goods is, 
AFTER affignment, in the aſſignee, 

* = : | R r 4 . 


federation, and in the uſual courſe and 


and ate- 
to be conſidered as money, or caſh ; 


ſpecific, and whereof mere delivery 


459. . 
6th,” It is neceſſary, for the pur- 


y it, and 


from 
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| from the time of the act of bankruptcy, | 
31% 32. Fe infra, 440. | 


by relation. 
. 5.817 to 820. 


And the aſſignee may maintain rover 
. againſt the ſheriff who took them in | 


execution after the act of bankruptcy, 


and before the aſſignment, but szLLs | 
them Ar TER the afignnient< for, the | 
Sulig was certainly. unlawful, | 


whatever the taking might be. 31, 
32,33. And ee title 0 Trover. 


Bail for a bankrupt, who obtains bis 
' certificate pending the action, ſhall | 
be diſcharged, if the. certificate is | 
prior to their being r1xED ; otherwile | 


they remain liable. 244, 245. 

Put the bankrupt himſelf, though diſ- 

charzed of the original debt, is yet 
LIABLE to the judgment in an action 

gagainſt him por the bail-bong: for, 


this is a neo and di/ind cauſe of ac- | 


tion. 436, 
By 21 J. 1. c.19..5 2. A trader who, 
being arreſted for debt, ſhall, after 


ſuch arreſt, lie in. priſon for two| 


. months, upon that or any other arreſt 
or detention in priſon for debt: or, 
being arreſted for 100/. or more, 


mall ape out of priſon ; [or procure | 


is enlargement by putting in common 
or hired bail, repealed 

c. 15. F.] ſhall be accounted a 
| bankrupt, to all intents and purpoſes : 
and in the ſaid caſes of arreſt or Hing 
in priſen for ſuch debt or debts, [or 
getting forth by common or hired 
ail,] from the TiME of his or her 


_ faid r185T arreſt. 


_ 1ſt, All the baxtruptcy-afs muſt be | 


conſtrued according to their real in- 


tention, and ſo as to anfwer the ends 


of public benefit, 439, 440. 

ad, EscarE means a running-away 
contrary to the Heri fs conſent ;, not 
where, by permiſſion of the ſperif, 
he is carried through another 


county, and calls upon his attorney | 


in that other county, on his road to 
a judge's chamber upon a habeas 
corpus: his ſhall not make him a 
bankrupt and a criminal. 7d. 
3d, Where $UFFIC1ExT ba/l1s fair- 
ly put in, and the defendant after- 
wards ft a future day /arrendered, 


the baukruptcy ſhall zo?” relate to 


v, 


1 4 


i 


* 


y 10 Aun. 


2 9 TY. VF LE * 


„* 


1 8 4 1 = 
A conveyance made b 
. WHOLE ſubſtance, to a particular 


* % 


* 


adwance as far as 


the time of the firft arreſt ; but only, 
to the time of the ſurrender. ibid. 
For the bankruptcy * commences 
only from acTuaL lying in prijon. 


0 ibid. V. ſupra, 31. infra, 817, to 


820. ; 3 
4th, But when bail is put in, merely 
with intent to, ſurrender immediately ; 
and they do ſo, e inſtante, and 
the defendant is imfantly committed 
cuſtod. Mar“. ; ths is only form, 
amd (in effect) 20 bail at all, but a 
continuation of the ſame impriſon- 
ment: and therefore the bank, 
ruptcy ſhall here relate to the ein5T 
„„ Sr Oe 
by a trader, of hiz 


ty 


creditor, was; under all the circum- 


ftances of it, ad judged to be fraudu- 
5 


lent and an a# of bankruptcy; al- 
though it was made by way of ſecurity, 
and for a waluable confederation, and 
executed (but without delivery of 
poſſeſſion) three weeks before any other 
act of bankruptcy. The principal 


circumſtances were, that the trader 


continued in poſſeſſion, and viſibly aged: 
as owner ; that the reſt of the trader's. 


creditors were impoſed upon by Ale 
appearances ; that the agents of this 


particular creditor told the reſt of the 
creditors, that the trader had mort - 
«« gaged his leaſcholds,”* but conceal- 
ed his having aſſigned any thing elle ; 
tnat both the particular creditor and 
his agents appeared..clearty to be 
aware, * that poſſeſſion was neceſſary ;** 
but had contrived and originally in- 
tended, «© that there ſhould be a de- 


« livery of poſſeſſion, as ſoon as the 


« trader ihould determine to become 
ce bankrupt; but notſooner ;* in order 
to evade the claufe in 21 F. 1. c. 19. 


§ 2. In orher reſpects, this convey- 


ance was fair and honeſt; being in- 
tended to ſecure one De Mattos, in 


London, from being a ſufferer by the 


country trader's owver-drawing = 
him; De Mattos having agreed to 
permit Slader, the country trader, to 
draw upon him in London, and to 
300/, for Slader. 
Reſolved, POO A 


— 


* 1 


a 


25 > 9 N 
7 1 N ” 
— 


AT, able of A Principal Matters. 


Aulent, and an a# of bankruptcy 
within the 1 J. 1. c. 15. $2; 467 
to 485. V. infra, 829 to 833 


4, 4 the bankruptia&s are to be 


taken together, as one Hiſtem of law: 
and they are to be conſtrued a- 
VvVourably for creditors, and to p- 
"4 , preſs fraud. 474 


3d. Indemnity was a good and waluable | 


4 canfideration : and this deed was a 


i, fair tranſaction, 4s between the | 


1/1 1: parties. 4. V. infra, 830. 
—_ But, _ tranſactions, fair as 
between the parties, may yet be 
fraudulent as to third perſons, by 
reaſon of deceit upon, or injury to 

, them, 474. V. infra, 830. 
th, This was one of thoſe caſes: 
the creditors were deceived by 
 . » fa{ſe appearances connected with a 


ſeergt confidence. 475. The end and | 
the 3 unlawful. 15. 


Stb, The end was unlavful. For, 


FEY as The reference aimed at, was | 


raudulent and unlawful. 16. 


o 
* Putt v4 : 1 


5 zdly, Preference of a favourite 


creditor, by an aſſignment of al, 
after making, and juſt before 
executing, à determination to 
break, even if accompanied with 
a formal | delivery of palſelſiun, is 
a fraud upon the whole hankrupt- 
aw; and would defeat the two 
main objects of it, viz. the ma- 
nagement of the bankrupt's Mate, 
and an egal diſtribution of it 
amongſt all his creditors who 
have truſted to his general credit. 
476. 5 
7 adly, In like manner, a convey- 


* ance calculated to poſtpone par- 


ticular creditor is an act of bank- 
rugtcy. 477. : 

_ 4tbly, Priority ſhall not be gained 
buy fecret liens. ibid. 55 

\ .  $thly, Therefore conveyances of 

* perſonal chattels, by way of ſe- 

curity, where POSSESSION 15 

left with the bankrupt, ſhall not 

give any priority. 477. 
bs \$thly, But pt ances of land 
are different: 25 land is holden, 


avithout perception of profits, 4 


{be TITLE. ibid. and 484. 


| 


| 


7thly, There is alſo a great fer 


ence between conveyances of all, 


by may be public, fair, and honeſt - 
but w_ 3 aiſt either be 
raudulentiy kept ſecret,” or pro- 
2 an immediate bankzuptcy. 

| 478. V. infra, 830. 

_ 7th, The means likewiſe were un- 
lawful, as well as the end; namely, 
the falſe credit given to the bank. 

rupt, by leaving him in poſſeſſion 
and to att as owner; and the /ecre? 
truſt, to deliver the poſetons. /o 
© as to avoid the clauſe in 22 F.1. 
„ c. 19. $825 483. by 
Sth, No deed, made by a trader, 
can be fraudulent in a court of equity, 
which is not fraudulent at law and 
an ad of bankruptcy. 479, 481. 
gth, Every equivocal fact may be ex- 
plained by circumſtances : none, 
more than geeds ; for, hardly any 
deed is fraudulent, upon the mere 
face of it. 484. 


* 


Baron and Feme. 
A huſband and wife are conſidered as 


cannot be witneſſes the one for thd 
other. The huſband can not 
ng: for his wife, in a queſtion con- 
cerning her ſeparate effate. 424. 
The wiLL of a feme covert, made un- 
der an agreement with her huſband 
previous to marriage, giving her 
power to make a will, muit be PROv- 
ED in the ſpiritual court; though it 
operates as an appointment: and /ega- 
cies appointed under it, ſhall Japfe. 
So it has been ſettled in Chancery: 
But the ſpiritual court can not treat it 
as a will, by | granting firie probate of 
it. 432. Howeyer, they may grant 
adminiſtration, with ſuch appointment 
. annexed : which proves it to be tefta- 
mentary. ibid. And ſuch an appoint- 
ment is in the zature of a will; and 


will. 161d. 
1ſt, The fa#, © that the paper was 
actually her will,” muſt be eſta- 
bliſhed by the ecc/e/oftical court. 


ibid. 


2dly, 


and of a part only. The latter 


— — 
* — 
Am 


one, in matters of evidence; and 


e t- 


attended with all the conſequences of a 
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adly, But if the queſtion turns upon 
her power to make it, that queſtion 
muſt be diſcuſſed in the common 
law court: and if ſhe had a0 ſuch 
Fower, then a prohibition ſhall go. 


1433+ © - | 
 EprantaTrED, by articles of agreement 
| in conſideration of money 


received by the huſband, and with 
- covenant, ** never to diſturb his 
„ wife, or any perſon with whom 
s ſhe ſhould live.“ ? 
3ſt, The huſband cannot Hie her, 
or ber to live with him. 452. 
ad, Such an t would be a breach 
: | the peace . 1 id. | ' 
4 — a contempt of the 
moleſted in her return from thence, 


being brought up by a habeas cor- | 


fue. ibi, 


Way grant ANCIENT OFFICES, With 
the ancient fees, in the ſame manner 


as they have been VsVALLY granted | 


before the act of 1. E/:z. c. 19. For, 
an office and fee which exi/ted before 
that ſtatute, is nat qwitbin the reſtrain- 
ing clauſe of it, either in word or 
intent; but may be granted Ance the 
ſtatute, preciſely in the ame manner 
as it was granted before and ſuch 
grants are 20 dilapidation of the reve- 
nue, nor bring any nes charge upon 
the bi/bopric. 221 to 226. 
The uti/zty or neceſſity of ſuch an office 
is no more material fince that ſtatute, 


than it was before it: it is totally zm- | 


material. ibid. For, the queſtion 
turns ſolely upon the gage. ibid. 

At cemmon law, a biſhop, with the con- 

' firmation of his dean and chapter, 
might exerciſe every act of ob/olute 
ownerſhip over the revenues of his 
ſee; and bind his ſuccefjors, as much 
as tenant in fee can bind his heir. 
221. 


Bonds 
Limitation of them; (i. e. their being 


ſuppoſed to be ſatisfied.) 434. See 
Limitation, © e 
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court, if | 


| 1 . r- Law, 


In reſtraint of trade, is not good, ib. 
| aut ſetting forth a parti cuſtom ta 
upp it. 16, 7. eh; 
Such a particular da cannot be pre. 

ſumed, if not ſet out. ibid. + 


A by-law (of the city of London) to 
| confine a paring who has a right to be 
free of the city, to take up his free - 
dom in ſome one PARTICULAR cm- 
| pany, is a RESTRAINT 4 trade; 
and not a mere regulation of it. ibid. 
Of a company, ( to elect upon their 

* livery, /fuch and ſo many of their 

% members as ſhould em moſt meet 
 « and convenient to them; on pain 


«« to forfeit 25 J. on refuſing to ac- 
s cept, or to pay the admiſſion- fee. 
iſt, This is a good 'by-law. 239, 


240. For, the court will aer pre- 
Jaume the party elected upon the 
livery to be unfit or improper fpr it, 
« ug. - Any 7 , 9 
2dly, If the party was really unfit 
4 e had any other 
reaſonable excuſe, . nil dibet may 
be pleaded to the action of debt 
upon the by- law: which will bring 
| it properly before the court; either 
by giving it in evidence, or on iſſue 
| taken upon it. ibid. | 
By-laws ought to have a rea/onable, not 
a very rigid conſtruction. ' 1514. 
| A by-law returned to have been made by 
the body at large, may be good, where 
the yowER is by charter-given to a 
lect number “ to make by-laws in 
« the fad, for, and in the name of 
„the <vhole corporate body :** for, 
they might be, in fact, made by the 
ſelect body acting in the name of the 
whole corporate body; and the jury 
having found, % that the body at 
large in due manner met, and in 
„due manner made them,” it ſhall 
be ſo Ix TEND ED. 13l. + 
A by-law to prevent any perſon from 
being made free of a company, vu x- 
T1L he ſhall have been called at three 
ſeveral meetings of the mayor and cer- 
tain aldermen of a city, and the war- 
dens and ſtewards of the ſeveral com- 


| panies in it, REFORE his admittance; 


and 
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and to be ap ? of by them, or 
he E wg is good; and 
not a ele upon Fal, but a 
le regulation bf K 

'-# 1 will lie to compel ſuch a 
© meeting. ibid. 

: A mandamys will lie, if they arbitrarily | 
- and-avithout cauſe REFUSE to approve 
a proper ay; ate. ibid. 

Such meetings, though not expreſily re 
turned to have been holes, ſhall be 
intended to have been duly holden : 

for, if in fact they were not, it might 
have been pleaded by the candidate 
as an excuſe for his not having been 
called and approved by them, pre- 
viouſly to his election. 132. The 
jury having found, that he was not 

called and approved, PURSUANT 
« to the by-law,” implies that the 

| by-law was in beizg at that time, and 

not made ſubſequently. 133. | 

Made * to Givs power of amotion for 

_ #4 juſt cauſe,” —would be a good by- 
law; though the corporation who 

made it, had xo power of amotion ex- 
bre given by charter, or claimed 

N 539. 


—_ 2 LA 


' Caſes doubted or denied. 
Ee 9. pl. 39. was taken not to 


be law now : per Lord Mansfield. 


6 "BY 1 Dyer v. Eaft. denied. 
‚ 2 a (5. 6 E. 6. c. 4.) 
2 , 
d. Raym. 
: Fiel: 2055 
See Indidtment. 
3 Ld. Raym. 724. Cole v. Davies et 
. "vt; Poſition (** That no action 
« will lie againſt the . de- 
D nied. 36. 


Regina v. Taylor — 
contra ſince. 25 2. 


Dyer, 253. 6. pl. 12. 
ho Tre ae 217. Green v. Ed- 1 
1 Co. 153. b. ReQtor of Che- f 2, 4 Dent 
dington's Cale. | | : 
Sheppard's Tourhflone 274- 
Blackman. 


3 Lev. 334» 335+ S 


Alea, 58. Ring v. Gofper and Shire, 
412, 413. See Common * 


- 


+ 


| 


| 


3 


11 Co. 99. a. Bagg's caſe, ad reſolu- 
tion — denied. 538, 539. 1 D 
e e 


are n ankef the'i in ment be 
brought by the party aggrieved,” or 
by Tiſtices, mayors, Oc. or other 


civil officers proſecuting - as bring fuch. 


431 

May be ſuperſeded, quia nn ema- 
na vit; the return taken off the file ; 
and orders remanded. N 79 
See 8 


Chancellor. 


The Earl of Hardwicke, Lord Chan- 
cellor, reſigned the ſeal. 20. 

FE Lords Commiſſioners Sons ron it. 
ibid. 


| Chancery. | 
Decreeing deeds fraudulent. 480, 481 1. 
See Fraud, Bankrupt. 


Common, 


Is only a right of eating the graſs, in à 


certain place, by the mouth of the 
commoner's cattle : but the lord re- 
mains owner of the foil; and may en- 
Joy it con/itently with his grant, but 
not contrary to it. 265 to 268. 

The lord may place conies upon his own 
ſoil,” though liable to common. ibid. 

The commoner may not chaſe, kill, or 

_ defirey, the conies ; though, by their 
increaſe, there is not ſufficient 1 
left: much leſs may he defroy 
burrows, or dig the lord's ſoil for — 
purpoſe. For, the lord's act not be- 
* contrary to his grant, the commoner 
muſt take his proper remedy. ibid. | 

Indeed, where the lord acts contrary to 
his grant, as by inclaſing, and erecting 
obſtructions to keep the commoners 
out, and not leaving ſufficient, - the 
commoner may pull down the hedges 
or erections. ibid. 

But where there is only a — 
by the lord, a mere exceſs of bis _ 


* ; * RD 2 2 4 * * 1 Wh 8 
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the commoner. is 30 to be his own 


- Judge, and to treat it as a nuiſance 
abateable. ibid. „ 


£ | 
'In'&/ juſtification under a right of com- 
eſſential cireumſtances are, | 


-mon, two 
e that the cattle be the defendant's. 
, 1.45 oaun, and, ff that they be levant 


aud cgchant.! . 320. See Plead- | 


4.3 * 


-  Cominon Recoberr. 


+44 


The ri/, nature, and hiftory, of common 


recoveries, diſcuſſed at large. 115. 
They are now a mere form of convey- 
ance, allowed (under certain circum- 
- ſtances of form and ceremony) to 
tenants in ail in on, generally ; 
and to tenants in tai in remainder, 
with cogſent of the owner of the firſt 
A recovery opght nat to be fupported, 
where the parties had no pogper to 
Juffer it, 116 to 119. See znfra, 


1072. 


Wu 
—ů * 


The ftatute of 14 C. 2. c. 20. proceeds | 
ppon the parties to the recovery hav- | 


ing power 10 ſuffer it. 116. See 
infra, ſub 1074. 


A ſecret feoffment under a nodes poſſeſ- | _ 


ſion, is not ſufficient to ſupport a com- 
mon recovery ſuffered by the remain- 
| der-man, 117. 

Thoſe, who have ns power 10 ſuffer a re- 
1 covery, ſhall not, by making an 
\ elſtate by wrong, or fraud, or prac- 
| fice, bar thoſe in remainder or rever- 
. fion: and ſuch fraudulent ęſtate is as 

law. 117. UV 
For, a- recovery which the parties had 
no power to ſuffer gdirely and wwith- | 


eur ſuch fraudulent eſtate, ſhall por be 


wade good by wrong and fraud. ibid. 
A Feoffee to the intent to be tenant to the 
- prexcipe, is a mere inſtrument for one 
T purpoſe of form only: his wife ſhall 
wot be endowed; his ſtatutes or judg- 
ments ſhall not affect the land; his 
, term ſhall not merge. ibid. 
A man ſhall not, &y his own injurious 
-- feoffment, acquire an advantage e 
himſelf : an a& founded in —_ ſhall 
not, by virtue of the cr me itſelf, be- 


TR AW OO 3 
Error to rever/e one ſuffered by the te- 


man in fee; who 


„ erratum, was pleaded, 


e judgment of the 


come legal, for the author's advan- 


tage. 118. 1 


On a writ of error to reve it, . 5 


muſt be a ſcire facias againſt the 
TERRE-TENANTS. 361, | 


iſt, This is neceſſary, not by law, 
but by the na 2 ibid. 


it is ( 


d ee. th 


zdly, The terre-tenant 


as x0 intereſt; 


is no party to the ſuit; can not 


in abatement ;..can plead nothing but 


0 r 362. 


4thly, Non- tequre pleaded by the 
terre. tenant, is (conſequently) a fri. 
wolous, plea'; and he ſhall ax/wer 


nant in tail, brought by the remainder- 
aſſigus for error, 


, the death of the wonchee, before 


ee judgment; and concludes with 
an averment which youchee 


er mes ee was the 
tenant in tail himſelf.  « In nullo eſt 


ment reverſed. 412. 


il ge writ of error weeds ant ſet 


rth a complete titiæ: it is enough, 
if it ſhews copnexiox and privity 2 
tween the perſon who brings the 

writ, and the perſon againſt whom. 
the rec was had. 412. 
413. 644g. Ws. "v8 44% 


. 20 A Aire facias to the. r is not 


Le nor any warning to him, 

201d. | N 

3d, Death ef ;he wouchee, before 

judgment may properly be A 
as error. . :- -: 

4th, The conclufon. of this aflign- 
ment, yuth an, aac is right. 
201d. 


5th, The pleading < i» nullo gg era, 


tum, confeſſes the fad afligned 
for error. 413- NES) 
6th, The remarnder-man has a right, 
both in law and equity, to reverſe 
this recovery, if erroneouſly ſuf; 
fered. ibid. _ | (2 


Confeſſion 


Of a charge, © in manner and form as 
« charged,” confeſſes no more than 
ſach matter /% charged; and xo, fur- 

1 Conis⸗ 


? 
* 
12 


* 
Tlaced upon commonable land, by the 
lord. See Common. | 


1ſt, There is diſtinction between 
things e ential, and clauſes merely. 
aid Ne 
- fy 3 time is not always 
eſſential. 447, 450. 5 
2dly, Nor © in or NEAR the pariſh 


0 of diviſion.“ 447. 
zeüͤly, But awnber is eſſential. Aid. 


0” 20451» OE 
ed, Special authorities given to per- 


| 


--- ſons who have no other claim to | 


them, muſt be fri&ly purſued. 447- 

34, Negative words are not neceſſary, 

do exclude from juriſdiction perſons 
who had no power before. ibid. 


+ th, Different ſtatutes in pari materia, | 


+ (though made at d ierent times, or 
expired, or not referring to each 


other, ) muſt be conſtrued together, | 


and as one Hſtem, and as explana- 
| tory of each other: as bankrupt- 
laws, poor-laws, church-leaſe-laws, 


Of deeds, eſpecially ſuch as execute 
mutual agreements for valuable conſi- 

- deration, ſhould be liberal, ut res 
magis waleat, according to the intent. 


+  Convittion 

On the game acts | 

It muſt be particularly and negatively 
ſpecified, that the defendant had 


* nt ANY of the qualifications re- | 


, quired by 22, 23 C. 2. c. 28. 

153 toi56. | | 

Though eg x the general averment, 

ce that the defendant was not qualified 

&« within the acts, may be ſufficient 

in an action. 153. Sed. gu. per 
Fioſter. 155. | 

The evidence and the adjudication ought, 

_ - both of them, to be that the per- 
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| +, See ſupra, 153, and 
infra, 666. n 
parcel of ſilk hand. 


For afering to ſale a 

kerchiefs, A trading as @ bauer, 
 pedlar, or petty chapman, and not pro- 
ducing a licence, when required ; which 
the defendant confeſed, in MANNER 
AND FORM as charged: quaſhed, 
becauſe he. does not, appear to be 
SUCH a trader as ought to take out a 
- licence within the acts of 8, 9 V. 3. 
c. 25. § 1, 2, 3. 9, 10 V. 3. e. 27. 
$ 1, 2, 3. 12 FV. z. c. 11. and 3. 4. 

Ann. c. 4. 1, 4. 613, 514. 
iſt, A Angle ad of ſelling is at a 
proof of his being ſo. ibid. | 
2dly, The confſton does not prove 
his being ſo ; becauſe it is only a 
confeſſion of the fact, in manner 
. and form as charged. ibid. 2 
3dly, Convictions are to be taken 
Strictly. 613. | 


 Copyhold. 

If a copyhold is granted for a term of 

years, the executor of the termor is 

obliged to be admitted : and the lord 

is intitled to a fine, upon ſuch admit- 

ö tance. 218. 6 | 

_ Coroner. See Deodaui, Inquifetion . 

If the coroner neglaas to make an in- 

quiſition, other juriſdiction may do it. 

1 = : a 

Bin We inquiſitions are traverſable. 
ibid. | 

So alſo are the coroner's : per Lord 
Mansfield. ibid. (Qu. it thoſe of 
Felo de ſe are here included. 18, 19.) 


Coꝛpoꝛation, Coꝛpozatoꝛ 


How to be taxed, 156 to 158. See 

Tax. | | 

A company's right to have a Live 
muſt be founded on charter or cuſtom : 
the court cannot preſume that they have 
it. 237. And if the declaration 
(in debt upon a by-law) fails to few 
it, 'tis ſuch a fault as the defendant 


» ſon convicted had not the qualifi- 
« cations ſpecified in 22, 23 C. 2. 


may take advantage of upon general 
de murr er. ibid. R 
| | Freedom 


Soils t Ghia hay” W ge 


34. See N- 


Laa. | 
Phe —given to “ the x ESD (of 
* the portmen) or the greater num 
* of THEM ; 
1 9 — ek oy ONE 
” fagle 1 an only, being the oN Lv 
| 2 left: the court inclined to ſupport 
- "this election; and declared this to be 
© Their inclination, if it had been mate- 
Fial to have determined it upon that 
point; (which it was not, becauſe 


© they judicially determined the caſe | 


on another point.) 541. 
| Dil anch ment. 317 
Seas. | 
On diſcharging a recognizance. See 
_——F Ed 
On a feigned iſſue. 603, 604. See 
Upon frivolous applications. See Exe- 
ö cution, Information. 7 


Covenant 


In a building and repairing leaſe, to 
« leave the DEMISED premiſes, with 


See Dir 


| 


« all new erections, well repaired,” | 


| 


as conſtrued to extend to the zew 
erections only; a ſum of money being 
agreed to be laid out in ew erections 
and re- building; and the covenant 


2 to keep in repair,” extending only | 


0 new erections. 290, 291. 


The rules and practice of it. See Prac- 


faces | 

Rules of it—the great end of general 
rules being, to do juſtice,” the 
court ought to ſee that it be really at- 


" tained. 301. 


Sprritual See Probibition. 2 3, 244. 


" and 315, and 367, 368, and 432. 

Enferios. See Inferior Carte, "op 

Of equity—cannot decree a deed made by 
@ trader to be fraudulent in equity, 
which is not fraudulent at Jaw, and 


led in the couneil- 
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* 


+ 


an af ankruptcy. 479, 481. 
See Bankrupt. See poſt. 1108, un- 


- 


RXCESSIVE. See ud. 


* 44 


Extinguiſhment of it. 
ment, Pleading, 

De Bene eſe, may (in certain caſes) be 
delivered at the return of the proceſs, 
with notice * for the defendant to 
1 plaad within  cight days after ſuch 
cc delivery: 

ſhall mot the common bail, and plead 


/ 


if the defendant 


 s 


5 
pro * 
= 
4 0 
See Zxtinguiſd» 
id 75 
-. 
i 4 F o 
i 
* * 


„ 


within ſuch eight days, the plaintiff 


* firſt led common bail for the 
efendant) may ſign judgment for 


want of a. plea, (a rule <* to plead”® 


being duly entered). 55, 56. 
eight days, 


Sundays included in theſe | 
| tal rot be reckoned part of them. 
p | 


Leaving is the office is a good delivery of 


ſuch a declaration. 56, 57. 

No friſb declaration, freſh notice, or 
freſh rule to plead, is neceſſary in the 
above caſe. 56. | 


A Jadgment figned fix weeks after ſuck 


elivery of the 


On a by-law of a company, in debt, for 


not taking the livery of it, muſt ſhew 


that the company had-a right to a li- 
very : otherwiſe it may be taken ad- 


vantage of, upon a general demurrer. | 


See Promiſſory 
Upon a B 41L-bond—needs not ſet forth, | 


237. See Corporation. 
On a promiſſory note. 
Note, and infra, 375. 


« that there was an affidavit of the 


e debt, or, * that the ſuni ſworn to 


« was marked on the back of th 

« writ,”* 332. For, m_—_ 

iſt, The act of 12 G. 1. c 29. $1, 2. 
is only directory; and does net make 
the proceſs woid. ibid. 


2dly; Yet as it prohibits the plaintiſf 
and the Heri from proceeding to 


arreſt, unleſs the ſum be ſworn and 
marked, they may be liable to an 
action upon the caſe for it. ibid. 


- | declaration 4e bent 
M., was holden regular. ibid. | 


os , 
. * 
% 
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/ | to be clearly intended for the benefit 
of both mother AN D ſon; and that he 

and his perſonal repreſentatives ſhould 

enjoy during the whole remainder of 


the 99 YEaRs ; it appearing that the 
ſon was to pay a 2 if he ſhould 


| a general indebitatus 73 

© firſt count, for 191. lent and . 

at the defendant's requeſt; ſecond 

. Count, for 16 J. laid out and txpended, | 
at the defendant's requeſt, The evi- 

«&enct to ſupport the iſt count, was a | 

note acknowledging the receipt of the | 


prandſon, (an infant,) and promiſing 


to be accountable for it on demand: 
to ſupport the zd count, a note re- 
queſting the plaintiff to pay it (7 it is 


money on behalf of the defendant's | 


grind at another mill ; and that a 
Heriot was payable by him on the death 


of his mot ber, and that both were to 
repair, and that the leſſor had cove- 


nanted that both. 


751d. Kaul pu ein. 


1 my requeſt that you pay it“) % Priority 6% execution of deeds of equal 
* the Aar ardener, for the work- date, 4 a fact. But, if not found, 
men's uſe. This evidence does ſupport the tourt may judge of it by circum- 
te declaration. 375, 376. For, flances and internal evidence : they 


1. 'Tho? indebitatus afſumpfit will not 


note may be giver in evidence. ibid. 
. 


This is an original undertaking, 
not collateral. ibid. 


3. The infant was not liable to an ac- 


| 


may even make a preſumption, in ſup- 


nie upon a note; (becauſe iundebita- | port of the clear intention of the par- 
' tus affumpſit will not lie, but where | ties. 106, 107, : 
pre will lie ;) yet it may be | TS 

„brought ror zhe DEBT; and the Demurret 


General, The want of fbewing a 


in a company, © to have a livery,” in 
a declaration in debt upon a by-law, 


tion. 261d, for not taking it, may be taken ad- 
Ppon a 8 right — vantage of, upon a general demurrer. 
iſt, If there are di/in@ collateral pre- | 237. | AA | 
ſcriptions, the plaintiff needs not | May not be withdrawn, (with liberty to 


to bead any more than his own. 
1443 tO 44. | 


_ 24d, But if the preſcription be entire, 


e; 


and the thing parce/ of the fame | 
| ere off or a condition precedent, | 
- he + 


muſt ſnew the whole. 261d. 


zd, 80 he muſt againſt the ozwzer, or 


* 
* 


thoſe who have right. 2zbid. 


| 4th, But againſt a franger and wrong- 


deer, he needs not. ibid. 
Deeds, 5 


ments for valuable conſideration, 


' eught to be confirued liberally, and 


i * 
3 
« 


A 


apreeably to the obvious and appa- 
rent intention of the parties. 285, 
286, 5 


A leaſe, by indenture between the leſſor 


and a mother only, (her eldeſt ſon be- 


ing then under age, ) was made to her 


: 


for o years, if ſhe ſhould fo. long 
lve 1 her ſaid eldeſt ſon, 
for and during the reſidue of the ſaid 
TERM : yet the court held this leaſe 


J 


4 


3 


Eſpecially ſuch as execute mutual agree- 


| 


1 


1 


6 


pions to iſſue,) after trial of other 
flues in the ſame cauſe, and verdicts 
found with contingent damages: 
though this may be done, after argu- 


ment of the demurrer, and whilſt all 


is ſuppoſed to be in paper. But the 
court cannot help ting that all is 
not ſtill in paper, after ſuch trial as 
above. 322. - | : 


Deodand. See Coroner, Inquifttion; 


Devile 


| Of all the teſtator's real eſtate, (except 


that at Endellyon,) and of the perpetu 

of his preſentations, to L. H. for bl | 
life AND NO LONGER; provided 
that he take the name of the teſtator, 
and live at his houſe of Bochym ; and 


after his deceaſe, to ſuch son as he 
all have, lawfully. begotten, taking 


the name of Rovinſon; and for de- 
fault of uch iſſue, then to V. R. in 
fee —is, upon the true | 
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-. implication, to effetuate the manga 


21, to be and remain to the tue ne- 


.  4dly, This deviſe to thefe two truſ- 


2 M4 ; 2 2 , 

4 x . * * * , 
2 * PP; * 4 „ - 

* "A %, | 
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.» this will, an eſtate in Ati in | 
T. H. (he and the heirs of kebody 
taking the name of F.) by necefary | 


_ general intent of the teſtator ; noT- 
5 422 the expreſs eſtate 


ſeviſed to the ſaid L. H. * for his | 


ARO NO LONGER.” 051,52. 
Of all the teſtator's meſſua iy yh 
Oc. to two truſtees, and = furvivor 
of them, and the beirt of ſuch ſur- | 
_ vivor, in truſt fbr the benefit of the 
teſtator's two nephews ; wiz. that the 
truſtees, and the ſurvivor of them, | 
© his Beins and aſſigns, ſhall lay out the 
. rents and profits, for the maintenance, 
_ Education, bringing up, and putting out 
_ his two nephews, DURING their M- 
NORITIES; and WHEN and As they 
mould attain their reſpective ages of 


bews and their heirs, equally. And 
made the two truſtees, his exe- 
1h, Whetever the <del property 3 
Lits rrever the wr 15 
deviſed, with a . e 
iven out. of it, the operation of 
is is by way of exception out of 
the abſolute property. 233, 234. 
2dly, Where an abhſolute property is 


given, in the mean time, until the 
ic deviſee ſhall come of age, c.; 
« and auben he ſhall come of age, 
ec then to him, c.; the rule is, 
that this ſhall =o? operate as a con- 
dition precedent, but as a deſcrip- 
tion of the time when the remain- 


der- man ſhall Tale in possESSIIUO x. 


ibid. 


tees is only an exception out of the 
abſolute property given to his ne- 
phews ; or, indeed, ſcarce any 
exception at all, as it is a truſt to 
be executed for their benefit. ibid. 
ys It is only a HAT TEL. intereſ 


in the truſtees, notwithſtanding the | 


word © HEIRS : for it cannot 
laſt 21 years. 234. 


schly, This is an immediate gift to |, 


the two nephews, and ve in them 

immediately; with a truſt to be exe- 
cuted for their benefit, during their 

minority. ibid. 7 


J 


given; and a particular 'intereft | 
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1K, The ee the teſtator on 

to prevail, if agreeable. to the 

AO law. 233. 80 272 273. 
_ 

' feral rules of emu, 235. 
An ordinary, map made his oz0z wills 
without any aſſiſtance; which begins, 
« as to all my worldly eſtate, Oc: 
then he gives ſome final! le and 
payable in a twelvemonth... . & en 


(being feiſed of ſonie copyhold land; 


and of five houſes,) he deviſes one 


of the houſes. ( % . T., (without 


any further limitation. :) making other 
gifts to other relations. Then he 
ays, © that if either of the perſons 
„ before-named die without i//ue law- 
«« fully begotten, the /aid legacy ſhall 
c be divided 
% that are left alive. Note —one 
of the legatees was father to three of, 
the deviſees, ' Reſolved per cur, 
iſt, This is an eſtate tail in V. T. 
1 . 
2dly, The intention of the teſtator is 
to be here regarded, ibid. 


- 3dly, He plainly man to extend the 


word legacy to his deviſes of land; 
and not to»confine it to pecuniary le- 


cies. ibid. * ö ; 5 i 
4thly, The word legacy may be ex- 


. tended to deviſes of land. bid. 
_* gthly, A pecuniary legacy cannot be 


. Ns 
Of an illiterate man, drawn by him/elf; 
written upon part of a ſheet of paper 5 


ing the intereſt of ſome ſtock, to 
help to bring up his daughter. I 
“ likewiſe have two freebeld hauſer, 
De. 5 wo, be for the 
„ /ame w/e; to help to bring up in 
ow = Laviner, and = . 1 
« POR EVER. And if it pleaſe God 
«« my daughter die nETORR ber 
» © MOTHER, and unmarried, and 


ually between them 


limited after a dying without i ue. 5 


. making his wife ſole executrix ; leav- 


cc without a lawful heir, THEN the 
c ſaid two houſes to go to my ſor 
« Joan and his heirs for ever.“ 
(John was heir at law.) This will 
he ſubſcribed; but it was neither 
_ ſealed nor witneſſed, About two 2 


Adiudged caſes may properly be 
e gem, they eftabliſh ge- © 


4 94. 


1 


f 


* 
: 
& F 
* af PLA 


4 


94. 


— 
* 


ſolicit a private act of parliament ſor, 


* 
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en the sau beet of paper, bequeath- | 
Ig fome piroral chatgels only; and | 
wherein declares ** :his aut 1% dE“ 

d a of the former part made by 
«mg on ad N E Dit LAr- 
TFR. be fablcrib in tha preſence of N 
| wwitngfes took the Seer 4 a 
1 


* 


bs 


| rep ys declared Ir to N 
ſence; dalwere it to them, and de- 
. fired thin to. atteft, and ſubſcribe it in 
his - 4nd in each pther's prelence | 
which they did.. 
1ſt, This <whok ſheet is to be taken | 
. "ag one entire will. 554 to 556. 
ad, This latter act is a good publication 
ot the aobele will, within the ſtatute | 
of frauds," ibi. 
3d, The interef deviſed to the wife 
and daughter, are 
1ſt,” If not a chartel. intereſt for the 
mother, and a ſęe to the daugh 
3 936: e,. 
 edly, At leaſt suo an intereſt in 
' one or both, as is ſufficient to bar 
Jobn, the heir kt law and de- 


viſee in remainder, of his eject- | 


ment. $54 to 556. 

A deviſe of lands was atteſted by three 
witneſſes, Squire, Baxter, and Hibden. 
Baxter and Squire were attornies 5 and 


had been employed by the teſtator to 


. fale of another perſon's eſtate, and 
had charged the tgfator debtor to 
them, in their books; and 318“. was 
owing to them at the time of atteſta- 
tion and death: but they afterward 
delivered a bill to the truſtees in the 


ſaid act, (which contained a provifion | ” 


for the charges of paſſing it;) and, 
before their examination, received of 
the truſtees within about 161. of their 


demand; and the truſtees were will- | 


ing to have paid the remainder, if it | 
had not been for a miſcalculation. 
And at the time of atteſtation, theſe 
attornies were indebted to the teſtator + 
138 J. 145. 104. upon the balance | 
of a current account for ether buſi- | . 
neſs. Higden was the teſtator's 4 o. 
thecary : and there was due to him | 
from the teſtator, at the azteftation | 

, and death, 181. 55. 5d. on fomple \ 
| Vor. . F | 


© cyedible witneſſes.?? 


* 


* 


N 


A Table of the Principal Matters, 


contract; wiz 11 J. before the laſt 


ſickneſs ; the remainder, ſince. The 


teſtator's' executor paid Higden this 
181. 55. 5 d. after the teſtator's 
death, but be/ore-Higden's exa mination: 
and, at the time of his examination, 


de had no demands, The will charges 
the taſtator's real eſtate, (as well as 


the perſonal) with all. his juſt ders. 


But the per/enal eſtate was'/afficient to 


pay all his fimple-contra& and bond 
debts : and the real eſtates in mort- 
gage were of value more than ſuffi- 
cient to ſatisfy the reſpeQive incum- 


brances. 


Objection— That theſe ſubſeribing 


0 witneſſes were not, at the time of 
* their atfeſting it, CREDIBLE wir- 
« us: and therefore it was af a 
c good will of lande, within 29 C. 2. 
c. 3. as not being atteſted by three 
But per cur. 
unanimouſly, This will was bol x at- 
teſted by three witneſſes. a 
iſt, The epithet © credible?” is not 
ſynonim6us to competent. 417. 
1e conſideration of aul 
ariſes after competency allowed ; and 
rh gg the evidence given. 
. id, g 2 


3. The credibility of the. witneſſes 
22 no part of the eſſential form. 
W 


4. This epithet, © credible,” ſeems to 


*+ave ſlipped into the act in this 


+ Inaccurate clauſe without attention 


do its impropriety. 418. 
5. The act of 29 C. 2. c. 3. was not, 
probably, drawn by Lord Chief 

_ Juſtice Hale. ibid. | 
6. The power of dewifing ought to be 
Favoured : and that act of 29 C. 2. 
c. 3. did et mean to refrain it. 
420. Its rie and progreſs. ibid. 
It is more reaſonable now, than 
among the Greeks and Romans, or 
before the conqueſt: and auf it is 
9. r 3 4 
Judges ought to lean again s- 
g 2 to pi formality of Jeviſes 
of 4and; which have overturned 
more fair wills, than prevented 
fraudulent ones. 421. n 
8. The diſability of a witneſs, from 
intere/t, differs from a poſitive in- 
8. capacity: 
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; : 3 non adbibendus.) But if he 
| wr ; 7 hid intereſt, at the teſta- 


11. If land is charged with legacies, 
atteſted. ibid. 


13. An objection to a witneſs, of 
. 1 2 at the time of ſubſcribing," 


14. And this is conſiſtent with the 


- 


U 


remote intereſt ſhall not W 2 a 
witneſs, in caſe of a will. 


g 9. A witneſs ſhall not intitle þ 2% 0 0 


to a deviſe, by his own ſubſcription, 
whach, at the time of ſubſcribing, 
he could not have proved by his 
examination: (for, 7%it in propria 


at an interefl, the other 


tor's death, could not take gffecr; if 
he has releaſed; if there has been 
payment, or even tender; he is a 


good witneſs. 423, 424. 


5 10. For, preſumption of bias may de } - - 


taken of; and preſumptions of pub- 
lic utility, anſwered. ibid. | 


by a proper ſolemn deviſe, the 
legacies may be given, altered, or 
revoked, by a ſubſequent” will UN- 


12. Preſumption of bias from a legacy, 
is taken off by a rele 4 . 


MAY be alen of by his being diſ- 
intereſted at or after the death: 


(thou h Lord Chief Juſtice*Lee did 
indeed think it could nt be taken 


off by any ſubſequent fact.) 423 | 


to 42 


Roman law. ibid. 


1ſt, There never was a time when | 


intereſt under a will was, in the 


Roman law, any objection to the | 


ſabſcribing witneſs. 425. 


zdly, The Roman law concerning 


teſtaments and witneſſes to them, 
» fully fared and ęxplained. ibid. 
and 426. 
34y, The Code was publiſhed ter- 
tio Fuftiniani; the Digeſt and 
Inflitutes, ſeptim ibid. 
15. Deviſes of /and "Offer extremely 
from wills and how. 429. 
16. A deviſee under a word deviſe, | 
being a /ubſcribing witneſs, may by 
his ſubſcription authenticate the re/ 


of the : at leaſt, there is great | 


weight in the diſtinction ſaid to be 


4 Table of the oe ages, 


; capacity: and 'nite objections of a4 


E y to the op 


| 5 
1 17 'A 2 — upon lan 
e debt“ e nr 10 e 


"hes a charge in his will. 107d. 


nerally, in \/ome e, creditors 
of the teſtator, —— 


ney, parſon, 'apothecary, Cc. ;) 


ö and the diſallowing fach witneſſes 
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PE Diafranchiſement 
. May be for three ſorts of offences, VIZ, 


* 
: # 
* 


ture; but have =o relation to the cor- 
porator's ed, as a"corporator : 2dly, “ 
Such as are only againſt his oath and 


are of a mixt . being not only 
againſt the duty of his 2 as a cor- 
porator, but 40% eite le at common 
law. 538: 


a previous conviftion at common law, 


of general perjury, forgery, libelling, 
Oc. ;) although the corporation have 


preſcription. 539. 
Secondly For the — ſort, (where 
the offence is merely againſt his duty 


fuch ene „ only by the corporation. 
39 
3 of amiotion is 1NC1DENT to cor- 
porations, as much as the power of 
making by-laws : and therefore - the 


namely, „that they can have . no 
« power of amotion, unleſs given by 
« charter or preſcription,” is ot 
true. ibid. 


laid * wk Holt, Chief Juſtice, 
— is "oy void, 


= 


CAusE of amotion=AzszNncs Of a 
* — * duty is to 
| * aten 


ſubſcribing 
-_ Uitors; e hog 
and claimed the 5 of- it: 
| 7000 adh ee. ey not.) = 
4% 8 
very honeld man l/ m make 


19. The moſt aa} witneſſes are ge- 


ants, attor- _ 


1ſty Such as are infamous in their na- 


2957 as a corporator : 3dly, Such as. 


Firſt For the 2 ſort, there muſt be 


before disfranchiſement; (as in caſes 


power of amotion, by charter or 


as a corporator,) he can be tried for 


propoſition collected from Bagg's caſe, 


on 
» 4a 


#* i, % 


4 - | 


pr 1 a a 


— 
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4 Table of the Principal Matters. 
te attend every eat court, and adviſe Caſes where the true owner thinks fit to 
de and affift the ailiffs, “) from ſive of | admit himſelf diſſeiſed, in order to 
* I theſe courts in one year, (four of] bring his aſſiſe, are very. different 
5 them, occaſional, and the fifth on a from actual diſſeiſins in ſpite of the 
ſtated day,) of the holding whereof | true owner, z. e. from ſuch diſſeiſins 
— reſpeckive Ys By xotice had been] as made the diſſeiſor enant id every 
4+ given, b Nor PERSONAL notice; _ aemandant, and Freebolder de facto, in : 
Withdut any allegation, „that the | Spit of the true owner. 107 to 114. 3 
4 portinan's Preſence was neceſſary,” | Diiſeiſin ever implies a wrong ; but . Wh, 9140 
or, that any particular buſineſs was | pef/efron, or ejetment, may be by 1 


. 
* 


* 1 by his abſence,” is bt a] right, or by wrong. 111. 
cauſe ſufficient, either of forfeiture Diſſeiſin at election is therefore very dif- 
or amotion. e For, ferent from actual diſſeiſin: though 
iſt, The perſon amoved might not] the ſame term happens to be applied 
know of the occafional court, as he to both, 111, 112. 


had not perſoral notice. ibid. | The conſequences of actual diſſeiſins 
adly, Or he might not think his pre-] (conſidered as ſuch) continue law to 7 
ſence necgſſary. ibid, this day. 112. ; 


zdly, Or he might” not imagine that | Where an eje#ment is brought, there 
_ there was any particular buſineſs. can be no diſſeiſin. 111, See Zjectment. 
* ibid. $4.4 — 5 Taking poſſeſſion under a judgment in 
athly, Every alderman, common- | #je:#ment is not a diſſeiſin of the Free- 
council- man, c. in Eagland would | Hold. 113. Nor can the true owner 
be liable to disfranchiſement, if it] even cle to make it ſo. 114. 
was otherwiſe : becauſe every one For the entry is under authority, and 
of theſe does, at times, knowingly | laægful; and therefore not liable to be 
8 © #; nl attending. 541. puniſhed by fire, (as every diſſeiſin 
+ S$thly, Though the charge here is of | was.) ibid. Nor can the true owner 
gab wILFUL abſenting, yet that eier upon ſuch recoveror as a diſſeiſor. 
is only a conſequence-of law; and | ibid. 
there are no i/uable fads alleged, Diſtreſs. 
whereby the couft ,can judge . | 
x whether the abſence was wilful, Averia Caruce ate diftrainable under 
vc or not. 540. 43 Flix. for poor-rates; and under 
| | ſuch lite acts of parliament ; although 
Dileifin = there be other goods, more than ſuf- 
NT thy, ficient to anſwer the value. 587, 
The idea of it, according to the old} 588. For, 
law, before the affize of novel diſſeifin. | Iſt, The diſtinction 1s—that ſuch 


107 to 114. . *  ſeizings for ſuch duties are but 
The preciſe definition of what conſtituted | « partly analogous to the common-law 
a diem, ſuch as made the diſſeiſor diſtreſs ; but much more analogous 
the tenant to the demandant's præcipe, to common-law executions. 588, » 
though the right owner's entry was | ⁊2dly, Common-law diſtreſſes were to 
wot ta ten away, is not ow known. | compel payment ; were only detained, | 
: ic, . | = nomine pang; and could not be fold : 
It was, ſome way or other, turning the whereas 7h;/e are by way of /ati/- 
| tenant out of his tenure, and uſurping | faction for the debt; are diſtreſſes 


huis place and feudal relation. 107, | in execution; and are to be . out- 
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ö 109, 110. . right, and almoſt immediately. 5 88. 

| It was a complicated fact; and differed | 3dly, The Patute of 51 H. 3. dt 

| from diſpofſeing :*the freeholder by diſtrictione ſcaccarij does not extend 
diſſeiſin differed from a poſſefſor by } to theſe. ibid. 

: wrong, or mere inrruder without in-] 4thly, The commen-law exemption, of 

4 weoſtiture. 109, 110. utenſils, tools, implements of huſ- 

a 0 | ES bandry, 
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bandry, c. from diftreſs, holds 
only in diſtreſſes for rent- arrear, 
amerciaments, c.; but doth mot 
extend to caſes where a diſtreſs is 
given, in the nature of àn execution, 


y any particular fatute, (as for 


r-rates, &c.). ibid. 


lit; and a diſtreſs taken for PART 
of the entire ſum at one time, and for 
orber part of it at another time: (for, 

that is great oppreſſion.) 5 89. 

But if the ſeizure be at firſt for the 


.©whele; and only the value of the 
goods miſſ aten; the execution may be | 
completed by a ſecond ſeizure, provided 


it be for the /ame ſum due. 589, 590. 
Exceſſive-- A general action of treſpaſs 
can not be maintained, for taking an 


exceſſive diſtreſs: the remedy ought, - 


to be by a ſpecial action, founded on 
the ſtatute of Marllridge. 590. 


E je ſtment | 
WILL Jie by the owner of the ſoil, 
W for land which is part of the King's 
highway. 143 to 1477. 
For, the owner of the ſoil has a right to 


all above and under ground; except only | 


the right of paſſage. ibid. 


Indeed he mult recover the land, svs- | 


JECT tro the eaſement : and the ſheriff 
muſt deliver poſſeſſion, $UBJECT Yo 
the eaſement. ibid. | 


- But yet he ought to have and has a He- 


' cific remedy to recover the land i:/c!F. 


144. 

Of J acre of land, deſcribed only by 
the name of LAN D, tho' (in fact) 
there was a wall, and a porch, and 
part of à houſe built (by encroach- 
ment) upon it — ” | 
iſt, The d:/cripion of this, as Lawp, 

is ſufficient : for the owner claims 


the land, not the nuiſance erected 


upon it. 144, 145, 146. 
* More 2.4 is allowed in 
ejectments, than in real actions: 
| Jufficient certainty is enough, in 
ejectments. 144. | 
The plaintiff ſhall recover according to 
bis title, where he demands more than 
he has a title to: for where more 1s 
laid, there is no reaſon why he ſhould 


; 


Brought by the landlord againſt his 


| 


þ 


| 


A diſtreſs for an entire duty ſhall wor be | 


þ 


not recover 4% than he demanded ;| 
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though the revet/ will zor hold. 32, 
32. . A 2 


"bu py" wr | 1 #097 Os 
iſt, eath muſt be fggoſted an 
the roll, by 8, 9 . * 11. $7. 
But it is enough, if it be ſo on the 
Plea· roll: but on the , pris roll, 
there needs be no more than 
enough to notify to the judge, © what 
"a is to try, and between Whum. 


2. 5 
2. The judgment needs not ſay ©* guo 
„ fguerent til capint — hes 
* againſt the dead defendant *? 
it being therein ſaid, © that pro- 
- 3 ſhall ſtay againſt her.” 
394» 350. Rb 
3. The judgment is not to be © for a 
, moety-only ;** it maſt be, that 

c he recover his term. But he 
muſt take out execution for no more 
than he had a right to recover. ibid. 


tenant, under and by virtue of 4 G. 2. 
c. 28. $2. and judgment had againſt 
the caſual ejector, by default; and 
poſſeſſion therettpon delivered. Near 
20 years after, the' tenant brings an 
ejectment againſt the ſame landlord, for 
the ſame premiſes, The landlord 
(who is defendant in this latter eject- 
ment) is NoT ige to PRODUCE 
ſuch an affidavit as this claufe re- 
quires as an efential requiſite previous 
to his original recovery : for, as it 
was eſſentially reguiſite, the court 
will pre/ume, © that there was one re- 
« gularly then made, and that the 

judgment was founded upon it.“ 
65 to 622. See Statutes. 

In Ireland, was affirmed upon a writ of 
error here, after a verdict in Ireland 
in C. B. and an affirmance in B. R. 
there: though many of the deſcrip- 
8 were unknown in England, 624 
to 631. | | 
1t, The ſame preciſion is not requiſite 

in this fictitious action, as in apræ- 
cipe in a real action. 629 to 631. 


2dly, Nor ſo much ſtrictneſs as was 
formerly required even in ejectments 
themſelves. 630. 
3dly, It is ſuffitient, without fo pre- 
eiſe an exactneſs that the ſheriſf may 
know without any os | 
7 What 


? 


* 
* 


1 the plaintiff ay enter. 


. Twwenty years adverſe poſſeſſion is a po/i- | 


8 


* * 
* 8 
* 2 5; * 
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+ -*what heÞ to deliver poſſeſlion of: 


for, Me ern is to ou the 
- *heriff, and at his on peril to take 
Wo ig of only what he is intitled 
4thly, In Jreland, the following de- 
ſeriptions were (after verdict and 
- affirmance of the judgm 
ut ſupra) held ſufficient : vis. _ 
1. In the county of R. without nam- 

ing any particular vill. 624. 
2. 7 hs tenement of Boyle, and 
the fairs and markets 
belonging. 625. 
3. Quarter. ibid. 5 
4᷑. Part f S. M. and D. Bid. 
5. A large deer park in the county 

of R. ibid. | 


thereunto 


6. A ſmall park or field in the poſ- 


A _ of A. B. not ſaying where. 
 #oid. 1 

7. The quantity and quality of the 

lands not particularized. 26:7. , 


Where an ejectment is brought, there | 


| can be no diſſe; ns 
tiff may lay his demiſe, when his 
zitle ad, and recover the pro- 
fits from the time of the demiſe. And 
the entry confeſſed 1s previous to the 
making the leaſe; but there is 10 
real or ſuppoſed re-entry, after the 
* ejetment. Whereas, if it was con- 
fidered as a diſciſin, no meſne profits 
could be recovered without an actual 
re-entry. 111. See Diffeiim, = 
A judgment in ejectment is a recovery of 
e poſſeſſion, without prejudice to the 
right : and he who enters under it, 
can only be poſefed according to right, 
prout lex poſtulat. 114. I, 
And he who recovers a naked pelſeſſion 
only, without right, can convey no 
- other to his feoffee. ibid. | 
An ejectment is a pofefery remedy ; and 
only competent where the leſſor of 
490: 
erefore it is always neceſſary for the 
plaintiff to few, that his leſſor 
4 had a right to enter; by proving a 
* poſſeſſion within 2Q, years, Or account- 
a of for the want of it, under ſome | 


For the plain- 


te of the exceptions allowed by the 
« ſtatute of limitations, 21 Fac. 1. 


nd C. 16.“ ibid. 


nt there |. 


1 


tive title to the defendant : it is not 2 
bar to the action or remedy of the 
- plaintiff, only; but takes away his 
rigbief poſſeſhhon. ibid. | 
Every plaintiff in ejectment muſt feww a 
- right of poſſeſſion, as well as of pro- 

erty : and therefore a defendant in 

ejectment needs not PLEAD the ſtatute 


of limitations, as defendants in other 


actions muſt, 161d. | 

Upon a ſpecial verdic in ejectment, it 
ought to appear, that the leſſor of 
the plaintiff might enter, at the time 
4 when he brought the ejectment.“ 
ibid. | 5 

A leafe under a power, made unfairly 
and in prejudice of thoſe in remainder, 
found in the cu/tody of the maker, at 
his death, amongſt his own muniments, 
ought, at the trial, to be preſumed to 
have been ſurrendered; to let in the 
ſtatute of limitations. 126, 


| Error. 

The allowance of a writ of error is the 
Juperſedeas : the notice of its being al- 
lowed, relates only to the contempt in 
procezding ſubſequently to ſuch no- 
tice. 340. See Bail. 

To reverſe a common recovery. See 

Common Recovery. 

To reverſe an outlawry, See Outlawry. 

On a judgment in ejectment, where 
B. R. determined for the plaintiff, 

upon the right; but againft him, upon 

the remedy ; (for they held him barred 
by the flatute of limitations: the 

Lords, on error brought by the plain- 

tiff, determined the latter point, firſt 

and ſeparately; and, holding the 
laintiff zo be barred, affirmed the 


—é— 
of 


judgment, without ever entering into 


the other point, (upon the plaintiff's 
right.) 126, 527. | 


Such as ſhall mak a trader a bankrupt. 
439, 440. See Lankrupt, 


Evidence —See Proof. 
A commiſſion under the Exchequer ſeal 


| 


(tho* a commiſſion of mftrufion 
8 3 only, 
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* 


only , not of intieling, is admiffible in 
evidence, (though not conclufiye.,) 
147+ 

Where a note may be given in evidence: 
and where it does or does net ſupport 


the declaration. 375, 3 76. wi De- | 


claration. 


. off 


| | Extinguſchment. 
Of an original debt. See Pleading. 


2 4 i 2 dt 


Fatoz. 


A Factor or agent, to whom a Balance 
is due, has a Liz upon all goods 
of his principal conſigned to him; 
not only for incident charges, but as 
an item of mutual account for the ge- 
neral balance due to him; ſo long as 
he retains the poſe/fon of them: but 
if he parts with the poſſe Mon of the 
nib he parts with his lien. 494+ 


— 


Feigned Ine. 


The cots upon it were directed to be 
taxed, FROM the time when it was | 


FIRST ordered by conſent of the par- 
ties; (including the diſputes about 
Kulla it, but nothing prior to its be- 
ing conſented to.) 603, 604. 


| Feme Codert See N and Feme. 


Separated from her huſband. 542. 
Baron and Feme. 

Her vill, under a power to make one. 
432. See Baran and Feme, Devije, 


Feolkment. 


In general the operation of it. 92. 
( Per Khowler, arguendb. * EIS 
The nature and operation of a feoff- 
ment with a view only to make a tenant 

to the præcipe. II5 to 119. 


A feoffee to the intent to be tenant to the | 


precipe, is a mere enſirument for one 


| Purpoſe of form only: his wife ſhall 


not be endowed; nor his ſtatutes or 
judgments affe&# tbbe land; nor his 


term (if he — merge. 117. 


See 


; 


| 


Fraud or covin may, in juggen of 


'l 


A man ball not, by his baun be 
feoffment, acquire an advantage to 
hianſelf for, an a fqunded in wrong 
ſhall not, &y virtue of the crime itfelf, 
become legal, for the author! s ad- 
vantage, 118. 


8 


Fines payable to 8 | 


On copyholds granted for terms ns of years, . 


206 to 219. See Copyhold 
Fraud. 


law, avoid every kind o 395. 
INVALIDATES as much in a court of 
LAW, as in a court of equity. 391 

to 396. 


« What circumſtances and fats amount « 


« to fraud or covin, is always a 
queſtion of /aw. 396. V. infra, 
7 

C 45 of equity, and courts of law, 
have a concurrent juri i/diAion, to ſup- 
[ning and Telieve againſt fraud: but 
the , interpoſition of the former is 

often neceſlary, for the better inveſti- 
gating truth, and to give more complete 
redreſs. 395. V. infra. . 480, 482. 
Whether a tranſaction be Fair or 


e fraudulent,” is often a queſtion of 
law : it is the judgnient of law, upon 
facts and intents. 474. V. Jabra, 
„ 


Courts of equity cannot decree a deed 
made by a trader, to be fraudulent ; 
which is not fraudutent at law, and 
an af of bankruptcy. 480, 482. 
See 3 0 . 


Freedom | 


of a corporation—See ens = 


Law, Mandamus. 3 
Freehold, Freehatiher—$66 Sei jfn, 
Dili. 

The idea of a freehold and of a free · 


holder, according to the ancient 
dal law. 107 to 114. 


The idea which modern times annex to 
freehold and freeholder, is taken 
merely from the duration of the eſtate, 


Game 


108. 


4 


8 we” V_W F 


Same See Convidtion. | 
OF offices, by Hibops.” 221 to 226. 
1 1 See Biſbeps. 4 | {$1 1 100 
Great Heal 


Reſigned by the Earl of Hardwicke. 20. 


Delivered to three Lords Commiſſioners, 
Willes, Smythe, and Wilmot. ibid. 


2 ** 


Ln, aa hi 4 I) 


— 7 4 
_ DPabeas Cozpus, 


AN impreſſed man in cuſtody at. the Sa- 


** voy, brought up by his azl, to be 
ſurrendered in their diſcharge, muſt 
be firſt committed to the cuſtody of 
the marſbal; who muſt inflantly deliver 
him to the keeper of the Savoy. 339, 

340. See Soldier. WS 

Jued in vacation, returnable immediate 

before the Judge, at his chambers, does 

nat expire by the TER MAS coming du, (10 

as to require a zew writ :) but the de- 


fendant may be brought into court, 


upon the oL Þ writ. 460. V. infra, 

, OO 

And being then committed to the mar- 

. fhal, if he has no bail ready; (for, 
e court cannot commit him to a 


King's meſſenger 3) he may be after- | 


. wards brought up by RULE from the 
priſon of this court, ævithout being 
| GI to ſue out a new habeas corpus. 
ibid. Rt h : 
Med in vacation the perſon was 
brought 7nto court, in term-time. 542. 
V. ſupra, 460. 1 
For a wife. $542. See Baron and 
For a young lady, who hid been decoyed 
away from her father; but now de- 
fred to continue with him. 606. 


| This avrit alſo iffued in vacation; and 


was returned in court, (ut ſupra. 460, 
542.) 606, 68. x 0 

No peer or lord of parliament hath privi- 

. lege againſt being compelled by proceſs of 

the courts in Weftminfter-hall, to pay 

. obedience to a writ of habeas corpus 

directed to him. 632. See Privilege. 
For an impreſſed man the rule was diſ- 


charged, upon the merits ; but wwitb- | 


4 1 * K 
* N WW 4 mn * N * 
7 N F ed? LL ad ua "IA" K * nn . . — 
* 1 e 989. e R * . „ 
4 * 1 305.2 : . - N 2 * 
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* 
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{ 
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— 
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|. out coſts. 637, And in another In- 
preſſt man's caſe, the man was diſ- 
Charged, upon the merits: but the 
court would zot give him coſts. 638. 
See Soldier. : | 
Hawkers, Pedlars, and Petty 
.  Chapmen. Es 
A Angle act of ſelling does not make a 
man suck a trader as thac he vaght 
to take out a licence. 613, 614. 


See Convictinn. 


High⸗ way 
The owner» of the foil may recover it in 
gectment; but ſubject to the eaſement : 
and he has a right to the freehold, and 
all profits above and under ground, 
except, only the right of paſſage. 
143 to 147. See Ejectment. 
Muiſances NEAR it. 337, 338. See 
Indictment for a Nuiſance. 
Repair of roads or highways, 1nCL0s- 
Ep by the owner of lands adjoining — 
iſt, Such owner may inclgſe, by his 
own authority: but under #wo con- 
ditions, VIZ. 7 $0 
Iiſt, He is obliged to repair, till he 
throws up the incloſure. 465. 
2d, He muſt leave /afficient ſpace 
and room for the road. ibid. | 
2dly, An open road lying through oper 
temmon fields, an act f parhament 
(a private act 15 G. 2. c.) was 
made for incloſing and dividin 
them. The commiſhoners directe 
a public road acroſs them, (which 
road had alſo exiſted before 3) and 
then allotted the lands. One, 
whoſe lot adjoined to this open 
road, incloſed it. He is not bound 
to repair it, under the general rule, 
(p- 465. ut ſupra: ) but the Han- 
let remains liable; as they were 
bound, before the act, to repair 
the former road. 465, 466. 
hange or alteration of à road or high- 
way, muſt be by a writ of ad quod 
damnum. 465. 
Repair of a road altered under an ad quod 
dammuium=— Eh, 
iſt, The owner of the land is zo? 


* P 


obliged to repair the new road ; even 
Si 4 though 


See a ES — 


% — 

; | 
* # ; 

WY $28 J 1 . ; 6 

2 = , 

1 z "Oy f ; 33 thou 0 ” a . F * , 4 

1 it was at firſt an open | 

* ic : / 4 3 

&Y * * 

=} — 


- the jury dirgd it to be incloſed. 5. 


8 * 


. 


N 5 Fliz. c. 4. may be found VM 


* , =. city, or at a berongb- ſeſſions: it is 


(by 31 Flix. c. 5.4 7:) only refrain- | 
t from being brought our of the 


County. 251, 252 


| For a nuiſance, in erecting buildings at] 


the parisn of T. Ax the King's 
common high-way there, and near 
the dwelling houſes of ſeveral of the 
inhabitants; and there -makin 
- * of ſulphur, c. c.; whereby 
the air was impregnated with no1- 
-  $OME and OFFENSIVE links, Cc. 
to the common awifance of all, Sc. in- 
habiting, Wc. and paſſing, Cc. 
3ſt, This is a ſufficient charge of the 


burifulneſs, under the word . noxi- | 
336, 337, 338. How 
ever, per Lord Mansfield, unwhole- | 5 


4e gus,?? 


» -  fomeneſsis not eſſential: it 15 enough, 
if the ſmell be % orFENSIVE, as 


* 4 


: 


do render the enjoyment of life and 


openty ,, uncomfortable. 7. 
C 4 Naanx the high-way, and 
NEAR the houſes, is ſufficiently 
certain. 337, 338. 
gdly, „At the PARIS 
ufficiently certain; without ſaying 
I the town or will. ibid. And per 
_ Deniſon, © vill”? and © pariſh”? ſhall 
be conſidered as co-extenſive, except 
on the ſtatute of additions, and 
that of appeals of death. 337, 
4 8. 5 * Fe 
On ö (1 J. 1. c. 22. $50.) giv- 
ing juriſdiction to the mayor IN SE S- 
8IONS, an indicdtment is the proper 


methods, as being the ordinary and || 


| common-law courſe ; (in which courſe, 
this juriſdigion ought to be exerciſ- 
ed :) but an 77formation will not lie; 
but ſhall be quaſhed on motion, be- 
cauſe there is no ſuch juriſdiction 

given. 389, 390. . 

For a nuijance, in jetiing a perſon (for 
ſeveral days) in the t- way of the 
public ftreet in London, to delFoer out 


is laying it 


N 


acid 


1 


| 


+ — 
q 


R 
„ b 


9 — * 
9 * : 0 
pal Matters. 
Y * 


PRINTED BILLS of the. defendant's 
occupation; whereby che ſaid foot-way 


Was greatly ai * „ De. — was 
 QUASHED ;, as a matter NOT 

-  indifable. 516. LS ues: 1 5 
Lies x or, upon an act of parliament 


which creates @ E offenct, and pre- 
ſcribes a - Ta nou ; 8 
. infra, 8a to 806.7 
For eæxerciſing à trade, contrary to 5 Elix. 
c. 4. See Trade, Soldier, Statutes. 


Ankerior Courts. 
Proviſo of 21 J. 1. c. 23. viz. 5 6. That 
that act (made to prevent removal of 
ſuits) ſhall only extend to ſuch as have 
an urter barriſter for judge or deputy, 
and who ſhall be actually pre/ext at 
the trial. 518. See Procedendo, © 
n * 
They may fſer afide regular interlocutory 
Judgments, in order to let in a trial of 
_ the merits: but can vor e aſide 
VERPICTS, except for irregularity ; 
(ot upon the merits.) g71, 572, 


- > Iiifozmation 

For a che „was denied to the ff 
ſender of it, (though the other accept. 
ed it, and even propoſed to fight with 
piſtols ) and he was left to his ordinary 

| 1 by action, or indictment. 
310. 8 

For a 3 rule to ſhew cauſe 
was granted, upon producing any 
cor iEs of che letters — * "A 
but ſuch copies muſt be /afficiently ve- 
rified. 402 a | 

This extFaordinary aſſiſtance ſhall nor be 
given to cheats and gamblers, againſt 

* "ory (who have 


. other cheats and 
fallen out — :) but the court 
their ordinary reme - 


1 
1 


will leave them to 
. 548. | hs. 
Againſt 7u/tices of peace, for REFUsING 
to grant a L1CENCE to an inn-keeper, 
under 26 G. 2. c. 31. was denied. 


556 to 565. V. infra, p. 653, 654. 


and p. 1317, 1318. a 

iſt, The juſtices acting for the dvi. 
ion have the soL E diſcretion, with- 
out any appeal from their judge 
ment, ibid. r 


3 3 2 


„4 Table of the Principal Matters. 
- 4; But if they abuſe this truf, by | of the perſons under whom the defend. 
wh. der Ne abou diſcretion | ant claims. (The preſent caſe was a9 
Wich partiality, malice, or corryp- | years.) For, though there be »o 
© - vent; they are liable to proſecu- tion, yet the court ought to-exerciſe 
ion by indifment or 1information, a diſcretion, after a' great length of 
+, "(poſſibly to an action.) bid: me. 433, 434. . infra, 1962, 
zd, Not for an error if ph e „ if 135 ng dhe 697 
their heart and intention be pure. 563. | Four informations were CONSOLIDATED 


NE „ | znto 3 2 c. 20. 4 4. 
. . œ Which" parmite- fodk--Jeave of - the 
| Information i dae of Quo Count. where the ſeveral rights can 


1 de properly determined in one inform 
For HOLDING A COURT OF RECORD, | ation. 53. 
S Jo * evithin a charter-borough and prefiding CDT the fn 
E23 therein, in the abſence of the bailiffs, | Int Anton end tenth. 15 


(to whom the right of holding it is 
given by the charter z) he not being | For exerciſing @ trade, contrary to 5 
dne of the bailiffs: which information | Elix. c. 4. not having ſerved an ape. 
: Das + brought by the protonotary and | prenticeſoip. | 
+ elerk of the crown of the great ſeſ- | 1. Being laid at a pariſh, is no reaſon 
ſion for Denbigh, at the relation of to quaſs it on motion. 366, 367, 
F. M. Eſq. * accoxpinG t the] 2. Qu. Whether that act extends to 


4 form of the STATUTE.” The de- villages, (as well as to cities, mar- 
fendant denies the fact; and then diſ- ket- towns, and towns corporate.) 


claims. judgment is given againſt 366, 367. 0 a 
him; iſt, Of offer; 2dly, © That 3. It needs not be averred that the 
the relator do recover bis cosTs, ac-| defendant did not ther (at the time 
CORDING to the form of the flatute. of the making of the act) exerciſe 
- + On” which -judgments/ error was| the trade; "367. 
= bag Ficoll | Information does not lie, where the juriſ- 
| It, This is no charge of uſurping | diction is given to a mayor 1 s28- 
the office of bailiff. 407, 408, | sioxs; as on 1 J. 1. c. 22, (about 
e 12 . culting of leather ] the proceedin 
"2d, The act of 9 Arm. c. 20. f 4, 5. mult be in the ordinary way, i. c. 5 
does not extend to the exerciſe off indidment. 389, 390. 
ſüuch offices in corporations, as do A Common informer is not intitled to 
not relate to rights of freedom: | the ſame diſcretionary indulgence of 
it is confined to corporate offices, | the court, as the party really injured, | 
and rights to freedom » Or other ſuing for juſtice and reparatian, 402. 


rate rights. ibid. 1 See Pradice. 
d. It never intended gs coſts, 15 F | 
ſuch caſes as the preſent : not be-| | 
ing a corporate franchiſe, nor affect- | Jnquiſtcion See Ceroner, 
ing corporate rights. bid. | Tf the coroner omits to take ay inquiſition 


4th, Yet a common-law information in | upon an untimely death, it may be 
nature of uo warranto will lie, for | . done by j uſtices of gaol-delivery, 
uſurping it without authority. ibid. |  oyer and terminer, or of the peace. 
gth, The common-law judgment, ©* of | 18, 19. | 
« ouſter,” was affirmed : the f#a- | But it muſt be done publicly and openly. 
tute-judgment, ** that the relator bid. . 
4 recover his cots,” was reverſed. | For, if it be found ſecretly and privately, 
. 409. | it ſhall be quaſhed. 19. | - 
Shall nur be 2 — 5 4 3 — of intitling. 147. See 
| length of quiet and unimpeached palſellion EVIGEUCE, 
* 7 1 | * ; | * Inſurance, 


A 
* 


: 


mutative juſtice, there is no reaſon 


wy Aa obale, even upon a double inſur- 


Adly, But, before the introduction of | 


1 2 a... Va. 


,_ | ance; they having received a pre- 


mium for the whole riſque. 492. 


| - evagering policies, it was . ſettled, 
.._ - (upon principles of convenience,) 


« that a perſon inſured more than | 


« once ſhould receive: but ons /ingle 


| * 9 faction ;** and that the ſeve- 


infurers ſhould <* all contribute 
deen nat.” ibid; i" 85 
z adly, And it is exactly the ſame thing, 
Whether a ſon makes both in- 
ſiurances in his own name, or uſes 
uche amp”: Fog others for his own be- 


3 nefit. . i | | 
 ._ qthly, The act of 19 G. 2. c. 37. 


expreſsly prohibits reaſſuring ; unleſs 
| — — ſnall become — 
or a bankrupt, or die and directs, 
that even then, it ſhall be expre//- 
d in the policy, to be a re- aſſur- 
r ance.“ 492, 493. a 
gthly, The idea of a double inſurance 
is, where the ame perſon is to re- 
ceive DOUBLE SATISFACTION 
for the /ame l/s, by reaſon of his 
having made wo inſurances upon 
the /ame thing. 493, 494» 495 


. * 
4 
7 3 


Gthly, But various perſons may inſure | 


VvVuariaus intereſts, on the ſame thing; 
and each, to the whole value ; (as, 
the maſter, for wages; the owner, 
for freight ; one perſon, for. rome 
another, for bottomree, Wc. -) 

- and this is not within the idea or 
reaſon of a double inſurance. ibid. 

. *thly, If ene perſon inſures the æubole 

wich one ſet of inſurers; and ano- 
ther perſon, with another ſet; and 

the firſt ſet are bound to pay the 
evhole to their inſured; they have a 
right to fand in his place, for a 
contribution (if they can get it) to 

de paid by the other ſet of inſurers 
to them. 495. _ 


why the inſurers ſhould. not pay the | 


« - ; _ * pf LEY 


8 


* Ay 5 5 323 1 5 f th, ; fy 8 35 0 N 89 * . 5 * A ” 'P 2 ; 
2 \ q 1 * * 3 * . 5 & a 
| | FF ; 9% *; Fn 
Intentton of che P,’ 
| NOR eoged . 


2 


Ms As between the infurers and in- 
* , - fared, upon the principles of com- 


1 70 wiſts, unleſs contr to laws... 233. 


272, 273. 285, 280. See Conftruc- 
ton, ? Deed, a a 1%. 4 A * 3 5 LF 4 * 
g 4 ?f 4 1 . . 1 * N 
| e 1 


Immaterial—See te ws, 
77 1 | . 1 
| * 


Judges / B. RK. 
At what reſpective times the pre 


May be entered up nunc pro tunc, | at the 
pw xr of the court. 148 and 
226. | _ 8 

As incaſe of a non-/uit. See Non-Suit. 

In ejectment, where one defendant dies 
between iſſue and trial. See Ejecb- 

nt Fas 7 


ment. | y ION. 
Interlocutory, may be ſet afide by an in- 
ferior court, in two caſes 3 vs. 
1ſt, For irregularity. ow 572. 
2dly, To let in a trial of the merits; 
even though the judgment be xE- 
Oran. | 


four 


— en 


Jurisdiſtion. 
The want of it, is a reaſon for quaſh- 
ing an information »pox-motign. 388 
to 391. If To Eo 12 


Jurcrs, Jury— Xe 


Special—fined 200. apiece, for neglect. 
ing to attend a trial at bar. 274. 
But the fines were afterwards. taten 
of, at the defire of thoſe who did 
attend. 274.” | . 

Are the ffrid and proper judges of caſes 
depending entirely on circumſtances ; 
as damages for criminal converſation, 
609g. See Verdict. N 

So, where the epidence is nearly in ægui- 
librio. 393, 394» 397. See Ver- 
dict, Practice. | 5 

But a verdict againſt evidence, or againſt 
greatly preponderating evidence, may 
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_ « withogt a power ſomeaubere, to 


) 


AJuſtices of Peace. 
A juſfjce of peace was appointed ower- 
feer. The ſeſſions, upon his appeal, 


_. diſcharge the order which appoints 
him ſo; it appearing unto them, | 


« that he had for ſome years been, 
* and was at the time of the nomina- 
« tion, and alſo at the time of mak- 
„ ing the order of ſeſſions, an acting 
© juftice of peace for the ſaid county, 
c refiding within the ſaid pariſh, and 
A ſubſtantial houſekeeper there; 


« and alſo a lieutenant of marines in 


his majeſty's ſervice upon half pay; 


% AND that there are OTHER' /uffi- 
« cient houſeholders within the ſaid 
4 pariſh, for the doing ſuch office:“ 


they THEREFORE vacate the order 


which appointed him overſeer ; ſo far 
as it relates to him. And this court 
confirmed their order ; and quaſhed 
that of the two juſtices which appoint- 
ed him. | 
1ſt, The ons have a right of judg- 
ing, upon appeal, with the /ame 
latitude of diſcretion, as the two 
juſtices had. 246, 247- 
2dly, The court will tend every 
thing in favour of the Juſtices, 
upon their orders. ibu. 
3dly, They have zo need to give any 
_ - reaſon. 
be preſumed to have acted on proper 
grounds. #bid. 
4thly, If they give bad reaſons, 
which contain their whole reaſons, 
and manifeſtly conclude again/ 


them, their orders will be | bad. 


mo OO | 
 5thly, But if they give only an 11- 
" PERFECT reaſon, or an znconclufive 
one; (but not a repugnant one, or 
ſuch as the court are hid to judge 

to be their whole reaſon, and a bad 
one ;) the court ought to preſume 
their order to be right, 240, 247+ 
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ibid. And if not, ſhall 
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6thly, Qu. Whether the offices of juſ- 

tice of peace, and of overſeer in 

1 own pariſh, are ' compatible, 
7thly, Qu. Whether an ewer/eer"can_ 

_ appoint a deputy. | 1b ꝗ. 
Refufing to grant licences to keep inns, © 
or to ſell ale. 556 to 564, and 6533. 
See Licence, Information. 
Making a warrant” of : diſtreſs upon a 
poor- rate e ö 
1it, No action of treſpaſs will lie 

againſt the juſtices, though the 
rate and aſſeſſment be bad; if it 
_ never been appealed from.” 581, 
6853.5 156 TE. bs 
_ 2dly, Nor upon the warrant, not be- 
ing void fo as to make it a treſpaſs 
ab initio. ibid. : | 
3dly, And the juſtices can ot be zref< 
Fafſers, by what the officers after- 
wards do. 7. 
Committing both huſband A DU wire, 
pariſh-poor, RETURNING 70 the | 
riſo from whence they had been 
legally removed, without bringing a 
— 595 to 604. See Paris 
00 . : 2 5 


FO 
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Saad >» 


Land —See Seiſin, Difjei ts 
[OW alienated, in the times of the 
ancient feudal law. 107. See 
Alienation. e Rag l f 


— 


Landlord. See Rent, Tenant, Statutes, 
Leaſes— 


Made under powers. 120. See Powers. 

A leaſe is a contract between landlord 
and tenant, by which 30 are bound 
in utual ſtipulations : and it can be 
no leaſe, unleſs ſome perſon agrees to 
hire the thing demiſed, and to pay the 
rent, 122. h 

For, a ſale, and a leaſe, are the ſame 
ſpecies of contract. ibid. 


Leather. 


Cutting it. See Statute.— (1 Fac. 1. 
c. 22. § 50. under p. 389, 390. and 


| 


again under p. 498, 499.) 
Legacy 
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„ the legacy 
te time is part of the condition of its 
 . becoming pa 
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Of guo wvarranto informati ons See In- 
| 9 * in Nature of Quo FVarranto. 

Of bouds—about 20 years is commonly 
taken to be the general time: but it | 
has been left to a jury, upon 18 years | 


r If put in Mo, are triable by the 


Adly, 


© 219%, 
$208 9 
* | 


Is a wefed intereſt when the rime is 
: ment only'; and not | - 


- annexed to the pa | 
y itſelf: otherwiſe, where 


ble. 227. Pei: | 
The term /2gacy** may be applied to 
. land as well as 


Z E, 
% 


* 8 * E ? 
1 x FI 
Licence | 15 


n have the ſole diſcretion. 556 to 
„565. See Statutes (26 G. 2. c. 31.) 
and information (againſt juſtices, for 


refuſin one.) * | | 
To l al. V. ſupra, and Information. 


Limitation £ 


(by Lord Raymond.) 434. | 
T London— 
uftoms— 


mayor and aldermen, by the mouth 
of their recorder. 249. But 
there muſt be a proper /urm/e, in 
order to this method of trial. 1614. 
2dly, The recorder certified ore tenus 
at the bar: (which has not been 
actually dene at the bar of his 
court, within 200 years paſt.) 
249» 250, 251, 252. 25 
The cuſtom certified by him, 
was, © That if one perſon has a 
« houſe which has AN CIBNT 

« lights froming oppoſite to, or over 

„ an adijoi 

„ foundation of a houſe, the owner 
« of the latter nous or ancient 
“ foundation of a housk, may 
« exalt his houſe, or rebuild upon 

cc ſuch ancient foundation any new 

ec houſe, to ANY height that he 


| | . . 

« A of W 2 ; 2 4 3 ; 
3 3 . 2 
I rere 


money. 271 to 273. | 


| , without cauſe 


dining houſe or ancient | 


* 


— « former, and f 

them: but this custom is con- 
| fined to meſſages or nog; and 
does not atend to or ereffions 
? er buildings. Joi, 
Mayor 1x $28510N8—his juriſdiction | 
under 1 Fac 1. c. 22. $ go. about 
_ - cutting leather. See Status. 
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| Their privileges. * 632. See Privilege. 
1 * . * 82 e N 
© +) 2 *. * 4 # *s * \ : ; « 


To hep ar ian the /juftices of the d, | —— — 


WMandamus -. 

O compel a meeting under a by-law. 
"See Boba ood iS, 
To approve a 28 arbitrarily and 
approved of. See 


By-Law. | | N 

To a wifter to exerciſe hig viſitatorial 
«c power over the. temporalities of a 
te cathedral church, concerning the 

"© intermediate profits during the wa- 
* cancy of a ftall — denied; as be- 
ing a matter proper for an action at 
law. 567. 7525 


* 


Saxime. 


% Boni judicis oft, ampliare JUSTI- 


«© TIA“ is the true text: not 
% juriſdictionem. 304. 
Moner 


Payment of it into court. 
Practice. 


| 578. | See 


Woztgage— We 
By Bankrupts. 477, 478. See Bank- 
rupt. , WG | 


Mutual Debts. See Ser-, Statutes. 


1 - 


New Trial —See Practice, Repleader, 
| „ 

OR exceſſivene/s of damages, . 
F See Verdi. * ” wa 
Is no more than having the cauſe, more 


« ſhall pleaſe, againſt and : oppoſite | 


another 


79 


deliberately conſidered by 


a carts int «6 t Wc 
5 — 1 hs 4 
2 that unjuſt yer 


e, the P, 


OY 


by 2 
| - Nuiſance we 


; 


* 


Calling 
will nat make it ſo: 


| the law, 267. 


this can de. ater 


a7 bh aun Le | The perſon, jnjured by a nuiſan $3 
pO on in y a nuifance ma 
hon oe 565 * we: whole of it; where 4 

* 5 abe bly from exceſs ;' but only þ 

| _ K jew ht 7 much of it, as by its exce/; above What 

* ew 01. is allowable, conſtitutes the nuiſance. 

more hi br than they'| 267, 268. 

4 ark : Und" why che do Ae, — naxious = ve 
PY ſtenches, in a NZ4ar the 

m . en. «which 45 ought 49 be | king's d a” EAR ſeveral 
— * 82 39 I . dwelling-houſes. 336, 337, 3386. 

| ; 15 dee r for a Nuiſan 


+7) 


wt „ po 6 , 4 
4 A 8 * 1 ö 
Adios ſtraws; 8 AGAINST 
dne, ee, rule for 8242 
vo the other, as in caſe of 7 
ſuit, purſuant to 14 C. 2. f. 17. 5 1. 


* 
13 
* 


Vet this defendant cannot have his | 


._ coſts taxedas 1 in caſe of non- ſuit; be- 
cauſe the ca ſe of a non-ſuit does NAT 

. here exiſt: for, if the plaintiff be non- 
| ſuited, he muſt be out of court as 
againſt both defendants ; whereas he 
has obtained judgment againſt one of 
them. 35% 

; 1 

. Notice — 


l 


Of an inquifition at the afſizes, upon an 
untimely death, where the coroner has 
omitted to take one—1s neceſſary. 19. 

Ol being elected on the livery of a com- 
pany—gi ven, to attend at the next 

4 court of aſſiſtants, to take upon 

« him the livery.” 239, 240. 
1ſt, The notice ſhall be zntenged to be 
regular : fer Deniſon. 240. | 

2dly, A livery-man of the company 
ought to know when the next court 
is: per Lord Mansfield. 239. Yet, 
N. B. This court was uncertatn : 
for the time of holding it was ap- 
pointable by the maſter and war- 
den. ibid. 

'To corporators—of courts, which their 
general duty obliges them to attend— 


ce 


Þ 
* * * 


3 
> 4 


EVE - | 
A | a 
Difices. 


RANTS of them, by biſhops. 
9 221 to 226. See . | 


Oꝛders 


Of jouſtices are intitled to all Aw | 
preſumptions. 246, 247, 248. See 
this at large under title Juſtices of 
Peace.“ 

Of ſeſſions, upon a turnpite- act, for 


digging materials in PRIVATE foil. 
See Turnpikes. 


An order needs not be fo fridh i in forms 
as an indictment muſt : an alternative 
charge is not good in an indidtment ; 
but may be good in' an order. 400. 
This was an order on 11 C. 2. c. 19. 
$ 3. for preventing frauds by tenants ; 
the orders were affirmed ; though it 
was objected, as follows, viz, 
iſt, That it is only an alternative 

charge, * that the defendant aided 


— — 


« and aſſiſted in removing OR con- 


« cealing the tenant's goods.“ ibid. 


29, It is not charged, “ that the te- 


% nant himſelf did remove them ;** 
nor, that the defendant aided and 
« aſſiſted him.” ibid. 
To appoint ever /cers—appointing MORE 
than FOUR, is bad. 452. 
For afe/fing one pari/h, in Al b of another; 
purſuant to 43 Elix. c. 2. F 3. 
iſt, If within the /ame hundred, two 
juſtices have juriſdiction. 576, 577. 
2d, If the hundred is not ty then 
the $23510Ns are to aſſeſs any other 


where it muſt be perſonal. 540, * 
See Digfranchi ement. 


parith within the —_— ibid. 


12 24. 


. 


: P — 
* 5 0 * 7 * 7 Ro Y 9 EV in 4 7 85 
1 2 ** - 
„ 


58 2 1 
r . 


5 + No. 131. 


þ Eh we 132.” 
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under 3, 


” which was never di charged. 
Ne. 134. The wir R and four children 


* 4 * 


34 The we þ 
both 
£ 3 or - divi/fon — 


ee bene, 7 ws 4 


ON 


„Orders of Bemwval. * 


this ſort. 52, 53. 
e juices ON a. wer |. 
to remove a wp Lev oor woman' from her 


ene ow t property, upon her ff. 


. pa) 22 to become . 


paying the | LaNp- lar, amounts to 
4 V . r. 11. $ 6 
although he be it again, by | 
_ the landlord, (or a tide-waiter by the 
colleQor :) ve this, though at . 
tuo quarters on 247» 248. 
No. 1 3 apprentice. (by pariſh A0 
denture) voluntarily permitted by her 
maſter to go and — elſewhere for 
ber own Benefit, and 210 
ſerving another maſter, in another 
pariſh, above 40 days; then return- 
ing to her indenture-maſter, and ſtay- 
5 with him only 8 days, at the end 
hich, her apprenticeſhip expired, 
is ſettled in that other maſter's pariſh, 
where ſhe /erved 40 days: for, ſuch 
rvice was UNDER the indenture, 
27 
308. 


of Richard Crockford jun. were re- 
moved from Ilvetbam to Alton : 
which order was confirmed by the ſef; 
fions ; and both orders were affirmed 
by this court. This Richard Crock- 
Ford's father and mother came by 
CERTIFICATE from Alton to Elve- 
tbam; where this ſon was Born, 
SUBSEQUENT fo the certificate. He 
became a hired ſervant to Sir Harry 
Calthorpe, at Elvetham, (the place of 
Sir Harry's refidence,) and ſerved 


%Y _ 1 
1 oy * 5 ; 

I > F -Princ 

l 2 : % , ; Frinc 


1 that | 4 
— op are Abi the 5 Aſervie 


” The geen rk how to ntl al 1 


tenant's | 3 


frogs 
s r abut f CY if 
EC en kenchag A ANC | 

"his "(aid. _— re $ bird year 


y Th, Though a ſervant waj g ain 2 
ſettlement in a place where his 
maſter has none, or where the 
maſter never reſides "himſelf. ibid. 

2dly, Yet this ſervant gained 0 
ſettlement at Scarborough. ibid. 

_ 3dly, Here was not any finiſhing or 
end of the original contract, by 
what paſſed at Scarborough e on 
the contrary, it was adjourned, 

and continue; and the re-biring 
for the third year was tranſacted 
at Elvetham. So that the whole 
was a CONTINUATION of the 
original ſervice firſt BEGUN An- 
der the certificate from Alton. ibid. 

No. 135. An order of CONFIRMATION 

(upon appeal to the ſeſſions) is conclu- 


order of D15CHARGE OF REVERSAL 
is only final between the two then con- 
tending pariſhes : and no third perſon is 
bound thereby. And this diſtinction 


him, in all, ten years. But the 


* T have abridged the caſes under this head, very fully ; for the accommodation of gentlemen 


who give their aſſiſtance at the quarter-ſefſions. 


++ N. B. Theſe numbers correſpond with rhe guarto edition of my Settlement Caſes: wherein 


are ſubſequent to 


} 


all theſe caſes are + wy at * ; together with 130 others Rr to them, and likewiſe ſuch as 
13 ſonable : ' 


355 Thoxzuſ? ME been where pro. 


is fully ſettled, and quite juſt and rea- 


* 
* 
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ed 181 e ſettlement of 
the Lale and. | Sig Dona bo | 
FT — 4 he N D 
* Ell bam, he e by 
Ano r. | 
* Altan, which gave . Nee 5 
woas that proper ſettlement. 316 to 
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ve, and binds all the world: but an 
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No. 142. An apprentice (by pariſh-in- 
' denture, till 24) was, by a molt ex- 


i- s. year, 


by 98, 1 1b 


unſit 374. 
CI 1 firing ay eleven months, | 
cc and to ng a month's. ice it, 
cc beyond the eleven months —is a 
hirin a year. 372. 

Ns. 8 75 . _ made concern- 
ing the neceſlity of a pauper's taking 
out adminiſtration, in order to gain a 
ſettlement: but this queſtion was not 
now determined; becauſe it was 
holden to be ſtated as a fact, that 
* the pauper had a derivative ſettle- 
« ment, (exclu/ve of the claim 

under adminiſtration.) 435- 
Ne 141. A hiring for one year, to wit, 
* from Michaelmas 1752 to M. 1753, 
* evith liberty * to let himſelf, for the” 
« har vet month, to any other perſon,” 
is v0 hiring for a year. 496, 497. | 
The conftru#tion has been favourable, as 
to the ſervice ; but more ftrict as to 
the hiring. ibid. | 


plicit and formal acREEMENT be- 
taveen his maſter and himſelf, bis- 
CHARGED from his apprenticeſhip, 
and the indentures delivered up; the 
apprentice being n UNDER 21. 


* He them left his maſler; and was re- 


gularly hired for a year, and ferved 
for a year in A. He gains no ſettle- 


1 1 4 . 
* , _ 
pot * ee 
Fo } 0 


Ne. 243, 
4 


» * & * 
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Fd 1s not obliged, « even 92 1 
1 0 rate a perſon 


ment in 4. 500, 50 Os 


, The > The. \infant's conſent bs | of nd 
RISE 


* . 
fulequent 4 © a 
N * the hiring * 


- - Ing by the maſter's leave and con- 


'* | ſent, and ſoa ſervice ux BER the 


-, indintyres - 501. 
Lf PYLIC1T leave given by the maſter 
+ Zo @"PARTICULAR ferwicez but 

intended to be general, and even 
© founded on a/miſtake. ibid. See 

"vente, c_ 307, 308, -. 

Daniel Harriſon » Mary his wife, 

and William their ſon, (an infant, 2 
went y CERTIPICATE f0 reſide 2 
Cold- Acton. Her Father, being 


felled of a term in a tenement 2 . 
Alton, died intefate, leaving her and 
js ve other children. Daniel and ſhe, 


and Yilliam, (then under 5 years of 


. Age.) entered and took poſſeſſion ; and 


aniel and Mary have occupied ever - 
ſince, (being 294 years :) but xo 
adminiſtration was ever granted either 
to them, or to any other perſons. Wil. 
liam lived with his father and mother 
in the ſaid tenement, till apouT 8 
or 9 years ago: when he married, 
and lived ſeparate, but gained no 
other ſettlement. Daniel (the father) _ 
ſerved the office of tithingman for the 
ſaid pariſh, for half a year, about 25 
years ago; and the ſame office again, 
for another half year, about 5 years 
ago; the cuſtom there being © toſerve 
it for half à year only, at a time.“ 
All of them were ſettled at Cold. Aso 
ron. 510. 
iſt, The 9, io V. z. c. 11. men- 
tions the * taking a leaſe of a tene- 
« ment of 10 l. per annum value, 
or executing ſome annual office in 
« the pariſh,” as the onLY me- 
thods by which a certificated perſon 
can gain a ſettlement. 507. 
2d, But, by a reaſonable conſtruction, 
an ESTATE of a man's own, from 
which he cannot be removed, is 
within this act. ibid. | 
zd, The oflice ſtated in this cuſ- 
tom is not an ANNUAL office ; 


but 


gained no ſertlememt 3. gs be- 155 
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$1.0), $6 hip” * bp of the pre- 


"Ine 10 /of Date, A 
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An — of Mon: made o appeal is 
rot obliged to ſtate the caſe ſpecially + 
and, where their expreſſion is not ab. 

- ſolutely clear and explicit, they ſhall | 

be intended to have done right. 

| N.. Fat | 
Hd or children, may be hired for 

l rene and gain a ſettlement by 

the ſervice: (by 3, 4 V. GM. c. 11. 


8 2 4 44 25 be — | 


Was to 


22 
here py Nach a right as xen- 
Soy 1 BY as 


Ae e a 20 
; which will 


88 
e whether the mere poſſe 


5 d wirwouT adminiſtration, be 
d ſufficient to render irremove- 


i ſent 3 
Vi 
den 


derivative 
8. 2 from his father. 


muſt have the ſettlement of the 
father, 1111 they acquire ano- 
ther for themſelves. 2 
Ne. 244. 2dly, A critical and 


„„ of words and expreflions | 
be admitted, to -06-/02d | 


hall zo? 
this. ibid. 


3 


An unmarried perſon, not 


awhen 12 ed. 6, » 4 « 48. 
2d, One was bad S be- | 
ing then married; his wife died; 
then the hiring was completed by the 
rincipal, who ſtood at liberty to 
| bw diſſented. This man was holden | 
unmarried, when hired. ibid. 


was hired to work in -filk-mills for 
5: but the maſter was not to fi 


diet, or lodging; and the sERvICE 
be only of Hom hours in the fix 


1 8 n. chili of all parents | 


ö 


No. 146. An infant, of 8 years of age, [ 


c. 30. 6 22 


Noe. 148. 


wache , and all the reſt of the 
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term, by the ie next of Lia | 


I 


a CONTINU 


— in 
Dee 


2585 ſpace of 


No oy WHOLE year, is made eſſential, 
iſt, The ven beer makes it a 


continuance in the ſame ſervice. 593. 
2d, If there be a continued. ſervice 
for a whole year, it is enough; 
though the hiring and the ſervice 
be not both under the ſame contract. 
provided there be bo4 a hiring for 
a year, and a ſervice for a year. 


347 4 pb. mee f the I 
© e er- 
"_ ſhall Noe! hurt. ibi. 4 
4 ut a total diſſolution, or an ab- 
ſolute 22 or what entirely 
breaks the connection, is fatal to the 
ſettlement: for it muſt be an nin- 
terrupted (i. e. an undifſolved) con- 


tinuance of the ſame ſervice. 593, 


594» 595+ 

ating the beaſe to the poor 3 
tax, evithout expreſsly naming the 
tenant, is ſufficient to gain a- » — 


ment: the land-tax, poor's rates, 
and all other parochial taxes were . 
Ey the ert and the receipts given 


id 


to him, b y the overſeers, in his owt 
name; and he had agreed to pay them. 


This rate was „ on 7. C.“ (who 
yas the landlord) «© os tenant.” ? 
623. 


1 
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pay Lituituant of Marines, appointed. | 


- . overſeen of the pariſ-where he re- 


des and acts. 246, 247. See Ju. 


5 race of. Peace. 5 . 45 . 8 
Na greater. number than rous can be 
„ pointed, 445 to 455 
* 15 4 5Y iow. I tag, 2 we The ; hah 5 


Error (writ'sf) to reverſe an outlawry, 


ns prefent'-one was in London, for 


g treaſon, in diminiſhing the coin.) 
Iſt, After plea, the defendant may 
have | counſel, upon the collateral 
- mareer;":: OgFe 5+ 7 + 


_ 2d, If, upon being arraigned, the 


defendant pleads non identity, it is 
to be tried inflanter. 638, 639. 


3d, If error in fac be alleged, the 
Attorney General may confeſs it, 


tho not true: but he can zor do 


ſo, if the error aſſigned be an er- | 


ror in law. 642. 
- 4th, Eight errors were objected; 
( hich were not now determined.) 
1ſt, That the ſecond capias ought 


to have had either 3 or 4 months | 
between its teſte and return. 


639. | 


; . 2d, That there was a diſcontinuance þ 


of proceſs. 639. | 
za, That the outlawry was ſaid: to 


be pronouuced by Mr. King, the | | 
the Lord 


Coroner :- whereas 
Mayor is perpetual coroner ; and 


the Recorder is to pronounce the | 


outlawry. 639. .. 
| th, That he x. 26 ſaid to be out- 
lawed ſecundum legem et conſuetu- 
diinem regni. 640. * 
$th, That the name of office (vice- 
comites ) is not ſet to the return 
of the ſecond exigent. bid. 
Sth, That the writ of proclamation 
F is zefted and returned upon the 
ſuame day. And the return does 
not ſpecify the particular procla- 
matidns. ibid. | 


$ 


Vor. I. 


A Table of 'the Principal Matters. : | 
nd | th, That the defendant was ont off + i 


| 


„ 


* 
\ 


| 


the kingdom when the outlawry - 

was pronounced. 649. _. 
Sch, That the hu/?ings. are not ſaid 

to be holden, in and for the 
city of London. ibid. 


Parith⸗Cle r. 
THE office and the fees are (both of 


= 


368. See Probibition. 


Par iſh-Poor. See Orders. 


RETURNING to the pariſh from wvhence 


removed, without bringing a certifi- 
cate, 1s puniſhable by two ſtatutes, 
©VIZ. 13, 14 C. 2. c. 12. 4 3. and 17 
G. 2. c. 5. § 1. by commitment to 
the houſe of correction, &c. 596, 
597: „ 
Iſt, Qu. whether a previous conviction 
be neceſſary, upon the former act: 
(the latter expreſsly requires it.) 
598 to 604. 
zd, Qu. whether a wire returning 
with her huſband, to the pariſh 
from which both were legally re- 
moved, and bringing no certificate, 
is liable to commitment, as well as 
the huſband. ibid. 
3d, Though 13, 14 C. 2. c. 12. 53. 
is in expreſs words, tied up to per- 
ſons going ro wok k in another 
pariſh, yet it has always been con- 
ſidered as general, and not being 
tied up to that particular caſe of 
going to work, only. 601. 
4th, But a general commitment to 
the houſe of correction, UNTIL 
' . diſcharged by due courſe of law,” 


(indefinnely, and without limita- 


tion of time,) is net good within 
eil her act: for, the former requires 
Puniſoment as a dagaleud: and the 
latter requires the being kept to 
hard labour, but limits the confine- 
ment not to excced one month.” 
662, 603. 
5th, An aclion lies by huſband and 
ai e, againit the juſtice, for this 
illegal commitment: although it 
: t aroſe 


them) of temporal cognizance. 367, 


- 


_ 


„ 
o r * 
os n e 
o * % . 0 
— — 
— — — = 
SD Lal 


na 
P OR EEE 


. * 
8 2 r 
1 A 8 FN = LI a. codon 
1 8 + - 2 
Err 1 
— — * 
— — 


FR * x 3 
* ; 4 


A Table of the Principal Matters. 


atoſe from the huſband's illegal 
act, 602, 603. 


Parliament, 


Lord: of it— their privileges. See Pri. 
vilege. . 

Papment of Money into Court. See 1 
; P ractice. 55 'N 


See Security of the Peace, Ae 
tachment, Articles. 


Peers, 
See Privilege. ' 


c 


Their privileges. 


. Plea. 
Inmaterial. See Repleader, 
Liberty to amend it. See Repleader. 
Mable (within the terms of the uſual 
judge's order, giving time to plead, 
upon certain terms, whereof one 1s 
% to plead an z7ſuable plea—) A 
Plea (to an action upon a bail- bond) 
« of 23 H. 6. c. 10. and that the bond 
de was taken for eaſe and favour, 
* C.;“ 75 an iſuable plea, within 
| 4 ſuch order. 605. 
0 


is a plea of tender. 59. See Plead- 
ing. 3255 c 
But Tot a plea in abatement. ibid. See 
Pleading. 88 N | 
Pleading. 


An account ftated is no extinguiſpment of | 


the original debt: and therefore it is 
no plea in bar to a demand of a debt 
of the /ame degree. 
xots of hand be pleaded in bar to an 
action upon ſimple contract: though 
a bond may; becauſe it extinguiſhes 
the debt. 9. But one bond cannot 
be pleaded to another. ibid. | 
A plea of tender, is an uable plea, 
within a judge's order giving time to 
plead, upon the uſual terms of plead- 
“ ing ifſuably, &c.”? 


A plea in abatement is not ſo; (becauſe | 


it tends to delay the plaintiff.) ibid. 
A plea calling a thing a nuiſance, cannot 


_ | Hue muſt be taken upon a fin 


Neither can a | 


Replender.. See Repleader.. 


uſt gle voix: 
but it is not neceſſary that that ſingle 


point ſhould conſiſt of a ae FACT 
only, (As if the defendant juſtifies 
under a right of commer, it is a good 
rephcation, and not multifarious, to 
traverſe, that the cattle were the 
* defendant's bon, Ax p that they 
« were levant and couchant, AN 
that they were commonable cattle.) 
320. 3 | 
ere the awhole plea is denied, the 


Wh 
replication mult conclude to the coun- 
try: where only a particular fact is 
denied, it muſt conclude with an aver- 
ment. . | 

Where a corrupt agreement is pleaded, the 
replication may eiiber reply © that 
« the bond was given upon. another 
% account, and traverſe the cor- 
rupt agreement with an ab/ue hoc; 
ox may deny the corrupt agreement 
directly, and conclude to the eountry. 

Condition to indemnify againſt all claim 
of dower BY @ widow, and againſt 

all fs, charges, Sc. arifing there- 

From. Breach aſſigned, in a bill in 
Chancery, brought BY the awidow's 
. SECOND HUSBAND, for arrears of 
dower : in which ſuit, the plaintiff in 
the preſent action had expended gl. 10s. 
for coſts. Judgment for the plaintiff, 
on demurrer. 575, 576. EO 
iſt, This is within the words and 
meaning of thecondition. 576. 
zd, The obligee, being already 

damnified, has an immediate right 
to be reimburſed, without waiting 
the determination of the ſuit in 
Chancery. bid. 


4 


Policy of Inſurance 

On an Zaft-India vip, its body, tackle, 
apparel, &c. and other furniture; 
againſt perils of the ſea, Ic. and fre, 
_ (expreſsly ;) to any ports and places 
beyond the Cape 7. Good Hope, and 
back to Londen. At Canton, the ſhip 
ſtayed 70 clean and refit : in order to 
which, all the /ails and furniture were 


TAKEN OUT of the ſhip, and put 


alter its nature and make it ſo. 267. 
| | 12 


: 4 


into a wwarehouſe built for that purpoſe 
8 | ON 


 Poor=-Tax. See Orders; Statutes 5 


= The limitation and modifying of eſtates 


The intent of the parties who gave the 
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| b& ARB AN k inthe river there: 
where they were accidentally bur, 
This was found to be the avel/ known 
and eftabliſhed> us AE; and to be 

' prudent ; and to be for the general 


ed. 47 to 353. 
iſt, 


to 555 | . 
2d, If the loſs happens by the varia- 
tion of the chance, or alteration of 
the voyage, or other fault of the 
'owner-OR maſter of the ſhip, the 

Inſurer ceaſes to be liable. 76:4. 


3d, Otherwiſe, if the thing be done | 


in the zgſual courſe of the voyage, or 
ex juſtã cauſa. ibid. | 
4th, So, if a ſhip, warranted to de- 
- part with convey, goes out of the 
way in order to have the opportu- 
nity of convoy, this is z#deviation. 
ibid. . 
gth, The ęſential means and neceſſary 
intermediate ſteps muſt be taken to 
de inſured, as well as the end. 76:2. 
th, What muſt neceſſarily be under- 


food, makes a part of the policy, as 


much as what is expreſſed. 7b:d. 
Sth, This is a loſs within the voyage, | 
though it happened (ſtrictly ſpeak- 
ing) upon /and. ibid. Pe 
Sth, But the inſured have no right to 
change the bottom ; though to a bet- 
ter or ſtronger ſhip. 351. 
gth, A deviation (without neceſſity) 
determines the policy, and diſcharges 
the inſurer. 351. | 
DovsLe inſurance —what is, and what 
is not ſo; and its ee. 490 to 495. 
. See Inſurance. 


(43 Flix. c. 2. $1.) Rates. 
„ Powers. 
by virtue of powers, came from equity, 
into the common-law; with the /fatute 


of uſes. 120. V. infra, ſub 1146, 
1147. . | 


| Genefit of the inſurers and all concern- | 


Nis is a loſs within the words | 
and meaning of the policy. 347 | 
| 55 U | 


powers, ought to govern every conſtruc- 
tion of them: 120. I 
25 . 


4 * 


They ſhall not be excteded; nor their 
conditions evaded; but ſhall be 
. STRICTLY purſued, in form and ſub- 
france: and all acts done under a 
ſpecial authority, nat agreeable 76 it; 
nor warranted by it, are vol b. 120. 
« To make leaſes, is, of all kinds of 

powers, the moſt frequent. ibid. 

1ſt, The plan of this power, to 


« make leaſes,” is for the mutual 


advantage of poſſeſſor and ſucceſ- 
. 3 
24, The /urceffr therefore muſt not be 
prejudiced in point of remedy, or any 
other circumſtance of full and am- 
ple enj oyment. ib d. 2 
za, The two uſual methods of leaſing 
are; either“ at the / rent, or 
« upon, fines : and the conditions 


in favour of the ſucceſſor muſt be 


purſued, not only literally, but ſub- 
antially; 121; 122; 

' 4th, If the ancient rent is to be reſerved; 

it muſt be reſerved with ALL the Be- 


: neficial circumſtances. ibid. And pe- 


cifically too, (not generally only; 


that the remainder- man may be un- 
der no difficulty in avowing : for, 
otherwiſe; it will be a void leaſe, as 
againſt him; though good againſt 
the owner of the inheritance. ibid, 
5th; It can be 20 leaſe, unleſs both 
landlord and tenant are bound in 
mutual ſtipulations. 122. | 
6th, Where the lee never executed 
any counter-part; never entered; 
never coveganted to pay rent; never 
. conſented ; never accepted the leaſe, 
nor appears to have been in po/e/- 
fron of it, or perhaps ever known of 
it; and, conſequently, was never 
bound by it: ſuch a leaſe is no exe= 
curion of the power. ibid. Eſpe- 
cially, as there was zo clauſe of re- 
entry in it. 125. E 
7th, For, every fraudulent, unfair, 
prejudicial, execution of ſuch & 
power, in reſpect of theſe in remain- 
dier, is voip at law. 125. 


Sth, But it is no objefion to a leaſe 


made under a power, that it is i 
c TRUST for him who executes the 
« power : provided the legal tenant 
be bound, during the term, in all requi- 
ſite covenants and conditions. 124. 

| "23 SY 9th, 


* 


y . 


| 
| 
N 
| 
l 
| 


Practice. See Proceſi, Proceeding, 


i | Such a verdidt being found for the de- 


the court refuſed to grant the plaintiff 
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9th „The leaſe intended by every 
power of leaſing, is the uſual huſe 
. 3 leaſe, reſerving a rack-rent. 


524. 

_ . Toth, A leaſe, by virtue of a power, 
takes effect out of the ſettlement that 
gives the power. 123. | 


Declaration, Pleading, Repleader. - 


All enlarged rules ce to ſhew cauſe,” made 

. in a preceding term, mult be brought 
on before the laſt week of the term 

next following; unleſs particular leave 

be given to pollpone. 9. 

Verdict againſt evidence is, in general, a 

good and conſtant reaſon, for granting 
a new tal. 12. But, 


fendant, and the action appearing to 
be frivolous, trifling, and vexatious, 


à new trial; notwithſtanding its be- 
ing a verdict againſt evidence. ibid. 
V. infra, 54, 353. 664, 665. 


All cauſes landing for argument in the 


ſpecial paper, to come on in the ſame 
order in which they are there entered; 


and /o to continue to fland, till they | 
ſhall be argued : and none to be put | 


off, without a previous ſpecial appli- 

cation to the court. 52. 5 
A new trial ſhall not be granted, merely 

to gratify litigious paſſions, upon every 


point of ſammum jus, or in herd | 


actions, or after unconſcionable defences : 

' though the verdict be againſt evidence 
and the ſtrict 2 2 ons OO 

ra, 12. infra, 004, . . 

4 e al and fairly — at the 

bar, were ordered to be made REMA 

NETS; and to be heard (though they 

take up 2, 3, or more days,) before 

the dignitaries and ſeniors at the bar 

ſhall be again called upon to move. 

58. 

TH; 3 of motions at the bar was 
made 35 Lord Mansfield, at his ſirſt 
coming upon the bench; but was 
otherwiſe, ill his Lordſhip's time, 


ö 


and eſpecially in Ld. Ch. J. Holt's 


time ; when the junior barriſters uſed 


to attend many days together, wwiih- 


* 


out opportunity of making their mo- 
tions. 2zbid.' | | 
Judgment entered nunc pro tunc. See 
Judgment. a WA, 
A motion for a new trial, and a motion in 
arri of judgment, may not be made 
both together : the former « 1 precede. 


Bail—the different terms upon which 
principal, after a aurit of error brought 
5 24 oP See Bal > 

A verdict obtained by firatagem, or un- 

equitable methods, ſhall be ſet aſide 
WIr Hour coſts on either ſide, at 
leaſt; if not with coffs to be paid by 

the party, who % obtained it. 157. 

V. ſupra, under 12 and 54. 8 

Scire facias againſt terre-tenants—See 

Common Recovery. d 


The rule “about NOT gugſhbing on Mo- 


& TION, but putting tO demur,”” 


> does not hold, where the court which 


is proceeding, wants juriſaiction in the 
., Cale. 38840-3082" 5--: . 
An Eaſt.- India merchant being bound, at 
Bombay, in a bond, conditioned „ 70 
« appear in this court, to anſwer the 
& demands of a Black Merchant there, 
was permitted to"appear here, and en- 
ter into a recognizance with ſureties, 
in the penalty of that bond, and with 
the [ike condition; after notice to the 
Eaſt-India Company. 398. 
The court will aof ſet aſide (even on an 
offer to pay the coſts of it) a regular 
non prof. obtained by the defendant 
againſt a cou, informer: what - 
ever they might have done, if the 


plaintiff had been the party really in- 
Jured, ſuing for juſtice and reparation. 


Scire facias againſt bail, AFTER 2 
render ot the principal. See Bail. 


Of bringing into evurt, in term-time, 


upon a habeas corpus iſſued in vacation, 
and returnable immediate. 460. See 
Habeas Corpus, 

606.) | 
Rule to pay money into court, and have it 
| ſtruck out of the declaration; upon 
payment of cosTs; (in an action upon 
the caſe, for the uſe and occupation 
of a houſe;) was Ears as to the 
coſts 3 Ci. e. permitted ro be done 
2 WITHOUT 


* * 


E 


they ſhall have time a ſurrender their 


(under 460, 542, 


A 
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againſt being compelled by proceſs of 
the courts in Weſtminſter-hall, to pay 
obedience to a writ of habeas corpus, 


5 ir HOT paying coffs 3) the plain- 

tiff 's action appearing to be breught 

and * on foot, very OPPRESSIVE- 
LY. 678, 579. 


On the laſt day of a term, an attach- | 


ment cannot be moved for; except, 
iſt, for non- payment of cofts 3 or, 
2dly, againſt a ſheriff, for not re- 
| Oy a writ. 651. It may be 
moved “ to quaſh an indihment, (on 
the laſt day of a term :) but ze to 
quaſh an vrder. ibid. 5 


Prebend: Prebendary. 


Profits during vacancy —upon a queſtion 
about the right to them, an action at 
law, or a bill in equity, is the proper 
method: not a mandamus to the viſtior. 
567. See Mandamus. 


Preſcription—See Declaration. 


For a right of BURIAL in a chancel, 
claimed as belonging to his meſſuage: 
it was ſtated, “ that he had ſuch a 
« right; and that 2 s. avas due to the 
ve pariſp, for EVERY perion buried 
« in the chancel of that church.“ 


443» 44+ 3 
iſt, This payment is not a condition 


precedent, or parcel of the pre- | ' 


ſcription. ibid. TIES 

2d, But either a cu/fomary payment, or, 
at leaſt, a collateral preſeription. 
2 


Privilege 


Of attornies. See Mttorney. 


Of LoR DS of parliament - does not er- 


tend to prevent the court of King's- 
bench from enforcing obedience lo a 
baheas corpus, „o bring up a miſ-uſed 
„ qvife,” by ATTACHMENT. But 
the circumſtances of the cafe muſt be 
ſuch as nece/arily require ſuch a method: 
and it muſt be cautiouſly executed. 631 
to 636. (Where ſee all the particu- 
lars of Earl Ferrers's caſe, previous 


and ſubſequent to his Counteſs's 


| twearing the peace againſt him.) V. 
infra, next article. 
No Peer, or Lord of parliament, hath 


privilege of peerage; or of fariiament, | 


directed to him. 


Proce dendo 


Denied to a Borongh-court, who had tried 


632. 2 


a cauſe WITHOUT the PRESENCE N 


an Utter-barrifter, of 3 years ſtanding : 


(for, by 21 J. 1. c. 23. f 6. ſuch an 


Utter-barriſter ought, in all events, to 
be PRESENT at the trial.) 515. 


Proceedings 


Set aſide, for want of allorney's name to 
the proceſs; it being ſet thereto, wwith- 
out his authority. 20. 


* 


Procels. 
Attorney's name. See Proceedings. 


Prohibition 
To a tr. See V. ifitor. 


Declaring in prohibition—198, 199. 


1ſt, The defendant in prohibition has, 


pernaps, a right to demand its 
where the opinion of the court is 
againſt him. 198, 199. 


that his application · is groundleſs. 
198 to 205. | 
To the ſpiritual court, to ſtay proceed- 


ings on 5, 6 E. 6. c. 4.5 2. : which act 


contains 3 diſtinct claufes levelled 
againſt 3 diſtinct ofznces in churches 
an. l church-yards ; wiz. 1ſt, Quarrel- 
ling, chiding, or brawling, by words 
only; 2dly, Smiting, or laying vo- 
lent hands ; 
eveapon, or drawing one with intent to 
ſtrike. (For which 2d offence, the 


offender is, 1% facto, to be deemed 


excommunicate.) | 
1ſt, The eccleſiaſtical court may pro- 
ceed upon the zwo fir/t clauſes ; and 
are not to be prohibited. 243, 
244. But, | 
2dly, Upon the 7hird clauſe, there 
muit be a previous conviction, and a 
| T0 tranſmiſion 


zd, But the party applying for a pro- 
hibition has 20 right to inſiſt upon 
declaring, when the court are clear 


* — — 


zdly, Striking with a 


9 


= * 
—— „ 
— ———— — 


 3dly, But if they proceed for damages, 


To the ſpiritual court to ſtay proceedings 
for reſtoring a pariſh-clerk, ſhall be | 


If made payable certainly and at all 


® a declaration. hid. 


on either clauſe they ſhall be pro- 
ee, 244 NT 


Achly, The proceedings of the two | 
__ courts are diver/o intuitu: this, to | 
- puniſh; that, to amend. - 243, 


To the ſpiritual court—arTes en- 


Fence g- 


1. Shall zo go, unleſs defect of ju- 


riſdiction appears upon the face of 
the libel. 315. k 
2. Nor even where they have tried a 
cuſtom or preſcription ; provided they 
have adjudged againſt it. z6id. 
3. Otherwiſe, where they have tried 
a cuſtom or preſcription, and ad- 
judged for it; (becauſe they will 


N 


eſtabliſn it _ leſs evidence than | 
a 


the common law requires.) 315. 


granted: (for, the office and fees are 
of temporal cognizance.) 367, 368. 
To the /piritual court, to ſtay their pro- 
ceedings in a cauſe relating to the 
vill of a feme covert, who had power 


(by her marriage- ſettlement) to make | 
a will : qu. whether ſuch will muſt not | 


be proved in the ſpiritual court, 432. 
See Baron and Fene. | 


Promiſſory Note. Sec Bill f Exchange. 


events, it is a good note within 3, 4 
Anm. c. 9. F$ 1. Otherwiſe, if it be 
; contingent „and uncertain | whether it 
' ſhall ever be paid at all, or not. 227, 
228. See next below. | 
A promiſſory note given To an infant, 
© payable when he ſhall come of age, and 
ſpecifying the particular day, (vis, 
12th „A 1750,) is of the former 
kind. ibid. For, | 
' Iſt, This is certainly and in all event 
payable. ibid. - 
2dly, The diflance of time makes no 
© difference. ibid. 
gdly, Nor the 2 cc that *tis the 
* « day of the infant's coming of 
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thly, It is debitum in prefenti 
4 though folvendum in Pg mt | 
In the name of wo, but */igned\ by on x 
only; promiſing to pay on the death 
of G. H.; © PROVIDED he leaves 
« either of us ſufficient to pay the 
« ſaid fum ; on, ¶ we ſhallhe other- 
« wiſe able to pay it.” 325, 326. 
iſt, This is zo a ee note within 
3» 4 Ann. c. 9. F 1. being only 
eventual, not ablolute. ibid. N. 


ſupra. "SH 

2dly, If it had, the declaration might 
have, been againſt that one, /ingly, 
c yo 

3dly, But this declaration was upon 
an ab/olute note: which was not 
ſupported by producing this condi- 
tional note in evidence; but was a 
variance. 325, 326, | 


Hage.“ , 227, 228: 


1 


ye. C08 wy — A 
wo 


Quahers. 


EF USING to pay tithes, rates, or 
other rights, dues, or payments, to 
churches or chapels, for the ſtipend . 
or maintenance of the miniſter or 
curate, are compellable thereto, (if not 
exceeding 101.) by an order of any 
two juſtices of the county or place, 
other than patrons or perſons any way 
intereſted, (who may alſo order co/ts, 
not exceeding 10s.) Which order 
may be appealed from, to the general 
quarter ions; but ſhalk--% be re- 
moved into any other court, unleſi the 
TITLE of ſuch tithes, dyes, or pay- 
ments, ſhall be in queſtion. 485 to 


89. 

. The act of 7, 8 V. z. c. 34. $ 4, 
extends only to great or ſmall tir het 
and church - rates; and is temporary: 
but the ſubſequent act of 1 G. 1. 

fat. 2. c. 6. 4 2. makes the for- 

mer perpetual, and extends it to 
any tithes or rates, or any cuſtomary 
or other rights, dues, or payments, 
belonging to any church or chapel, 
which of right by law and cuſtom 
ought to be paid for the ſtipend or 
maintenance of any miniſter or 
curate officiating in any church or 
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2. Both acts direct that the proceed- 
ings ſhall r. be removed into à N 1 
otber court, (except the appeal to 
 ſeffions,) unleſs the TITLE ſhall be 
3. They mean that the title be really 
in queſtion, and upon ſome rea/ 
Foundation. of controverſy : but the 
mere general ſcruple of any Quakers 

to pay any demands of this nature, 
and their conſequential aſſertion, 


« that the right is in queſtion,” | 
(without ſhewing «pon what foot, ) | 


1s not a ſufficient ground for remov- 
. orders. 488, 489. 

4. Theſe two acts were 

Vvour to, and for the eaſe and benefit 
of Quakers : and it would frufrate 

their end and intention, if they 
might be thus evaded, either by 
their obſtinacy or mere general 
ſcruples. ibid. 

5. A certiorari having iſſued, 
grounded upon a pie but general 
affidavit on the part of the Quakers, 
c that they controverted the title to 
« theſe tithes before the juſtices ; 
« and that the title to them was 
«© REALLY in guęſtion; the writ 
was A Fg (upon its appearing 
that this general allegation and 
conſequential aſſertion had no bet- 
ter foundation than their ſcruples or 
obſtinacy as above,) quia improvide 
emanavit ; the return taken off the 

file ; and the order remanded. 488, 
89. 

6. But theſe acts ne ver meant to give 
the jaftices juriſdiction to determine 
upon the right and title, where they 

are really in diſpute and queſtion 
between the parties. 487, 489. 


Becognizance 


2 O remove an indictment from the 
court of oyer and terminer at Hicks's 
Hall, is a recognizance at common-law, 
and not within the Hat. of 5, 6 W. & 
. 8 
Such a commen-law. recognizance, not 


ade in fa- 


To remove 


2 


within the ſtatute, ſhall be diſcharged, 


complied 
any” cot. 


an inditment from the 
quarter- ſeſſions, upon 5, 6 FH. & M. 
c. 11. { 2. ſhall act be diſcharged 
before payment of coſts to the proſecu- 
tor, (after conviction,) if the proſe - 
cutor be PROVED h a//idavit to have 
been a civil officer, Sc.; AL THOUVORH 
his name be noT IN DORSBD as ſuch, 
upon the indictment: for the 3d ſec- 
tion does nat require ſuch an indorſ- 
ment, as necgſary to the court's giv- 
ing him cos; (though the ad ſection - 
does indeed direct it to be done.) 
54» 55 | 3 
But no co/#s at all are payable on that 
act; wnle/s the indictment was brought 
by the party grieved, or by a juſtice, 
mayor, &c. or other civil officer pro- 
ſecuting as ſuch. 431. 


upon the terms of it being 
with; without payment o 
10. 


Recovery. See Common Recovery, 


Bent. 
Act of 4 G. 2. c. 28. for the more 


«« effectual preventing frauds com- 
« mitted by tenants, and for the more 
« eaſy recovery of rents and renewal 
6 of leaſes.” 616. See Statutes, 
 Ejedtment, | 


Repleader 
Shall be granted, where the iſſue joined 


is immaterial and void, and does not 
at all determine the right : unleſs the 
caſe itſelf appear to be /o bad that no 
manner of pleading could have helped 
it. 301, 302. . 

So, where the iſſue joined is ſo very in- 
concluſive, that the court cannot tell 
how to give judgment upon it. ibid. 

But where it clearly appears that. the 
defendant can have no title or defence, 
whatever ſhape or form the'pleadings 
may be put into, there judgment ſhall 
be given and entered againſt him, 
without awarding a repleader. 299 
to 306. 

If a repleader be awarded, it muſt be 
WITHOUT cg. 304. | 
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In an information in nature of quo war- 


_ 7 _ranto, againſt a mayor, he claims | 


under an election, and ſwearing . * ad 
ſuant to a mandamus under 11 
c. 4. and ſhews an election accord- 


'ingly, and that he was ſworn purſu- 
ant to the ſaid ſtatute: but when he 


N to ſpecify the manner of his 
being worn in, he, (by miſtake, in 
following an old precedent,) ſhews a 
+ Fearing purſuant to the charter, but 


not agreeable to the directions of the 


mandamus- act. The replication takes 
iſſue on this ſwearing- in: which was 
found for the king; the defendant not 
being permitted to give evidence of his 
being ſworn in purſuance to the act; 
(which, however, was the fact.) The 
court held it right, that he was nor 
permitted to give /uch evidence. But 
as this and eleven other ſues were 
found for the king, without evidence, 
they conſidered the defendant's whole 
title, as one entire title, (though ſplit 
into parts by the replication ;) and 
were unanimous in ſetring aſide the 
verdidt uv ron payment of coſts by the 
defendant, and in giving him liberty | 
to amend his plea; as the beſt method 
of coming at the true ju/7ice f the 


caſe. jos to 307. 


'Beturn 


To a certiorari—may be taken if the 
file, on the wru's being ſuperſeded 
quia improvide emanavit. 487, 48s, 
489. See Certiorari. 

Of „nulla bena upon executions againſt 
_ bankrupts. 31 to 38. See Bank- 

rut and pot, 817 to 820. 


Boads. Sce Highways. 


Bules and Praftice of the Court. 


See Pratiice. 


The great end of the general rules of 
the court is, © to ao juſtice and 
therefore the court ought to ſee that 
it. be really attained, 301. 


10 


— 


—— | 


Security of the Peace. 
- 0 08 Peace, 


Seilln. See Di 72 MY 


T HE idea of ſeiſin, according to the 
old law, in the times of feudal te- 
nures. 107. 

It was the completion of 3 1 e e 
by which the tenant Was itted 
into the tenure; and evithout which, 
no freehold could be conſtituted or 
paſs. 107. 

| Livery of ſeifin— \ | 

1ſt, Is "immaterial, under a leaſe by 
virtue of a poaber e becauſe the 
leaſe tales effect out of the ſettlement, 

which gives the power. 123. 

2d, Mere taking livery, without entry 


charge with-the rent reſerved, 123. 


| Settlement 
Of poor. See Orders of Kasus. 
Of poor. The determinations _ | 


theſe laws ought to be accordin 
plain common ſenſe; without 2 fubtlety 


or uicely. 593, 595 
Sheriff. 


Doldier. 


No perſon liſted according to 29 G. . 
c. 4. F 14. ſhall be taten our of: 
his Majeily's ſervice by any proceſs 
other than for ſome crimiual matter. 
339» 34. 
But he may by ferrendered by his bail, 
in their own diſcharge. 7674. | 
it, An imprefed man, in cuſtody at 
the Sawey, may be brought up by 
his bail, by habeas corpus: and 
when ſurrendered, is to be firſt 
committed to the marſval, and in- 
ftantly delivered to his military me | 
who brought him up. zbid. 

zdly, A ſoldier at large (not in cuſ- 
tody at all) is to be firſt committed 
to the marſhal, but inſtantly ſet at 
large : per Lord Mansjield, ibid. 

A wolunteer under 30 G. 2. c. 8. is not 
privileged from arreſts. - But perſons 


Sen Bans N 3 
See Habeas Corpus, 


compelled againſt their wills, are pre- 
vileged by $ 20. of that act. 466. 


Statutes, 


or occupation, is not ſufficient to 


* 
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Statutes. See. Conſtruction. | 
5 Elis. c. 4. See Trade and Trader : 
See Indifment alſo ; and Information. 
5, 6W.&M. c.11. $2. See Cos, 
 Recognizance. 
5. 6 . M. c. 1I. $3. The proſe- 
cutor being a civil officer, Qc. may 
be + affidavit : it is not eſſen- 
tially neceſſary that it be #ndor/ed. 
54. 55. See Recognizance, And V. 
infra. EE | | 
18 Flix. c. 3. See Orders of Baſtaraye 
6 G. 2. c. 31. $ 1. See Orders of 
Baſtardy. | 
22, 23 C.2. c. 25. See Conviction. 
5 Ann. c. 14. See Conviction. 
3, 4 Ann. c. 9. $ 1. See Promiſſory 
Note. 1 
5, 6 E. 6. c. 4. See Prohibition, 
3» 4 Ann. c. 9. 57. 251, 252. See 
Indidtment. 
31 Flix. c. 5. 5 7. 
Indictment. 
9, 10 W. c. 15. See Arbitration. 


251, 252. See 


11 C. 1. c. 4. See Mandamus, Plead- | 


ing. | | 

12 2 1. c. 12. f 1, 2. See Declaration 
on Bail- Bond. 

24 C. 2. c. 4. F$ 14. See Soldier, Bail, 
Habeas Corpus. 

14 G. 2. c. 17. $ 1. concerning judg- 
ment as in caſe of a non- ſuit. See 
Non- Suit, Fudgment. 

8, 9 V. z. c. 11. $7. concerning ſug- 
geſtion of death of the party, upon 
the record. See Suggeſtion. 

5 Elix. c. 4. concerning exerciſing 

a trade in a village. See Information, 
Trade. 8 : 

3, 4W.& M. c. 11. § 6. concerning 
notice. See Orders of Removal, (un- 
der 247, 370, 371+) 

2e. 7. 55. C See ibidem. 

2 . . c. 18. 

26 G. 2. c. 54. (a Szſer turnpike act) 
See Turnpibes. | 4-4 

9 G. 2. c. 67. impowering to dig na- 

*zerials in private foil. See Turn- 

piles. 


1 Fac. 1. c. 22. 


§ 50. (about cutting 


jeather) gives the juriſdiction to the 
Lord Mayor of London IN SESSIONS, 


within the city, and ewithin 3 miles 


carpaſs of it. 


| 


iſt, This is =o ſummary pur;/difion 


given to the Mayor, PERSONALLY, 


| 89, 390. | 
* But only as head of this court 
of ſeſſions. ibid. | 


3dly, An infarmation therefore will 


not lie. 15%. But ſhall be quaſh- 

c d on motion. 1874. 

4thly, But the juriſdiction muſt be 
exerciſed according to the courſe of 
the common law ; i. e. by indi&ment, 

ibid. 3 

7 Ann. c.12, See Ambaſſador. 

9 Ann. c. 20. C 4,5. See Information 
in Nature of Quo Warranto, Manda- 
mus. And, | | 

N. B. This act is legally, clearly, 
and correctly drawn: per Lord Manſ- 

feld. 407. Judge Powell was the 
perſon who area it: per Fofter, Juſtice, 


5, 6 W. & M. c. 11. 4 3. No cofts are 


payable ; unleſs the proſecutor be 
the party grieved,.or a civil officer, &c, 
See Recognizance, Certiorari. © 


43 Eliz. c. 2. $1. See Overſeers. 

30 G. 2. c. 8. F5 & 20. See Soldver: 

17 G. 2. c. 16. A private act for di- 
widing and incloſing the common fields 
of Flecknow in Warwickſhire, See 

Higbavay. | | 

. Is 6: $3; I ne of tan- 

„ ners, curriers, ſhoemakers, and 
© OTHERS Cutting of leather.“ 
it, This act was intended 0 ſecure 
the STAPLE of leather; and is 
NOT confined to perſons occupied in 
the trade of cutting it. 498, 499. 
2dly, The 4 of the penalty under 
$ 50. belongs to the lord of the 
liberty of the place where the of- 
- fence was committed; aotabithſtand- 
ing the extenſion of the Mayor of 
London's juriſdiction to 3 miles com- 
paſs round it. 498, 499. . 
ſupra, under 389, 390.) 

21 Jac. 1. c. 23. f 6. providing that 
this act (““ to prevent removal of 
c ſuits from INFERIOR Courts of re- 
& cord, ) ſhall only extend to ſuch in- 
ferior courts where an Urter-Barriſter 
is judge or deputy, and there PRE- 
SENT. 515. See Procedendo. 

= -.. JH 


See Bankrupt, 


* 
. yi 
9.0 
8 


5 21, , Iz, 4 5 rohibitin ri. 
1 — 33 AT i „ 


$7 4 8 
2 


tes o offence, and prgſcribes a 

.. particulat remedy ; therefore no indict- 

ment lies upon it. 545, Ee 

3. 4 V. H. c. 11. $7: allowing an- 

married perſons, not having child or 
children, to be hired and gain ſettle- 
ments. See Orders of Removal, (un- 
der $47» 548.) 

29 1 3. C. 3+ Of frauds . See De- 
#4 . 
26 G. 2. c. 31, for regulatin 

ner af licenfing alchouſes. 556 to 565. 
See Licence, Information, (againſt 2 

- tices for refuſing.) 

3» 4 W.& M. . 11, $ 7. concerning 


ſettlements under a hiring rox 4 


EAR. 565 to 567, See Orders of 
Removal. 

9 Ann. c. 20. I 4. Several informations 
in nature of uo warranto conſolidated 
into one 0 all the defendants. 


23. See Information. 5 
* 2 c. 44 3. about aſſeſſing one 
pariſh in 415 of another. 576, 577. 
Orders. | 
8, 9 F. z. c. 25.4 1,2, 3. ] See Haw- 
9. 10 V. 3. c. 27. 1,2, 3. hers, Ped- 
12 FF. 3. c. 11. lars, and 
3» 4 Aux. c. 4. F. I, 4. PettyChap- 


mene and {ce Conviction. 

4 G. 2. c. 28. $2. (See Rent, Eject- 
ment.) It prefcribes two manners of 
recovering in an ejectment brought by 


the landlord : wiz. by default; and 


on trial in both which, it muſt be 
made to appear, that half a year's 
ac vent qa, due; that there was 20 
« ſufficient diſtreſs 3 and that the leſſor 
„ had power to re-enter.”? 
former caſe of judgment againſt the 
ca ſual gjector, (and ſo alſo upon non- 
ſuit, on not l leaſe, entry, 
and ouſter,) this muſt be made to ap- 
pear by effidavit : in the latter caſe, 
the ſame thing muſt be proved upon 
the trial. 620. 
3ſt, This is a very different caſe from 
that of the defendant in an action 
For the MESNE PROFITS, not be- 
ing eſtopped from going into the 
— 2 by a judgment againſt the 
_ caſual ejector, (to which judgment, | 
be was no party.) 020, 


ting the man- | 


In the 


| 


| 


: 


21 Fac. 1. C. 16. 


rupt. i 
7, 8.3. c. 34. 54. 
; I G. 1 fat. 2. c, 6. Hz. 
19 G. 2. c. 


To an acrion. See Practice, Priſoners. 
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2dly, The end and intent of this a& 
was to limit and confine the tenant to 
fix calendar months, after execution 


executed ; for offerin compenſa- 
| tion, or applying for relief in 
a equity. by 3 e WEE. 
4s He Co 1 % . ö F729 : | 
. .] See View, 3 
18 E. 1. © Duia emptores terrarum 
its effect. 108. ee Alienation. 
13 E. 1. © De donis conditianalibus 
when and how evaded. 
14 C. 2. c. 20. is a retroſpeive and 


declaratory law; and ſeems to have 
reſtored the original tenant to the pre- 


cipe. It proceeds upon the parties to 


a recovery having power to ſuffer it. 
116. See Common Recovery, Tenant ' 
in Tail. | Es 5 : | 

« Of limitations.“ 


119. See jedi ment. 


1 Elix. c. 19. § Alt. (concernin grants 


by biſhops.) 221 to 226, 


e Bi- 
ſhops, Grants, Offices. *- 


1 Jac. 1. c. 15.4 2. 767. See Bank- 


} 485. 486. See 
Duakers, Tithes, 
37. 2. See Inſurance 
(double.) Pos a 


51 H. 3. de diſftrifliene ſeaccarii does nee 


extend to diſtreſſes in nature of execu= - 
tions for poor*s rates, and ſuch like. 


586, 588. See Difreſs. 


13, 14 C. 2. c. 12.43. 17G. 2. c. 5. 


§ 1. relating to poor perſons legal 
removed, — e 1 = 
ING 70 the pariſh from whence remove 
ed, without bringing a certificate, 
596 to 603. See Pariſh Poor. 


Suggeſtion 


Of the death of one of the parties. 366. 


as Ejectment (againſt two; one dies, 
; c.) . C42 | 


Sunday 


Included in days of notice, 56. Seg 


Declaration (de bent eſſe.) 
Supertedeas 
Tax. 
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| CORPORATION of the Royal. Zx- 
x" change afſurance company in Landon, 
are liable to be alſelled | in their corpo- | 


; 


rate capacity, AS @ corporation. 156 | 


to "an | 4 
Firſt - The 30,0001. or rather 
1,500, ooo l. (vir. the ſum of mo- 
ney exempted by 6 Geo. 1. c. 18. 
52, 5, 10.) is confined to the ori- 
gina fund and company eſtabliſh- 
ed by that act; and does ror ex- 
tend to the preſent corporation, 
Fence founded upon a charter of the | 
crown, which neither did or could 

give any ſuch exemption. 156. 
gecondly They ought to be rated as 
2à corporation; not as individuals (in 


their reſpective wards.) 157. 


Term (of Tears.) 


Leng terms for years are modern con- 
trivances, unknown to our anceſtors, 
and different from their notions con- 
cerning terms for years. 217. 

Copyholds, for term of years. 218. See 


| 
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the reſidue of the years, but au of 


the term. But row limitations of 


terms are of general %; their bounds 
ſettled ; and the rules concerning them 
certain and eftabliſped. 285, 286. 


Term. 


Motions allowable or not allowable, on 


the /aft day of it. See Pradiice, 


Tithes. 


Payable by Quakers. 485. See Rura- 


hers. 


Trade and Trader. See Bankrupe. 


A perſon not qualified to exerciſe a trade 


himſelf, by having ſerved an appren- 
ticeſpip, entering into partnerſhip with 
a qualified partner, and only ſharing 
the profits and ſtanding the riſques of 
the partnerſhip, wir Hour ever ex- 
— — or interfering in the trade him- 
ſelf per/onally, is not within the prohi- 
bitory and penal act of 5 Eliz. c. 4. 
ſo as to be liable to the penalties of it. 
5 to 10. 


Copybold. c | hs, 
Leafs for years, if leſſee ſo long live ; | Reſtraint of it. See By-Law. 


remainder to another, for and during 

the reſidue of the ſame TERM, This, 
(notwithſtanding former caſes, which 

ſay, „that the reſidue of the term is | 


« void, becauſe the term is at an end | 


Regulation of it. 


See By-Laxw, 


In a village. See Information. 


Treaſon. 


« by the death of the leſſee, ) ſhall | Dr. Henſey's trial for high treaſon, in 


be conftrued, that the remainder-man 
. ſhall enjoy during all the reſidue of 
the YEARS fo come; where the mani- 
feſt intention of the parties appears to | 
| beſo. 285, 286. See Deeds, (under 
285, 286.) And ſee Cafes denied. 
The word „ term*”” may ſignify the. 
time, as well as the intereſt, 285, 
286, bo 


The old caſes held, that there could be | 


«© no remainder of a term, after an | 


v eſtate for life; either by deed, or 
gc avill.” But when long and benefi- 
cial terms came in uſe, ſuch limita- 


tions were firſt allowed to be created | 


by vill, (under the name of execu- 


þ 


. Zory. deviſes :) and afterwards, re- | 


mainders were allowed by ted, for | 


3 


adhering to, and aiding, and correſ- 

fonding, withthe King's enemies: the 

ſummary hiſtory of it. 643 to 652. 

1ſt, The grand jury brought in this 
bill by z7/elf, 64.3. 

2. The indictment was read to him, 
upon his arraignment : though he 


had a copy of it five days before. 


ibid. | 
3. Papers found in the cuſtody of the 
perſon himſelf may be read againſt 
him, if. proved by the evidence of 
thoſe who have ſeen him write, or 
know his hand. 644. | 
4. Where the defendant gives no evi- 
Aence, the counſel for the crown 
may decline to ſum up their own. 

645. 
5. Let- 


A Table of the Principal Matters, 
And it lies in fuch caſes. 31, 


5. Letters of intelli ence Written and 


ſent, in order to be delivered to the 


enemy, are, though INTERCEPT-| 


ED, overt- acts of both the follow- 
ing ſpecies of treaſon, wiz. com- 
paſſing and imagining the King's 
death, and adhering to his enemies. 
646, 647, 650. © 5 5 
6. Levying war is an overt- act of 
compaſſing the King's death. 646. 

7. Overt- act of the intention of lewy- 
ing war are overt- acts of ſuch 
compaſſing. ibid. 

8. Soliciting a foreign prince, even in 
AMITY with this crown, to in bade 
5 realm, is ſuch an overt-act. 
ibid. | . 


9. Some one ort act muſt he proved 


in the county where the indictment 


is laid. 647. 


10. A letter dated from a place which | 
lies in that county, is ſutiicient for 


ſuch proof. ibid. | | 
11. A month's time was allowed, be- 
_ tween ſentence and the day appoint- 
ed for execution. 651. 


ES Trial 
New. See New Trial. : 
Put off, upon account of a libel publiſh- 

ed with intention to influene the jury: 
but ſhall not be again put off till after 


trial of an information agaiaſt the 
mere pamphlet-ſeilers. 512. 


Trial at Bar 


Concerning a right to a zrack-path on 
each ſide of the river Tees (alternate- 
ly) for owing, without paying any 
acknowledgment—the right found. 
292. 

* ee PRA fines payable to the Lord of 
the Barony of Gilleſland, and their 
liberty of exchanging—found for the 
tenants. 333. 


| Trover 

Is a fon, in its forme but, in its /ub- 
fance, a remedy. 31. 
to recover the value of perſonal chat- 
tels, wrongfully converted by ano- 
ther to his own uſe. 31. The form 


_ ſuppoſes that the defendant may have 
come /awfully by the goods. 


ibid. 


It is a remedy 


Sc. 


M here they were taken wrongfully and 
by creſpaſi, the plaintiff, 1 0 . 
this action, waves the treſpaſs, and ads 

_ mits the poſſeſſion to be lawful. ibid. 

It may be brought for an anlavuful con- 


verting; though the original potion 


was lawfully obtained: but nm da- 


mages can be recovered in this action, 
for the mere taking. 31. 
It is an action of zort; but the auholer 
zwrong conſiſts in the wrongful con ver- 
fron. ibid, ? io 
Tavo things only are neceſſary to be 
proved to intitle the plaintiff to recover 
in it; vg. poſeſton, in the plaintiff; 
and a wrong ful converſion, by the de- 
Fenin... TIo TE 
It is maintainable by the aflignees agathſt 
a ſheriff, who elle the goods of a 
_ bankrupt, (before taken by him in 
execution,) AFTER af/ignment: for, 
after a//ignment, they become the pro- 
perty of the alſſignees, from the time of 
the bankruptcy, by relation. 31, 32. 
rover therefore hes againſt the ſheriff, 
| for this anlaagful converſion : though 
| this relation ſhall zo: make him a 
| treſþaſjer or wrong-deer, where the 
original taking of the goods was prior 
to the aſſigument, and /awfiul. 35 to 
8. He 
In trover, the plaintiff wawes the tre/- 
paſo ; and relies upon the unlawful 
pbalſelſion, only. 31. wy 


Turnpikes. 

It is neither uſual nor convenient, to 
ere them in the middle of great 

towns. 376, 377. 4 

The town (itſelf) of Battel is EXCL up- 
ED out of 26 C. 2. c. 54. bid, 

An act impowers to dig materials in pR1- 
VATE ſoils (29 G. 2. c. 67.) The 
ſeſſions make an order upon it: which 
was quaſhed. 383. 
iſt, ExyREss adjudication is not ne- 

ceſſary, where the recitals and alle - 
gations are frong, and concluſions 
are actually drawn. 382. 
2d, Yet the foundations of their au- 
thority ought to appear pon the 


Face of the order, ſome how or 
other. 382. q 
. 3 d, 


zd, Notice to the owns of the foil 
- 4th, But ſatigfaction is, wherever he 


upon the waffe, and what may be 


. Sth, Nor can they dig the private 


* 
1 


. A Table of the Principal Matters: 


is not always neceſſary. 382. 

is injured. 151d. : 

5th, The order muſt syecryy what 
materials can act be found in or 


found in the private ſoil. 26:4. 
Gth, And alſo fix the particular part 
of the private property. bid. 
th, For they cannot order a | dig- 
ging over the whole. eltate, in ge- 
_ neral, 382, 383. | | 


property, to TRY for materials, 

without 4zowing, or at leaſt having 
d reaſonable proſpect, that they ſhall 
find them there. ibid. 


— * — 8 


Obtained by . ftratagem or unequitable 


May NOT be Jet aſide by an INFERIOR 


Uerdift 
. AG AINST evidence. 
New Trial. 


See Practice, 


Without evidence. See Repleager, New 


Trial. 


methods. 352, 353. See Pradice. 
Wrong delivered by the foreman—may 
be amended. 384, 385. | 


court; except for irregularity or ſur- 
prize: but act upon the merits. 571, 


. 

Shall not be ſet aſide for exceſſiveneſs of 
damages, in caſes turning upon IR- 
CUMSTANCES, Which are ſtrictly and 
properly WITHIN e PROVINCE of 
abe jury (as, for criminal conver /a- 
tion with the plaintiff s wife.) 609. 

Where the evidence which ſupports it, is 
clear and full, ſhall not be ſet aſide. 


394 to 398. 


But where the verdict is again evidence, | 


or againſt the weight of it greatly pre- 
ponderating, it ſhall. igid. 
Fraud will invalidate, in a court of laxo, 
as well as ina court of eguity: and 
Where it has interfered, the common- 
law court have a concurrent juriſdic- 
tion with a court of equity, to ſet aſide 
the verdict. ibig. . 


— 


Set afide the antiquity of this practice; | 


15 


General verdicts can only be ſet tight by 

| a new trial. 393. See New Trial. 

Moſt general verdicts include legal conft- 
guences, as well as propoſitions of fact. 
393+ i 


| Ueſting 


Of legacies. See Legacy, 
Of remainders. See Dewviſe. 
Of deviſed Intereſts. See Deviſe. 


Uiew. 


Ry 43 5 Ann. Co 16. C 8. in any action 
brought in any of the courts of re- 
cord at Mſiminſler, where it ſhall ag» 
fear to the court that it will be proper 
and neceſſary that the jurors ſhould 
have a view, they may order Se- 
| cial writs of diftringas or habeas cor. 
fora to iſſue, commanding the ſheriff 
to have {ix OF THE FIRST TWELVE 
of the jurors therein named, or ſome 
reater number of them, at the place 
in queſtion, Oc. and the ſheriff ſhall, 
by a ſpecial return, certify, * that a 
view has been had.“ 

And by 3 G. 2. c. 25. (the ballotting- 
act) § 14. it is provided, that 
where a view ſhall be allowed, fix 
* of the jurors named in the pannel, 

or more, ſhall have the view, and 

ſhall be the fr vorn, (or ſuch 
them as appear,) before any draw- 
Wein 

But as the having a view was abt, by ei- 
ther of theſe ſtatutes, made a matter 
of ccunſe, (though ſuch a practice had 
prevailed, and had been abuſed to the 
purpoſes of delay,) the court thought 
it their duty to tãke care that*their or- 
dering a vie ſhould not cruct juſtice, 
and prevent the cauſe from heing tried: 
and they reſolved not to order one 
any more, without a full examina- 
tion into the propriety and neceſ- 
ſity of it; unleſs the party praying it 
wonld come into ſuch terms as might 
prevent an unfair uſe being made of 
it. For, they were all clearly of 
opinion, that the uct of parliament 
meant, that a view ſhould not be 
« granted, unleſs the courtw as ſatiſ- 


ry 
<A 


A 
* 


the rule of it; the reaſenableugſi of it. 


- 


ul of the Principe] haters. 


ud they thought it better that a cauſe | But it muſt be collected from the ä, 
3 mould be tried upon a view bad by | purview of the ſtatutes confidered * 
2 ſix, or by fewer than fix, or even | together, wm Ar porver the founder 


; _  evithout any view, than be dvlayed | meant to give the viſitor. ibid. | 

{ for a great length of time. 252. The founder may make a general viſt- 

' Accordingly, they added a clauſe to the |, tor; and yet appoint inferior parti- 
13 uſual rules for views, purporting, that] cular powers in others, in the firſt 
* __ "the party praying a view conszxnT-| inſtance. ib. 

5 'BD, © that in caſe zo view ſnould be | Of St. Fohn's College, Cambridge — 

"a « had; or if a view ſhould be had | 1ſt, The biÞop of Ely is viſitor, as to 


cc by any of the jurors whomſoever, g the election of fellows 3 per Ld. 
<« (though not being ſix of the firſt. Mansfield. 201, 202, | 
c twelve; ) yet the trial ſhould pro- And indeed general viſitor, except as to 


c ceed, and no objection be made on | altering the flatutes. 201 to 205, 
. © 4. account here, or for want of a | ⁊2dly, And of Dr. Keton annexed 
4 proper return.” 255. fellowſhips as well as of the reſt, 
e which, motions for views are be- ibid IS | 


come motions of courſe, with ſuch | Ingrafted or annexed fellowſhips in col- 
additional conſent annexed to them. leges, (though ingrafted by indenture,) 
se 8 5 | are to be conſidered as part of the 
See the form of the gſual rule, and alſo oLp foundation. 204, 205. | 
of the modern addition, both in | And a clauſe of diffreſs, given to a third 
- cauſes to be tried by ſpecial juries, | perſon, makes no difference: for 
and thoſe to be tried by common ju- | that is no adequate remedy ro he 
ies, reſpectively recited verbatim. fellow, (and was given diverſo' intui- 


3 257, 258. . . zu;) nor ought to take away the 
. | SPECIF1C remedy from the Ms 
| Uidtor | 0 1 
a 8 FI * Mandamut to a viſitor, © to exerciſe his 
; The er of viſitation, pro- 6 power over the temporalities, in a | 


x 


perly exerciſed, is g and conve-| © diſpute about the intermediate pro- 
mient to colleges : per Ld. Mansfield. | ** fits of a prebendal ftall, during its 


200. 1 vacaney denied. 567, 568. See 
The juriſdiction of the viſitor is ſummary, | 


3. 


 Mandamas. | | 
and without appeal from it. ibid. For, a viſitor has no fuch juriſdifion. It 
The founder of a college may appointa | muſt be determined according to the 
viſitor, either generally, or ſpecially. | courſe of the law of rhe land; as it 


4 


he 


ibid. 5 is a litigation not only with the mem- 
He may preſcribe particular modes and] bers of the body, but with executors 
manners, as to part. ibid. and adminiſtrators of deceaſed pre- 


He may appoint a ſpecfal viſitor, fora | bendaries ; over whom the viſitor can 


particular purpoſe, and mo farther. | have no power. 567, 568. 
bid | RNs | 


ibid. 5 

His general viſitor has incidental power, — | Shoes 

* + as ſuch : but yet he may refrain him ail 

| _ + as to particular inſtances. ibid. | £2, 
No technical form of words is neceſfary OF 2 married woman. 432. Seo 

for appointing either a general or a | * Prohibition, Baron and Femts 
ſpecial viſitor. ibid. and 202, 205. | 8 e 
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